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Mr. Justice Boss^ observed, last term, in 
C&rp, of Sherhrooke <fe Dufort, referring to the 
three months prescription of C. S- C. cap. 85) 
** Gette loi est dure, elle devrait probablement 
disparattre de nos statuts-'' In effect, it seems 
like a mockery of justice to tell the maimed or 
matilated victim of somebody's carelessness 
or neglect, that he has lost all recourse 
because his proceedings were not commenced 
within three months from the time of the 
injury. It might easily happen that the in- 
jured peison would be in such a condition 
during the ninety days as to be unable to 
realize his position or to seek advice as to his 
remedy. He is not even as favourably 
situated as a minor or an interdict ; he has 
no tutor or curator to act for him. And when 
he has sufficiently recovered to be able to 
reflect and to act, he is told that his remedy 
Is irretrievably lost A tradesman may let 
an account sleep in his books twenty times 
three months, before his action is barred, but 
the victim of a horrible accident is bound to 
act at once— perhaps before the precise ex- 
tent of his injury can be ascertained. The 
hardship, of course, is all the greater, when, 
after succeeding in proving his case in the 
Court below, he is met with the defence of 
prescription on the appeal 



The exclusion of the bar and the general 
public from the Court, during the trial of a 
libel case (see p. 412 of last volume), is a 
startling novelty to the English lawyer, and, 
aa will be seen by the opinion published on 
another page, the leading member of the 
profession has declared that Mr. Justice 
Denman was not ' legally justified ' in making 
the order. If injury would have resulted to 
third parties from the admission of the bar 
to the trial of Malan v. Young, that would be 
a strong ground for making a precedent for 
trying the case in oamnd. We presume that 
the order would have been futile if the bar 



had not been excluded as well as the general 
public This reminds us of a caae about 
fifteen years ago in Montreal. It was not a 
libel case, but an ordinary action, by the 
vendors of real estate, to compel a purchaser 
to take a deed of lots sold to him. The 
late Mr. Justice Torrance, who was trying 
the case, for some reason not clearly ap- 
parent, or which we have forgotten, made 
an order prohibiting the taking of notes 
of the evidence by reporters. This ruling 
caused some astonishment at the time ; 
and it was perfectly futile, for the news- 
papers continued to publish more or less 
complete summaries of the evidence ; and, 
after a day or two, the learned judge, 
probably becoming convinced that the order 
could not be justified, voluntarily rescinded 
it. Mr. Justice Denman in the present case 
is in a much stronger position. He did not 
make the order without conferring with 
other judges ; it was made at the suggestion 
of counsel, and with the consent of both 
parties ; so that there can be no suggestion 
that justice will not be done. On the other 
hand, it appears that Parliament deliberately 
rejected a clause providing that the Divorce 
Court might hold its sittings with closed 
doors when for the sake of public decency it 
should so think ; and the Courts are usually 
careful to avoid any conflict with the un- 
mistakable will of the legislature. 



COURT OF QUEEN'S BENCH— 
MONTREAL.* 

Partnership— Participation in profits —Arts, 
1830, 1831, a a 

The appellant lent $3,000 to P.. to start 
him in business, which was carried on under 
the name of P. & Co. By the agreement, 
appellant was to have six per cent, interest 
on the amount of the loan, and P. was to 
draw $800 per annum for living expenses. 
At the expiration of seven years, or on the 
death of P. before that time, the appellant 
was to get back the amount of his loan, and 
the net profits of the business were to be 
equally divided between appellant and P. 

Hdd:— Thai a partnership was created. 



* To appear in Montreal Iaw Reports, 5 Q.B. 



i^'^... 









^^'^Ziy'^n /' '•"■•• ■ . 






'*' -w^ 






^'*^-f— 



•''/', 



-*' -' . 



•' >- 






" /. 



/ 



/ 



as 



'.a 

was 

ne of 

iriak 

idera- 

)Com- 

aoe to 

agent. 

of the 

.'ed, and 

which 

in action 

or fraud- 

e for the 

. insurance 

good faith 

>m of insur- 

dthough not 

s competent 

datary of the 

.— Owinecticitf 

>, Wurtele, J., 



aiT. 
, 23 avril 1889. 

us d'Eoolb poub 
.1 Faboissb db St- 



litt — VcilidiU — 
on. 

IT %me procSdure tnci- 
tiU d*un rdU de percept 

rsuivent le d^endenr, 
I'une taxe scolaire de 
lu r61e special de con- 
traction d'one maison 
.issement num6ro huit 
Laurent. 

produit deux plaidoyers 
6 action. II produit d'a- 




THB LBSAL NBWB. 



and appellant became liable for the debts of 
the bosineBS. — Davie de Sylvutre, Tessier, 
Grofls, Baby, Church, B0886, JJ., Sept. 23, 
1889. 

Tutor and minor — Loan to minor^-Arts, 297, 
298, C C.'-ObligaHon void for vidUnct 
and fear—Arts, 994-996, C. C. 

Hdd: — 1. (Affirming the decision of the 
Ck)nrt below), That a person lending money 
to a minor is bound at his peril to see that 
the authorization to borrow is regular on the 
face of it; and where no proper summary 
account was submitted by the tutor, as 
required by Art 297, C.C., and the sub-tutor 
was moreover the agent and son of the 
lender, and was bound to know that in fact 
the loan was not required by the minor, but 
was being improperly obtained by the tutor 
for his own purposes, the obligation so given 
was held null and void. 

2. (Reversing the judgment of the Court 
below). That threats to a woman in a weak 
state of health, and feeble bodily and men- 
tally, that she would be turned out of her 
property, unless she sijnied an obligation 
and hypothec, constituted violence and fear 
within the meaning of Arts. 994, 995 C. C, 
and were a cause of nullity in the obligation 
executed in such circumstances, and with- 
out consideration. — Kerr & Davis, and Davis 
& Kerr, Tessier, Cross, CJhurch, Boss^, 
Doherty, JJ., (Tessier and Boss^, JJ., dis- 
senting on appeal of Kerr, and Tessier, J., 
diss, on cross appeal), May 28, 1889. 



ServUvde— Moulin banal — ObUgaHon of ripar- 
ian owners— Right of Co^oprietorship. 
Held :—l. The droit de hanaliU under the 
old law was a servitude which imposed on 
riparian owners the obligation of permitting 
on their land the construction of the dam 
{chawsle) necessary for the working of a 
movlin banal of the seigniory ; and when the 
seigniorial tenure was abolished, the seign- 
ior remained sole owner of the mill and the 

2. While every riparian owner has the 
right to use the water of a stream adjoining 
his land, on condition of returning it to the 
stream at its exit from the land, he is not 



entitled to draw off water from a dam belong- 
ing to another, for irrigation or manufactur- 
ing purposes. 

3. Joint use of a thing where one of the 
parties enjoys the use under a title obliging 
him to pay an annual sum for such use, can- 
not confer a right of co-ownership, however 
long such joint use may have lasted. 

4. The right of the owner of the saw-mill 
in the present case was limited to the use of 
the surplus water not required for the opera- 
tion of the monlin banal; but the plaintiff 
having wholly denied his right to use the 
water, the action was dismissed, the Court 
reserving to plaintiff the right to establish 
the limitation. — ArchambavU <k Poitras, 
Tessier, Cross, Boss^, Boherty, JJ., Jan. 23, 
1889. 



Executria:^ Liability for misappropriations of 
agent 
Held .'—(Affirming the decision of Johnson, 
J., M.L.R., 4 aC. 92), That while an executrix 
who is also appointed administrator of the 
estate for a long term of years, has power to 
substitute another person for the manage- 
ment of the affairs of the estate, the execu- 
trix is bound to exercise supervision over 
the acts of the person so appointed, and can- 
not divest herself of her personal responsi- 
bility if she fails to take all due precautions. 

2. An executrix cannot escape liability for 
the misappropriations committed by her 
agent, by simply establishing that such 
agent was a notary of excellent standing in 
the community ; and the immunity granted 
to the mandatary empowered to substitute 
(under Art 1711, C.C.f does not apply to a 
testamentary executrix. 

3. In the present case the executrix had 
acted carelessly and without due precaution 
in making cheques payable to her agent 
instead of to the borrowers on the proposed 
mortgages, and in signing deeds without 
sufficiently examining their contents. — Low 
<fc Gemley, Tessier, Baby, Church, Boss^, JJ., 
Nov. 23, 1889. 



SUPERIOR COURT— MONTREAL,* 
Review— Town Corporations — Judgment on 
petition to anntd resolution of County 
OouncU^R S. 4376, 4614. 

* To appear in Montreal Law Reports, 5 8.0. 
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^0U;— Thata judgment of the Soperior 
Coart, under the Town Corporations General 
ClAuaes Act, 40 Vict c. 29, s. 200, (R. S. 4376), 
upon a petition to set aside a resolution of a 
county council on the ground of illegality, is 
a judgment respecting municipal matters, 
and is not susceptible of revision before three 
judges. R 8. 4614. - MeOonnell v. La Corpora- 
tim de la ViUe de LachuU, in Review, Johnson, 
DsTidson, de Lorimier, JJ., June 22, 1889. 

Bmlway— Highway cromng — Negligence — Ver* 
diet against evidence — New trial. 

The husband of plaintiff was struck by an 
outgoing train and killed, while attempting 
to cross the tracks where the highway was 
interaected by the railway. The evidence 
was to the effect that he persisted in crossing 
notwithstanding the warning of the guardian ; 
the gate was closed ; there was day-light ; 
the bell of the engine was ringing; and the 
approaching train could be seen for three- 
quarters of a mile from the place of the acci- 
dent The jury found for the plaintiff. 

Hdd :—Th&i the verdict was against 
evidence, it being clearly proved that the 
deceased had not exercised ordinary care ; 
and & new trial was ordered. — Curran v. 
Q.ZR, Co., Loranger, Wurtele, Davidson, J J., 
Junes, 1889. 

Oairrier — BUI of lading^Condition, 
i/ifid;— That the condition on the back of 
a through bill of lading, relieving a railway 
company from responsibility as soon as goods 
entrusted to them for carriage have been 
deUvered to the next succeeding carrier at 
the extremity of the line of the railway 
company issuing said bill of lading, is a 
legal and reasonable condition, and is bind- 
ing on the shipper who either has, or from 
the drcomstances is presumed to have, 
knowledge thereof, and to have accepted the 
contract subject to such condition.— 5eaMinon< 
V. C.P.R, Co., Jett^, J., Oct 29, 1889. 



^^Mt»-OMiimtMton Rogatoire^Fees of Solicitors 
on open Commission, 
fleW.--That where the parties consent to 
^n« substitution of an open commission for 
|he examination of witnesses at a distance, 
la lieaof g commission in the ordinary form. 



the fees of counsel conducting the enqaite 
before the commissioner will be taxed as 
costs in the case.~Pk;tou Bank v. Anderson, 
Jett^, J., Dec 14, 1889. 



Princ^al and Agent—Fraud— -Tranter of fire 
insurance— Agent, Powers of—ArU 1736, CC. 
The defendant, an insurance broker, was 
the agent of two insurance companies, one of 
which instructed him to cancel a certain risk 
in Montreal After asking for a reconsidera- 
tion, and the order being repeated} he com- 
plied, and then transferred the insurance to 
the other company for which he was agent. 
He did this without the knowledge of the 
insured. The same day a fire occurred, and 
the loss was paid by the company to which 
the insurance was transferred. In an action 
by the latter against the agent, for fraud- 
ulently making them responsible for the 
loss: 

Held ;— That the transfer of the insurance 
was made by the defendant in good faith 
and in accordance with the custom of insur- 
ance brokers in Montreal, and although not 
authorized by the insured, it was competent 
for the agent to act as the mandatary of the 
company and of the insured.— Qmnecticut 
Fire Insurance Co^ v. Kavanagh, Wiirtele, J., 
Nov. 14, 1889. 



COUR DE CIRCUIT. 

MomtbAal, 23 avril 1889. 
Coram Ouimef, J. 

OuBLLBT V. Lbs Commissaibbs d'Eoolb poub 
LA MuNiaPALrrs db la Paboissb db St- 
Laubent. 

R6le de coHsaJtion scoUxvre—Validiti^ 
Contestation* 

JuGfe \—Qa^on ne pent, par vne procedure inci- 
dente, attaqaer la validitS d'un r6le de percep" 
Hon scoiaire. 

Les demandeurs poursuivent le d^endeur^ 
pour la r^lamation d'une taxe scoiaire de 
$54.92, tel que porte au r61e special de coti- 
sations pour la construction d'une maison 
d'^cole dans I'arrondissement num^ro huit 
de la paroisse de 8t-Laurent. 

Le d^endeur a produit deux plaidoyers 
& rencontre de cette action. II produit d'a- 



L^ 
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bord nne exception p^remptoiie temporaire 
en droit, all^ant : qu'avant la creation de 
rarrondissement nam^ro buit, tout cet arron- 
dissement 6tait compris dans rarrondisse- 
ment numero trois de la municipality scolaire 
de la paroisse de St-Laurent, et que partant 
rarrondissement numero huitn'^tait qu'un 
dtoembrement de I'ancien arrondissement 
numero trois; qu'avant ce d^embrement 
tous les propri^taires contribuables du dit 
arrondissement numero trois avaient fait 
b&tir une maison d*to)le & frais commun 
qui existait encore lors du demembrement 
et doDt la valeur ^tait, & peu pr^, la mdme 
que lore de la construction qui en avait 6t^ 
faite; que par la cr^tion du nouvel arron- 
dissement num6ro huit, la partie oxi se trouve 
situ^ la dite maison d'ecole, savoir, le reste 
de I'ancien arrondissement numero trois, a 
gard6 la propri^t^ de cette maison ; que les 
demandeurs devaient d'abord faire remise 
au nouvel arrondissement numero buit d'un 
montant qui devait 6tre ^tabli au i^ro rata de 
revaluation fond^re des propri^taires inte- 
ress^ ; que le montant de cette remise de- 
vait etre d^uit du prix de la construction 
de la nouvelle maison d'^cole, et que le r61e 
sp^ial qui devait ^tre fait pour payer cette 
nouvelle construction ne devait ^tre que pour 
la balance restant due, d^uction fiaite de la 
remise que les demandeurs devaient imposer 
ft la balance de Tancien arrondissement nu- 
mero trois ; que, par consequent, le r61e spe- 
cial sur lequel est bas^e la pr^nte action 
est irr^ulier, illegal, nul, de nul effet, et la 
pr^nte action dolt ^tre d^bout^ sauf re- 
cours sur un nouveau r61e ft 6tre prepare 
d*apr^ la loi. 

Sans prejudice ft ce que ci-dessus plaids, le 
d6fendeur a ensuite produit une defense spe- 
ciale all6guant le m^me fait, et alleguant de 
plus que, deduction faite du montant de la 
dite remise, le montant que le defendeur 
aurait eu ft payer n'aurait pas d^pass^ $30 ; 
que le defendeur a toujours ^t^ pr^t ft payer 
ce montant ; que le ddfendeur offre de con- 
fessor jugement pour ce montant de $30, 
pourvu que les demandeurs lui donnentsa 
quittance pour le montant. £t le defendeur 
demande acte de cette declaration, qu'il est 
pr^t ft confesser jugement pour une somme 
de $30 sans pr^udice ft son premier plai- 



doyer, et oonclut au d^boatede Taction quant 
au surplus, avec d^pens diatraits. 

A cette exception peremptoiie, les deman- 
deurs ont oppose une reponse en droit et one 
reponse g^nerale en fait. 

La r^ponse en droit alldgue : Que le d^en- 
deur n'a jamais porte aucune plainte aapr^ 
des demandeurs ou de leur secretaire pen- 
dant les trente jours pendant lesquels le r61e 
etait entre les mains du secretaire-treaorier 
pour inspection, apr^ avis legalement donne, 
et qu'il n'a pas porte plainte lors de Thomo- 
logation du dit r61e ; qu'aucune plainte, ni 
appel n'ont jamais ete portes aupr^s da sarin- 
tendant de Tinstruction publique de cette 
province relativement au dit r61e, ni aupr^ 
du conseil de Tinstruction publique, ni aupr^ 
de cette Cour. 

Les demandeurs ont produit une replique 
generale ft Tencontre de la defense speciale 
du defendeur, et demande acte des confession 
et admission du defendeur. 

Tous ces plaidoyers du defendeur ont 4t6 
renvoyes, et jugement pour la somme de 
$54.92, montant porte an r61e, a ete aooorde 
aux demandeurs avec interet et depen& 

/. H, Migneron, avocat des demandeurs. 

Laflamme, Madore dc Cross, avocats du de- 
fendeur. 

(j. J. B.) 



CIRCUIT COURT, BEAUHARN0I3. 

Huntingdon, Sept 10, 1889. 

Coram Bblangbb, J. 

Moody et al, v. Thornton, & WHrrs, opposant. 

Opposition — Dismissal on motion — Art, 135, 
aCR 

Held : — That an opposition which is vague and 
insufficient on its face may be dismissed on 
motion. 

The opposant White alleged in his opposi- 
tion that he was the owner of a certain mare 
mentioned in the proc^ verbal of seizure in 
the cause, and that this animal was not 
seized in the possession of the defendant 

Plaintifis moved to reject the opposition, 
on the ground that inasmuch as the oppoeant 
had not alleged that the mare in question 
had been seized in his possession, and did 
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not let up any title by which he pretended 
to claim ownership, the opposition was vague, 
and 8hooId be dismissed. He cited in sup- 
port of his motion, Art 135, C. C P. 

Motion granted. 

i. R MUchdl, for Flaintifb contesting. 

Uadaren, Leei <k Smith, for Opposant 

(C.J.B.) 



ENGLISH AND FRENCH LAWYERS. 



At the annual provincial meetii^ of the 
Incorporated Law Society (England), Mr. F. 
K. Munton, of London (Oct. 16), read a paper 
entitled 'English and French Lawyers,' in 
the comae of which he said : 

In France the legal practice is separated 
into three divisions, for, besides the criminal 
and ordinary civil jurisdiction, there is a 
special division .for dealing with cases of a 
purely commercial character. Over the latter, 
the Tribunals of Commerce have exclusive 
control All other civil matters are dealt 
with by the Civil Courts properly so called. 
In the Civil Ck>urt8 the judges are appointed 
by the State, and hold their office for life as 
in England, whereas in the Tribunals of 
Commerce the judges are not professional 
lawyers, but merchants elected by fellow- 
merchants of the district The order of things 
as regards the legal profession in France is 
very different from that prevailing in Eng- 
land. The business of an English solici- 
tor, in fact, is split up and divided in 
France among avocats, consulting avoccUs, 
avoulSf agriia, noiairet, huisaiers, and agents 
(TaffiOTes, and there is nothing to prevent 
unlicensed and possibly wholly unqualified 
practitioners from doing much from which 
they would be excluded by our English sys- 
tem. The avoui, the nearest correlative of 
an English solicitor, performs a very small 
part of the work of the latter, as we under- 
stand it There are in Paris 200 avouisj 125 
noteira, 15 agrSis, 150 kuissiers, sixty avocats 
& la Cow de Casmtion, and &00 avocats in- 
Bcribed at the bar. The exact number of 
tminscribed practitioners is unknown, but is 
Bappoeed to be about 5,000. At all events, it 
vastly exceeds that of all the notaireSy avoids, 
inscribed avocats, agriis, and huissiers put 
together. It is an undisputed fact that the 



great bulk of legal business which would be 
carried on in London by solidtors is done in 
Paris by persons who are subject to no quali- 
fications in the legal sense of the word, and 
whose agency is subject to no direct check 
or conttoL Any person can, in fact, exercise 
the profession of the law, excluding actual 
procedure, a portion of conveyancing, plead- 
ing in Court and the serving of process. For 
all France the number of recognised practi- 
tioners doing solicitors' work is about 9,000 
notaires, 2^00 avouis, and 5,000 hmssUrs (the 
number of avocats is not on record)— in all, 
under 17,000. In England we have some 
14,000— *.e. one to about 1,700 inhabitants, 
the proportion in France being one to about 
2,100 inhabitants. If, however, the unregis- 
tered practitioners in France be added, the 
proportion would be sensibly raised there. 
Closely connected with the distinction be- 
tween the French and English systems of 
legal agency is the difference between the 
two countries in the organisation of justice, 
which is as strongly decentralised in France 
the rest of the administration of the 



as 

country is centralised. All of us here know 
that the High Court of Judicature in London 
has unrestricted jurisdiction throughout 
England and Wales. It is true that County 
Courts, and a few local Courts, have statutory 
or customary jurisdiction in certain classes 
of cases ; but, speaking generally, it is every 
Englishman's right to demand justice in 
London, or by the judges from London on 
circuit. France, on the contrary, is divided 
into limited jurisdictional areas, called appeal 
district**, and these again into subdivisions 
in which the Courts of First Instance have 
exclusive jurisdiction. The departments are 
grouped into twenty -six such appeal districts, 
a chief town in each of them being the seat 
of the Appeal Court Each appeal district is 
complete in itself. There is no appeal be- 
yond the limit of the district, nor can a case 
be removed from the district in which the 
cause of action arose. The Courts of First 
Instance (civil and commercial tribunals) 
differ from the English County Courts inas- 
much as all causes, whatever the amount at 
issue or nature of the suit, are subject to 
their jurisdiction. Such jurisdiction, more- 
over, is final in all matters involving 
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less than l,000f. (£40), or where pro- 
perty is concerned involving a rent of 
of less than 60£ There is a civil tribunal 
of First Instance in every arrondissement, 
and there are 362 arrondissements in France. 
Thus each arrondissement, with the^excep- 
tion of two in the neighborhood of Paris, 
possesses a Court with unlimited jurisdiction 
in all matters, whatever the issue, in its own 
area. There are tribunals of commerce in 
the 213 towns which are of sufficient trade im- 
portance to warrant the existence of a special 
tribunal Where there is no tribunal of 
commerce, the civil tribunal exercises com- 
mercial jurisdiction in its stead. Below the 
civil tribunals of First Instance there is a 
Court which is composed of a single stipen- 
diary, ju^« depaix (not to be confounded with 
the English J.P.), a tribunal with jurisdiction 
up to 1,500 francs, and without appeal under 
100 francs, and below the tribunals of com- 
merce the Qmseils de Prud^hommes, The 
latter are Courts composed of masters and 
workmen in equal numberS} for the settle- 
ment of disputes between employers and em- 
ployed, with jurisdiction which is final in 
matters involving less than 200 francs, and 
subject to appeal to the tribunal of commerce 
of the district in matters involving a larger 
amount There is a Juge de Paix Court in 
each of the 2,86S cantons in France ; but 
neither these Courts nor the ConseUs de 
Prud^hommes much concern lawyers, for the 
parties usually appear in person, and the 
recognized legal profession has little to do 
with them. Only the larger civil tribunals 
of first instance have a bar. The avovis 
attached to them, like the agriis in the tri- 
bunals of commerce, which have adopted the 
institution of agrSSs, do the work of barrister 
and solicitor in the same way as solicitors 
in England do the bulk of the County Court 
work. Tlie result of this decentralisation is 
strongly marked in Paris. In London we 
have 5,000 solicitors and 3,000 barristers— in 
all some 8,000 persons— practising the law, 
whereas in Paris the recognized practitioners 
doing solicitors' work number only 550, and 
barristers' work 800 — i^. 1,350, or about 
one^ixth of the number in London ; so that, 
even adding the supposed number of un- 
recognized practitioners, the total (allowing 



for the difference in population) is still a 
long way from that in London. The decen- 
tralisation of justice in France affecta the 
social position of the bar, for, with the ex- 
ception of that of Paris^ it is much behind 
the English bar. In England, ajs the only 
avenue to great judicial ofiice, the bar enjoys 
a prestige far beyond the Paris bar, the 
French bench being recruited without refer- 
ence to distinction at the bar. The office in 
France of public procurator (usually, hut 
erroneously, called in England * public prose- 
cutor') is the keystone of the adminiatration 
of criminal justice in France. There is 
nobody analogous to this official in England, 
except, in some respects, the Queen's Proctor 
in the Divorce Court The English Public 
Prosecutor or the Scotch Procurator-Fiscal 
performs only a small portion of the fanc- 
tions exercised (as the name ' minidh'epttbluf 
indicates) by the French public procurator. 
In criminal matters he is the only prosecutor. 
The repression of crimes is a public interest, 
and in France private persons can only lodge 
their denunciation or complaint with the 
procurator. It is in his discretion to decide 
whether a criminal offence has been com- 
mitted, and, if it has been committedi to 
bring the offender to justice. Complainants 
can prefer a civil claim, and thus actively 
support the prosecution in Court; and on 
civil claims being joined with the criminal 
issues, the same judgment deals with both. 
In civil matters the public procurator holds 
a sort of watching brief in the public interest 
Owing to the active and individual nature of 
his oil ice, he has constant opportunities of 
bringing his abilities under notice, and he is 
eligible for every judicial office. In France 
they have a Minister of Justice, who more 
than represents our Lord Chancellor. After 
him comes the Procurator-General of the 
Supreme Court of Appeal, whose deputies are 
the advocates-general of that Court Lastly, 
in the civil tribunals of first instance there 
are a procurator-general and his substitutes. 
Every deputy of the procurator of the 
Kepublic must have passed the bar examina- 
tions and have spent two years in chambers 
before he becomes eligible for appointment 
This, however, is all the connection with the 
bar he need have. From these substitutes 
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all other judicial officers are more or less 
recraited. The only place where the position 
of the three branches of the legal profession 
in France— bench, bar and solicitors — pre- 
sents analogies to the position of things in 
England is Paris. There the bar enjoys 
greater prestige than in any other judicial 
centre in France ; the judges are better paid 
tbftn in other places, and the division of 
]&bor is most strongly marked. The eqnit 
de corps d the Paris bar, the stringency of 
their code of honor, their professional 
etiqaette, the strict supervision exercised by 
their disciplinary council, equivalent to our 
benchers, are as great as those in England. 
The bar of Paris is subject to antiquated 
mles like our Inns of Court Avocats cannot 
Boe for their honoraires (they are even pro- 
hibited from receiving them by cheque to 
order), and they are bound to communicate 
and lend to each other documents to be used 
at the trial without written acknowledg- 
ment 



TEE ATTORNEY'OENERAVS OPINION 
ON SITTINOS IN CAMERA. 

The following questions and opinion have 
been published by Messrs. Geare, Son & 
Ptose, of 57 Lincoln's Inn Fields : — 
QuEErnoNs. 

1. Is there any precedent for the exclusion 
(1) of the members of the bar or (2) of the 
general public from being present in court at 
the trial in question, and had the learned 
jodge, under the circumstances hereinbefore 
mentioned, any jurisdiction to exclude either 
the bar or the public from attending the 
trial? 

2. Are there any proceedings by which the 
validity of the learned judge's order, under 
which Mr. Goald was compelled to leave the 
ccnrt) can be questioned, and, if so, what are 
such proceedings ? 

Answbbs. 
1. We know of no precedent for the exclu- 
sion of the members of the bar or the general 
public from the hearing in court of an action 
SQch as the cme in question, and we are of 
opinion that as the law now stands, under 
the drcumstanoes of the case, as stated by 



the learned counsel for the plaintiff and de- 
fendant respectively, the learned judge was 
not legally justified in excluding the general 
public or Mr. Charles Gould. In our opinion, 
the members of the bar, when not engaged 
in the business before the Court, have not in 
point of law any higher right to be present at 
trials than the general public. 

2. We are of opinion that the order of the 
learned judge, under which Mr. Gould was 
excluded from the Court, cannot be ques- 
tioned by actions in the courts or by any 
similar legal proceeding. A judge of the 
High Court cannot, in our judgment, be sued 
in the Court for words spoken or acts done in 
the course of his judicial functions, and the 
officials who carry out the orders of a judge, 
given in the apparent exercise of his func- 
tions, have, in our opinion, a similar immun- 
ity. No fine was imposed upon Mr. Gould ; 
consequently, he is unable by legal proceed- 
ings questioning the punishment inflicted, to 
question indirectly the order of which he 
complains. 

3. We desire to point out that the exclu- 
sion of a particular portion of the public, such 
as wotnen and children, from trials in wliich 
evidence of an indecent character, difficult to 
bring out in detail before them, is to be 
given, rests upon long usage and upon prin- 
ciples which in no way affect, in our opinion, 
the present case, and that we entertain no 
doubt of the legality of that practice, or of the 
power of a judge to decide for himself as to 
its application. 

RiCHABD E. WSBSTTBR. 
KeNELBI £. DiGBY. 

Cyeil Dodd. 
Temple, December 9. 

I desire to add tp the above opinion that if 
in any case the presiding judge should be 
satisfied that the bringing out of the facts of 
a case would be so detrimental to public 
morality as to make it a matter of serious 
difficulty for the truth to be ascertained, and 
thereby prevent justice being done, in my 
opinion, in such a special case he might be 
justified in excluding the public ; but no such 
reason was suggested in the present instance. 

Richard E. Webster. 
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INSOLVENT NOTICES, ETC. 

Qudtec QSHeial OazeUe, Dee. 2B. 

Judicial Abandonmenta. 

James G. Armstrong, doing bosinMS tinder the name 
of " The Armstrong Photographic Co.," Montreal, Deo. 
19. 

Pierre Blais. trader, Ste. Flore, Co. of Ohamplain, 
Dee. 24. 

Didaoe Bonin, oontraotor, parish of St. Antoine, 
Dec. 20. 

Ald^ma Boorbonnais, tanner, parish of Ste. Biarthe, 
Deo. 12. 

J. Emile Caron, dry goods merehanti Qaebeo, Dee. 
23. 

On^ime Cartier, jr. grocer, Montreal, Deo. 24. 

P. C. d'Anteuil & Co.* dry goods merchants, Quebec, 
Dec. 21. 

BImire Duperr^, doing business as E. D. Maroeau, 
risle Verte, Dec. 19. 

James Stewart Kennedy, trader, Enowlton, Deo. 20. 

Napol6on McCready, trader, St. Romuald. Deo. 24. 

Antoine Trahan, mill-owner and trader, township of 
Weodon, Deo. 24. 

Curators Appointed, 

Be CloYis Aroandt wheelwright, Portneuf.— H. A. 
Beda<^i, Quebec, curatorj Deo. 23. 

Re Samuel S. Armstrong, trader, Cranboume.— H. 
A. Bedard, Quebec, curator, Dec. 21. 

Re A. S. de Carufel, Maskinong^.—Bilodeau <k 
Renaud. Montreal, joint curator, Dec. 21. 

Re Emery Faneut', St. Ungues.— J. Morin, St. Hya- 
ointhe, curator, Deo. 21. * 

Re L. L. Qaillottx, Three Rivers.— Kent & Turootte, 
Montreal, joint curator, Dec 18. 

Re Uormisdas Gendron, trader, St. Dominique.— J. 
O.Dion, St. Hyaointhe, curatori Deo. 21. 

Re Mazime Gn^rio, St. Philippe.—Kent A Turootte, 
Montreal, joint curator, Deo. 14. 

Re Fabien L. Guertin.— John Fulton, Montreal, 
ourator, Dec 26. 

Re Valois, Lusigtian A Co.— Kent & Turootte, Mont- 
real, joint ourator, Deo. 21. 

Re U. Macfarlane & Son, contractors, Toronto, and 
Carleton, P.Q.— A. F- Riddell and Thomu) Watson, 
Montreal, joint ourator, Deo. 23. 

Re Alex. Maheu, St. ChrysostOtoe.— Kent & Tur- 
ootte, Montreal, joint curator, Dec. 24. 

Re John C. Moore.— C. S. Milette, Richmond, cura- 
tor, Dec 14. 

Re MuUarky & Co., boot and shoe manufacturers* 
Montreal.— W. A. Caldwell, Montreal, curator, Dec. 
19. 

Re Robert Neill. Sheffington.— A. W. Stevenson, 
Montreal, curator, Dec 21. 

Re George St. Jorre & Co., grocers, Quebec. -H. A. 
Bedard« Quebec, curator, Dec. 2). 

Dividende. 

Re Hormisdas Baohand, St. Li boi re.— First and final 
dividend, payable Jan. 14| J. Morin, St. Hyaointhe, 
curator. 

Re J. W. Barrette.— First and final dividend, pay- 
able Jan. 15, C. Desmarteau, Montreal, curator. 



Re Frank and Thomas D^eost, pump manafaetnrais. 
—First and final dividend, payable Jan. 13, R. S. 
Joron, Salabery de Valleyfield, ourator. 

Re J. A. Leguerrier, Ste. Th^rdse.— First dividend, 
pHyable Jan. 5, Bilodeau A Benand, Montraal, joint 
curator. 

i?e S^ndoal A Frdrc— Ilrst end final dividend* iMty- 
able Jan. 14, C. Desmarteau, Montreal, curator. 

Separatitm ae to Propertv. 

Emilie Chalifouz vs. Francois Xavier Tmdaaa, 
tailor, Montreal, Deo. 23. 

Aailda C6U vs. Jean Baptiste Dnbrenil, trader and 
mill-owner, parish of St Dominique, Dec 26. 

Evelina Picard vs. Louis Bigras, Montreal, Oet. 31. 

Angelina Sabourin vs. Salomon Adams, trader, 
Montreal, Dec. 23. 



GENERAL NOTES. 

Thb B(7Rial Act and a ' Fklo di sv.'— In a Tillsice 
near Manchester recently, a person shot a bank 
manager and then, in order to escape capture, sbot 
himself. Of course an inquest was held, and the 
jury returned a verdict of /efo deee. Such asaioide 
would in former days have been buried in a rery nn- 
oeremonions manner. Since the Burials Act, 1880, 
however, such a case has been provided for by section 
12 of that Act. That clause provides that where the 
ordinary service may not be used, and in any other 
case at the request of the relative, friend, or legal 
representative having the charge of or being renpon- 
sible for the burial of the deceased, it shall be lawful 
for any minister in holy orders of the Chnroh of 
England to use at the burial such service oonat»tins 
of prayers taken from the Book of Common Prayer 
and of portions of Iloly Scripture as may be prescribed 
or approved by the Ordinary. Such a service has 
been used in some dioceses, and of course its use is a 
great solace to the deceased's friends.— 3fr. CTuI^ in 
London Law Journal. 

PuKiSHMBNT SoiTED TO OCCUPATION!. —In the rooont 
English case of Gardner v. Bvffraoei which was an ao> 
tion of assault and battery brought by a pupil against 
his school-master for caning him on the hand, Mr. 
Justice Mathew made a joke which the Saturdatf Jie^ 
vieto regards as a '* shining instance of how the tediant 
of legal proceedings may be profitably relieved, auid 
the principles of law aptly illustrated by a really 
ready and witty observation." It was admitted on 
all hands that assuming caning on the hands to be a 
proper mode of punishment, the caning in question 
was a good and lawful one. The plaintiflTs oounsel, in 
aa argument of a distinotly A poHeriori charaoter, 
contended that the lawfulness of caning on the hand 
depended on tbe occupation of the boy when out of 
school, and that the defendant ought to have enquired 
into the plaintiff's employment. *' If he worked with 
his hands, such a punishment might seriously inter- 
fere with his occupation. Punishment might be in- 
flicted elsewhere " — whereupon the court askedi 
** What if his occupation were sedentary ?'* It was 
ultimately decided that caning on the hand, when 

properly done and for a proper reason^ is lawful. 

Harvard Law Review. 
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Vou XIII. JANUARY 11, 1890. No. 2. 

A gentleman down in Virginia, in an ar- 
ticle entitled ' Sacking the Temple,' laments 
the ruin which codification must work to the 
stately edifice of the common law. In phrase 
somewhat stilted be exclaims : " The splen- 
did oolnmns, the massive pilasters, that sup- 
ported the grand temple, have been moved, 
and the stmctnre is slowly and inevitably 
crambling away. Modern hands must build 
a modem structure, but the startling an- 
noonoement has been made that these icono- 
clasts must build the structure anew from 
the rubbish of the old ; soiled, marred, de- 
fied, impaired, scarred and demolished, 
though it has been from the fall. And where 
is their architect, and where are their skilled 
artificers and mechanics? The acanthus 
leaves from the (}orinthian capital will find 
a place on the head of the sculptured Con- 
taurs from the Doric Parthenon. The fluted 
colomns of the Roman Parthenon will sus- 
tain the gothic gable, instead of the portico. 
8cme mossy boulder from a Teutonic strong- 
bold will be laid upon the volutes of the 
Gneoo-Gothic structures of France ; and from 
the ruins of this great fallen structure we 
will trace the indiscriminate composite of 
the legal architecture of every civilized na- 
tion, placed without form, forbidding, gloomy, 
mossy, cold ; frequented only by the owls of 
the profession who constructed it ; the mau- 
Bole^ of reason, truth and justice." This 
is a sample of anti-codification extravagancy. 
On the other hand, the friends of oodification 
are too sanguine in their predictions of what 
oodification will accomplish. For example, 
the Alhamf Law JowmoU tells the fervid 
writer from whom we have quoted, to go to 
sleep, ** and wake up again in twenty years, 
and we will show him a temple worthy his 
^imiration." The usefulness of codification 
in respect of many branches of the law 
<:uuiot be denied. Some of the statutes 
which exist in countries not under code rule, 
ue in fact sections of a code. Nevertheless, 
sreat expectations are not thus far justified 



by experience of codes. One test which may 
be applied— an imperfect one, of course— is 
whether they diminish the work of the 
courts. Here in Canada we have two large 
provinces side by side, one without a code 
and one which has been governed by a code 
for nearly a quarter of a century. Is there 
less litigation in one province than in the 
other? We do not find such to be the case. 
In the city of Montreal alone we have ten or 
twelve judges of first instance constantly oc- 
cupied with the work which the bar of this 
district contrive to put before them. There- 
fore one great argument which the friends of 
codification in the United States are con- 
stantly uiging^that it will make the law 
certain — does not appear to be unassailable. 
We do not dispute that oodification has its 
advantages ; but it must not be forgotten 
that it has also some drawbacks, as Mr. 
Bishop very forcibly pointed out in the 
article quoted in our eleventh volume, p. 76. 



Mr. Justice Grantham, in his charge to the 
grand jury at the Liverpool assizes, referred 
to the subject of a court of criminal appeal, 
which has been brought prominently for- 
ward since the Maybrick case. After ob- 
serving that there seemed to be a good deal 
of misapprehension on the 6ubject in the 
public mind, his lordship pointed out that 
the procedure in civil and criminal jurispru- 
dence was totally difiBsient In the former 
the object of each party was to conceal his 
hand from the other ; in the latter, no evi- 
dence could be produced at the trial with 
which the prisoner was not acquainted. In 
the vast majority of cases in which prisoners 
had been foimd to be innocent after their 
conviction, that discovery had only been 
made months or years after the convictiou, 
and a Court of Criminal Appeal could only 
have re-tried the case with the same set of 
witnesses and the same circumstances which 
the first Court had before it. They had, 
however, a Court of Appeal in the Home 
Secretary, and he thought the present ar- 
rangement was more favorable to the prison- 
er than if a Court were established. The 
Maybrick case was cited as an example of 
the danger of a Court of Criminal Appeal and 
its prejudicial effect on the prisoner. Any 
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re-trial or hearing of that case most have 
proved almost a mockery of justice, so ex- 
cited were the feelings of the people. Under 
these circumstances he thought it would 
he had for the administration of justice 
if that change were made, for it would, 
more than anything else, result in res- 
ponsibility heing taken off the shoulders 
of the jury and the head of the judge, and the 
jury and the judge would be less likely to try 
a charge with the care they now exercised. 
He was quite certain of thisi that in many 
cases, juries would convict where they now 
gave the prisoner the benefit of the doubt 
In many cases where the jury might think a 
man guilty, but be somewhat doubtful on 
the point, they might depend upon it the 
prisoner would be convictedt and the Court 
of Criminal Appeal would have to decide 
whether the verdict was right 



In TalboU v. Stemmont^ Bhfr., the Court of 
Appeals of Kentucky (Oct 24, 1889) was 
asked to decide whether an agreement to pay 
the promisee $600 if he would never take 
another chew of tobacco or smoke another 
cigar during the life of the promisor, was 
upon a sufficient consideration. The 
Court held in the affirmative! observing: 
"There is nothing in such an agreement in- 
consistent with public policy, or any act 
required to be done by the plaintiff in vio- 
lation of law ; but on the contrary, the step- 
grandmother was desirous of inducing the 
grandson to abstain from a habit, the indul- 
gence of which she believed created a useless 
expense, and would likely, if persisted in, 
be attended with pernicious results. An 
agreement or promise to reform her grandson 
in this particular was not repugnant to law 
or good morals, nor was the use of what the 
latter deemed a luxury or enjoyment a vio- 
lation of either ; and so there was nothing 
in the case preventing the parties from 
making a valid contract in reference to the 
subject-matter." 

COURT OF QUEEN'S BENCH— MONT- 
REAL* 
Fraud and tinwkttwn — Private writinff — Regis' 
tration. 



*To appear in Montreal Law Reports, 5 Q.B. 



Held. *^Th9,i an onerous deed of convey- 
ance of real estate, followed by posseBsion, 
will not be set aside at the suit of a chiro- 
graphary creditor as fraudulent and sima- 
lated, where the transferor was perfectly 
solvent at the time the deed was made, 
though his circumstances became embarrassed 
before the same was registered five years 
subsequently. 

2. That the date of the deed, which was 
sous King privS^ might be established against 
a third party by legal proo( and was so 
proved in the present case. — Eastern Town' 
$hip$ Bank <k Bishopt Dorion, Ch. J., Tessier, 
Cross, Bo6s6, JJ., Jan. 23, 1889. 

Carrier — Negligence — Premmption — Biil of 
Lading — ExcepHon^Evidence — Omu I^o- 
bandi-^AH, 1675. aC 

Hdd : — 1. It is sufficient for the shipper 
to prove the reception of the goods by the 
carrier, and that they have not been deliver- 
ed to the consignee, to place upon the carrier 
the burden of proving that the loss was 
caused by a fortuitous event or irresistible 
force, or has arisen from a defect in the goods 
or thing itself. 

2. The fact that the biU of lading contained 
a clause exempting the carrier from respon- 
sibility for " the acts of God, the Queen's 
enemies, fire, and all and every the dangers 
and accidents of the seas, rivers, and navi- 
gation of whatsoever nature and kind," does 
not necessarily cast the burden of proof oa 
the plaintiff,— so far at least, as to oblige iiim 
to make proof of the carrier's negligenoe by 
his evidence in chief. 

3. The exception **' dangers and accflients 
of the seas, rivers, and navigation of whatso- 
ever nature and kind," covers only such 
losses as are of an extraordinary nature, or 
arise from some irresistible force which 
cannot be guarded against by the ordinary 
exertion of human skill and prudence. 

4. The sinking of a steamer at the entrance 
to a canal, on a calm, clear night, was not 
such an accident— Xa CU de Navigation jR. dc 
0. <k Fortiery Dorion, Ch.J., Tessier, Cross, 
Baby, Boss6, JJ., Sept 23, 1889. 

Attorney — Costs — Distraction — Saisie-arriL 
Held : — ^1. That distraction of costs granted 
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to a party's attorney vests the attorney alone 
with the right to daim such coets, as long as 
the client has not obtained from the attor- 
ney a transfer followed by service on the 
adverse party. 

2. That an execation taken in the name of 
the attorney digtrai/anVs client, against the 
adverse party, is null, if such execution was 
was not preceded by the transfer and notice 
above mentioned. 

3. That the claim for costs of the attorney 
dittrayant, due by the adverse party, is sub- 
ject to the sanie laws as apply to ordinary 
debts with r^ard to transfer, service and 
aabrogation. 

4. That when an attachment by garnish- 
ment, sotAe-arr^^, has been served upon the 
judgment debtor for costs, by a creditor of 
the attorney distrayanty the attorney distray- 
mft client cannot by alleging payment by 
him to his attorney, or transfer by his attor- 
ney to him of said costs, claim the same in 
his own name, to the prejudice of the attor- 
ney's seizing creditor, if notice of such pay- 
ment and transfer has not been served upon 
the judgment debtor before the attachment 
by garnishment was issued. 

5. That in such a case, the judgment 
debtor is not obliged, before judgment is 
rendered upon the attachment by garnish- 
ment of the attorney's creditor, to deposit in 
Conrt, to be paid to whom it may appertain, 
the amount of such costs, but on the con- 
trary must retain the same in his own hands, 
as he is ordered to do by the writ of attach- 
ment by garnishment, until the Court may 
decide thereon.-— ifi/ette <fe Oibum, Dorion, 
Ch. J., Tessier, Church, Doherty, J J., Feb. 26, 



SUPERIOR COURT-MONTREAL* 

Avoidance of contract made ia fraud of creditors 

—Arii, 1032, 1034, CC—Assignment of 

life insurance by a person notoriously in- 

soltfent— Rights of creditors. 

Held: — (Affirming tlie decision of David- 

aon, J., M. L. R., 4 S. C. 319), 1. That the 

assignment of a policy of life insurance is 

governed by the law of the place where the 

assignment is made, and not of the place 

* To aiipeftr in MoDtreal Law Reports, 5 S.C. 



where the policy was issued, or where it is 
payable. 

2. Where a person notoriously insolvent 
transfers a policy of life insurance to a 
creditor as collateral security for a pre-exist- 
ing debt, and the amount of the insurance 
is received by such creditor after the death 
of the assignor, any other creditor may bring 
an action in his own name against such 
assignee, to set aside the assignment, and 
compel him to pay the money into Court 
for distribution among the creditors generally. 
-^Prentice v. Steele, in Review, Johnson^ 
Loranger, Wiirtele, JJ., April 30, 1889. 

Interdiction for prodigaHty— Goods supplied 
to interdict udthoui authority of curator — 
Art 334, aC.—Lesion. 
Held :— That when a person has been in- 
terdicted for prodigality, in accordance with 
the formalities prescribed by law, every one 
is presumed to have knowledge thereof; and 
a tradesman, who continues to supply goods 
on credit to the interdicted person without 
the sanction of the curator, and to an extent 
greatly in excess of what the means of the 
interdicted person would justify, cannot 
maintain an action against the curator for 
the value of such goods, even when they are 
household supplies (such as groceries), — 
more especially where the curator has made 
adequate provision for the subsistence of the 
interdicted person.— iJtCTwfcau v. Tumert in 
Review, Johnson, Davidson, de Lorimier, 
JJ., June 22, 1889. 



Limited Partnership— Certificate — False state' 
meat — Insufficiency of certificate — Arts. 
1871-1877, e.C. 

Hdd : — 1. That the contributions of special 
partners to a partnership en commandite, or 
limited partnership, must be in cash, paid 
in at the date of formation of the partnership 
(Art. 1872, aC.) 

2. That in order to obtain the privilege of 
a limited partnership, the formalities of the , 
special laws relating thereto must be strictly 
complied with, and a statement in the certifi- 
cate (dated Oct. 30) which persons contracting 
such a partnership are bound to sign ; to the 
effect that a special partner had brought 
$1,000 into the capital of the firm, whereas . 
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this sttm was not paid in until Dec. 31 follow- 
ing: was a *' false statement" within the 
meaning of Art 1877, CO., and rendered the 
special partners liable for the obligations of 
the firm in the same manner as ordinary 
partners. 

3. That a certificate which does not 
mention the period at which the limited 
partnership is to terminate, is insufficient, 
and the partners are liable as ordinary 
partners.— />at?i(2«<m v. FrScheUe, Davidson, J., 
June 28, 1889. 

Libd'-PUa of Justification^ Truth of Matters 
AUeged — Compensation of Wrongs. 
Hdd .'—I. That a plea of partial prescrip- 
tion to an action of damages for libel is not 
demurrable on the ground that the matters 
sought to be prescribed were not alleged as 
chaiges of libel, but to show animus ;~that 
being matter of fact, and not of law. 

2. That the defendant in an action of 
damages for the publication of a libel, may 
lawfully plead the truth of the all^^ libel, 
and that it was published in the interest of 
the public, and concerning matters of public 
import; and such allegations, if duly estab- 
lished, constitute a sufficient defence in such 
case. 

3. The defendant may oppose to a de- 
mand for damaices for libel or slander, the 
fact that the plaintiff on his part libelled 
defendant, and that there is compensation 
(Tinjures, where the attack and defence are 
alleged to have been simultaneous, as in a 
discussion between the editors of two news- 
papers in the columns of their respective 
journals.— IVikW v. La Compagnie dPImpru 
meriey etc., Johnson, J., Jan. 12, 1889. 

Procedure — Exception to the form — Pou)er to 
strike out allegations on motion — Indefimte 
allegations. 

Held : — 1. That vague and indefinite alle- 
gations in an exception to the form may be 
rejected on motion of the adverse party. 

2. That the allegations of a pleading must 
be sufficiently clear and distinct to enable 
the opposite party to reply thereto. And so 
where an exception to the form alleged that 
the Act incorporating the plaint! fils was ultra 
vires, because the persons incorporated were 



incapable of exercising any civil rights in 
the province by reason of the vows which 
they had taken— without specifying the 
vows— and because the objects of their 
Society were the promulgation of doctrines 
contrary to Imperial statutes, set forth in 
certain works filed as exhibits— without 
specifying the doctrines objected to, — ^tbese 
and other like allegations were rejected as 
vague and lacking precision. — La Compagnie 
de Jims V. The Mail Printing Co,, and Hon. 
A. Turootte, intervenant, Loranger, J., May 
14, 1889. 



Lessor and Lessee—Privilege of Lessor-'Sub-' 
lease— Saisic' Qagerie, 
The lessee of premises ander a written 
lease for one year, which prohibited sub- 
letting, continued to occupy them for a 
second year under a verbal agreement to 
pay an increased monthly rental, and with 
some modification as to the premises leased. 
In the course of the second year the lessee 
sub-let the premises and removed the 
greater part of his effects to other premises. 
The lessor having seized the effects removed, 
by saisie^agerie par droit de suite, there being 
at the time no rent due and exigible : 

J3eW:— 1. That the privilege of the lessor 
for the imexpired period of the lease extends 
to the effects of the lessee, and also includes 
the effects of the under-tenant in so far as he 
is indebted to the lessee ; and so long as the 
under-tenant has sufficient effects upon the 
premises to secure the rent payable by him 
to the tenant^ and the tenant leaves suffi- 
cient effects to secure the difference, the 
principal lessor has no right to issue a saisie- 
gagerk for rent not due and exigible. 

2. Even where the under-tenant has 
bound himself to pay the tenant monthly in 
advance, it is sufficient if there are enough 
movables upon the premises, including those 
of the under-tenant to the extent of his 
obligation to the lessee, to secure the whole 
rent for the remainder of the lease. 

Semble, That where there is a written 
lease, with prohibition to sub-let, and the 
lessee remains in the premises after the 
term of the original lease, the parties agree- 
ing verbally to certain modifications, the 
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stipoktion against sub-letting still applies, 
snd the effects of a sub-tenant who enters in 
oontnvention of sach stipulation, become 
subject to the principal lessor's privilege in 
the sime manner as those of any other third 
penoD.— Finette v. -ftwitidon, in Beview, 
Johnson, Gill, Wurtele, JJ., Nov. 30, 1889. 



COUR DE MAGISTRAT. 

MomtbAal, 2 mai 1889. 
Coram Champaonb, J. C M. 
Bbaucaolb v. Whhlan. 

Dommagu-'BaponsabiHU'-NSgligence contri- 

buHve, 
JuQk :— 1. Que cdvi qui riclame des dommages 
causis par la faule grouih'e, ou par la nS- 
gligence du d^fendeur, au ses employSs, doit 
itre lui-mime d Vabri d^une imputation sem- 
UahU. 
% QuedansUcasoiLiUyaeunSgligencecontri'' 
huHveyet que VacdderU peut itre reprochi 
auMsi lien d Vun qvfd Vautre, il n^y a pas 
droit d^acHon. 
II s'agissait d'un accident cause & une voi- 
tnre par un cheval ^happ6 dans une rue pu- 
bHque, oil il avait et^ par son maitre aban- 
donne sans entraves, mais, la preuve fit voir 
que le demandeur avait lui aussi laiss^ son 
cbeval seul sur la rue sans I'entrave, et que 
oelni-ci touma de c6te et obstrua la rue en 
travers, et que c'est dans cette position qu'il 
fut frapp6 par le cheval du ddfendeur. 

Action d^bout^ avec d^pens. 
AuiarUis : G. C. art 1053 et la jurispruden- 
ce cit6e au bas de oet article dans le code de 
5L de Bellefeuille. 
Btrard dc Btodeur, avocats du demandeur. 
Augi dc LafortUMj avocats du d^fendeur. 
(J. J. a.) 

OOUR DE MAGISTRAT. 

Montreal, 5 jnin 1889. 

Coram Champaonb, J. C M. 

Thborbt v. Sbn^jcau 

Action qui tarn — Amendemeni — Parttea en 
cause, 

ivQk : — 1 . Qu'tin^ action sous le Code Municipal , 
pour reeouvrer tsne amende appartenant 



pour moitiS au po^Mrmdtxint et pour moitU 
d la corporation municipale, intentie au 
nam du poursuivani sevl, est une nuUiti ab- 
solve et qui ne peut itre cavuferte par un 
amendement permeUant de mettre en cause la 
corporation mumcipale' 
2. Que cet amendment ne peut itre permis parce 
que Vaction telle que prise, Hait une action 
personnclUf et qu'en metfant en cause la dite 
corporation elle deviendrait une action qui 
tarn oupopulaire, ee qui en changerait la 
nature. 
II s'agit d'nne action intents pour faire 
oondamner le defendeur & Tamende, sous le 
Code Municipal. L'action 6tait prise au nom 
du demandeur seul, au lieu de T^tre au nom 
du demandeur et de la corporation de la pa- 
roisse de St-Raphael de Pile Bizard, oil de- 
meurent les parties, et qui par la loi devait 
avoir la moiti6 de Tamende. 

Le demandeur fit motion pour amender 
son fiat, le bref et la declaration, de manidre 
ft mettre en cause la dite corporation. 

La motion fut refuse, un amendement ne 
pouvant 6tre permis pour mettre en cause 
une partie, et changer compl^tement Paction 
telle quintentde 

Motion renvoy^. 
AutoritSs : C. P. C. 49, 51 : 5 Q. L. R. 346. 
Prevost (k Bastien, avocats du demandeur. 
Lacoste, BisaiUon, Brosseau dc Lajoie, avo- 
cats du defendeur. 
(j. J. B.) 



THE LAND LAWS OF THE COLONIES 
IN THE JUDICIAL COMMITTEE, 

At a time when investments are being 
made by Englishmen in the colonies, com- 
panies are being created with the object of 
developing remote parts of the world more 
or less subjected to British rule, and a new 
world is being discovered in Central Africa, 
the subject of the land laws in British 
colonies is not only interesting but of prac- 
tical importance. Much light is thrown on 
this subject by three cases in the Law Jow- 
nal Reports for November, decided by the 
Judicial Committee in April and May last* 
They come to Whitehall from the ends of 
the earth — one from Canada, one from New 
South Wales, and one from Natal— in the 
shape of problems in the land laws of those 
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countries which have been solved for them 
by Lord Watson with the concurrence, in the 
first case} of the Lord Chancellor, the late 
Lord Fitzgerald, Lord Hobhouse, and Lord 
Macnaghten; in the second, of the same 
councillors, with Sir William Grove substi- 
tuted for the l!iOrd Chancellor ; and in the 
third, of Lord Bramwell, Sir Barnes Peacock, 
and Sir Richard Couch. The AUorney-Qeneral 
ofBrilUh Columbia v. The AUomey-Oeneral of 
Canada, 58 Law J. Bep. P. C 88, deals with 
the effect of a grant of public lands to the 
Dominion by the Provincial Legislature, 
upon the admission of British Columbia into 
the Dominion, on the rights of the Crown, 
and particularly of gold-mining. In Cooper 
V. Stuart, 58 Law J. Rep. P. G 93, the appUca- 
bility of the rule against perpetuities to 
colonies, and in particular as against the 
Crown, and in the circumstances of New 
South Wales, was decided. In The Colonial 
Secretary of Natal v. Carl Behrens, 58 Law J. 
Repb P. C. 99, the efi*ect of a reservation of a 
right to resume possession in a Crown grant 
of land and the existence of a duty in the 
holder, who is deprived of it either with or 
without compensation, to execute a transfer 
were determined. 

The Columbia case was brought on appeal 
by special case under a British Columbia 
Act, and the question raised was, whether 
the precious metals under certain public 
lands in that province belonged to that Gov- 
ernment or the Government of Canada. 
Judgment had been given in the first 
instance for the Attorney-General of Canada. 
Upon appeal to the Supreme Court of Canada 
this judgment was affirmed by three judges 
to two. The judges who formed the majority 
were Chief Justice Ritchie anid Justices 
Gwynne and Taschereau. The dissentient 
judges were Justices Fournier and Henry. 
The public lands in question, on British 
Columbia being, in 1871, by an Order g£ 
Council, made part of the Dominion of 
Canada were, by Article 11, agreed to be 
conveyed by that Province to the Dominion 
Government, in trust, to be appropriated in 
such manner as the Dominion might deem 
advisable in furtherance of the construction 
of a railway to connect British Columbia 
with the Canadian railway system, which 



the Dominion undertook to complete in ten 
yean, being a similar extent of public lands 
along the line of railway throughout its 
entjre length in British Columbia, not to 
exceed, however, twenty miles on each side 
of the said line, as might be appropriated for 
the same purpose by the Dominion Grovem- 
ment} from the public lands in the North- 
west Territories and the Province of Mani- 
toba. Lord Watson, in giving judgment, 
pointed oat that the question whether the 
precious metals were included in the grant 
to the Dominion must depend on the mean- 
ing to be put on the words " public lands** in 
Article 11. He lays down that the title to 
the public lands of British Columbia has all 
along been, and stiU is, vested in the Crown ; 
but the right to administer and to dispose of 
these lands to settlers, together with all 
royal and territorial revenues arising there- 
from, had been transferred to the Province 
before its admission into the federal union. 
The object of the Dominion Government was 
to recoup the cost of constructing the railway 
by selling the land to settlers. Whenever 
land is so disposed of, the interest of the 
Dominion comes to an end. The land then 
ceases to be public land, and reverts to the 
same position as if it had been settled by the 
Provincial Government in the ordinary 
course of its administration. According to 
the law of England, gold and silver mines, 
until they have been aptly severed from the 
title of the Crown and vested in a, subject, 
are not regarded as partes «o/t, or as incidents 
of the land ia which they are found. Not 
only so, but the right of the Crown to land, 
and the baser metals which it contaimi, 
stands upon a dijQTereDt title from that to 
which its right to the precious metals must 
be ascribed. In the Mines Case, 1 Plowd. 
366, all the justices and barons agreed that, 
in the case of the baser metals, no pren)ga- 
tive is given to the Crown. Although Uie 
Provincial Government has now the disposal 
of all revenues derived from prerogative 
rights connected with land or minerals in 
British Columbia, these revenues differ in 
legal quality from the ordinary territorial 
revenues of the Crown. It therefore appeared 
to the Judicial Committee that a conveyance 
by the Province of ** public lands," which is, 
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in sabsianoe, an assignment of its right to 
appropriate the territorial revenues arising 
from sach lands, does not imply any transfer 
of its interest in reyenoes arising from the 
prerogative riglits of tlie Crown. Lord Wat- 
son proceeds to deal with the reasoning of 
^the majority of the judges in the Courts 
below, and admits that if the eleventh Article 
of Union had been an independent treaty 
between the two Governments, which 
obviously contemplated the cession by the 
province of all its interests in the land form- 
ing the railway belt, royal as well as terri- 
torial, to the Dominion Government, the 
conclusion of the Court below would have 
been inevitable, but the article in question 
does not profess to deal with jura regia ; it 
merely embodies the terms of a commercial 
transaction, by which the one Government 
undertook to make a railway, and the other 
to give a subsidy, by assigning part of its 
territorial revenues. Their lordships were 
therefore of opinion that the judgment 
appealed from must be reversed, and that it 
ought to be declared that the precious metals 
within the railway belt are vested in the 
Crown, subject to the control and disposal of 
the Government of British Columbia, and 
they advised Her Majesty to that effect— 
Law Journal, (London), 



THE ELECTRIC WIRES DECISION. 

It need not be said that this is a case of 
veiy great importance, and while the princi- 
ples of law laid down by* the court as to 
nuisances are not novel, it is in the applica- 
tion of well-known principles of law to a new 
state of facts wherein lies the importance of 
the decision. 

As to whether or not a dangerous electric 
wire is a nuisance under the criminal law, 
tlie best answer can be found in section 385 
of the Penal Code, which defines a public 
nuisance. 

It is there said that ** a public nuisance is 
a crime against the order and economy of 
the State, and consists in unlawfully doing 
»n act, or omitting to perform a duty, which 
act or omission— 1, annoys, injures or endan- 
gers the comfort, repose, heidth or safety of 
any ooofiiderable number of persons; or 



3, unlawfully interferes with, 

obstructs, or tends to obstruct, or renders 
dangerous for passage a lake or navigable 
river, bay, stream, canal or basin, or public 
park, square, street, highway ; or, 4, in any 
way renders a considerable number of per- 
sons insecure in life or the use of property." 

In Stephen's " Digest of Criminal Law " 
the £nglish criminal law as to a public nui- 
sance is thus laid down : "Article 187. Every 
person commits a common nuisance who 
does anything which endangers the health, 
life or property of the public, or any part of 
it ... . Everything is deemed to en- 
danger health, life or property which in 
either case is actually dangerous thereto, or 
which must be so in the absence of a degree of 
prudence or oare^ the continued exercise of which 
cannot reoionably be expected** 

Among the illustrations of this last section 
is given the case of Lister, 1 D. & B., C. C, 
209. In that case the defendant kept in a 
warehouse in the city of London, a large 
quantity of mixture of spirits of wine and 
wood naphtha, forming a substance more in- 
flammable than gunpowder, and of such a 
nature that a fire lighted by it would be 
practically unquenchable. It was held that 
the defendant in such a case commits a 
common nuisance, though he uses the most 
scrupulous care to avoid accidents. 

Ttiat an act may be sometimes dangerous 
and sometimes innocent, according as it is 
negligently or carefully performed, see as to 
keeping gunpowder, on the one hand, the 
case of Bradley v. People, 66 Barb. 72 ; on the 
other. People v. Sands, 1 Johnson, 78. — New 
York Law Journal 



T HYING CASES IN CAMERA, 

On November 22, before Mr. Justice Cave 
and a special jury, when the case of Smyiht 
V. Smytfie, an action by a wife against her 
husband to recover a sum of money due to 
her, covenanted to be paid by a separation 
deed, the husband refusing to pay on the 
ground of molestation, was called on, Mr. 
Henn Collins (for the defendant) said : I am 
instructed to ask your lordship that the case 
should be heard in camerd. It is an action 
between husband and wife, and the evidence 
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of the children will be necessary. They are 
wards of Co^, and it will be very in- 
jurious to the children. I ask your lordship 
to follow the same coarse as that pursued in 
a recent case. 

Mr. Bray (for the i^aintiff ) : I do not con- 
sent, nor do I see why the case should be 
tried tn canted. These issues have already 
been tried in another Court, and not then 
in camerdf and why not again? 

Mr. Henn Collins : Consent is not neces- 
sary. 

Mr. Justice Cave : What is the case about ? 
I will look at the pleadings. 

Mr. Bray : I believe there is absolutely 
nothing in this case which will be prejudicial 
to the children. 

Mr. Justice Cave : There is no sufficient 
reason why this case should not be tried in 
the ordinary way. 



INSOLVENT NOTICES, ETC. 

Qu^tee QffMal Gazette, Jan. 4. 

Judicial Ahat^cUmmenf, 

Lwnidai A. Bergevin, dry soodc merobant, Quebec* 
Dec. 28. 

R^mi Bernard, oontraotor and boilder, St. Hya- 
cintbe, Dec. 27. 

Qeoive White McKee, CoUicook, Dee. 28. 

CuratoTB appointed. 

Be Ald^ma BoorbonnaiB, tanner, Ste. Marthe. Dec. 
30. 

Be Anvaste Cbarbonnier, doing boiiness under the 
name of fl^Iftne Chalifour.— Kent & Turoottc. Mon- 
treal} joint curator. Dec. 27. 

Be Ambroise De Blois, grocer, SL Sauvenr. Quebec 
— N. Matte, Quebec, curator, Dec. 81. 

Be PhiliaaDeaormier.— Kent Jk Turcotte. Montreal, 
joint curator, Dec. 27. 

Be James Stuart Kennedy.— K. N. Bngland, Knowi- 
ton, curator, Dec. 31. 

Be F. X. Lepage, dry goods, Quebec. -H. A. Bedard, 
Quebec, curator, Dec. 31. 

Be EUe Rochon, carter, Ste. Gun6gonde.--T. Qau- 
thier, Montreal, curator, Dec. 27. 

Be F. X. Trudeau. Montreal.—Kent Jc Turcotte, 
Montreal, joint curator, Deo. 29. 
JHvideruU. 

Be D. Z. Bessette, MoDtroal.— First and final divi* 
dead, Kent 3t Tnrootte, Montreal, joint curator. 

Be Joseph Donati, jeweller, Quebec— First divi- 
dend, payable Jan. 21, N. Matte. Quebec, curator. 

Be A. Foomier A Co.— First and final dividend, pay- 
able Jan. 22, C. Desmarteau, Montreal, curator. 

Be George Gauvroau.— First and final dividend, pay- 
able Jan. 24, C. Desmarteau, Montreal, curator. 



Be MoYse Gauvrean.— First and final dividend, pay- 
able Jan. 21, G. Desmarteau, Montreal, euraior. 

Be Laganidre Jk Sohambler.— First and final divi- 
dend, payable Jan. 23, C Desmarteau, Montreal, cura- 
tor. 

Be M^^rio Lefebvre, Laprairie.— First and final 
dividend, Kent A, Turootte, Montreal, joint curator. 

Be Louis Pigeon.— Collocation on hypothecary 
claims, G. H. Parent, Montreal, onrator. ^ 

Be Pouliot Jc Falardeau, curriers, Qaebeo.— First 
dividend, payable Jan. 21, N. Matte, Quebec, curator. 

Re J. Rasconi Jc Co.— First and final dividend, A. A. 
Taillon, Soreli curator. 

SeparatioH aa to property, 

Maranda Covey vs. Isaac Patton, farmer, township 
of Brome, Dec. 27. 

liarie Eb^mire Dubean vs. Louis Lebe1» batcher, 
Megantio, Dec 81. 

Marguerite Lemonde vs. Thtephile Brodeur, hotel- 
keeper. St. Liboire, Dec. 28. 

Agnds Moreaa vs. Ephiem Dnroohen trader, Iber- 
viUe, Deo. 30. 



GENERAL NOTES. 

Thi Habit of a Linmin.— One summer morning, 
years ago, a number of young lawyers surroonded Col- 
Boyd,of Norristown, Penn., on the poroh of the Stock- 
ton House at Cape May. When they were about to 
leave, the good colonel said he did not feel like part- 
ing with them without giving them some good advice 
Said he, " Young men, I have practiced law for forty 
years, and I have found that the best plan to have an 
easy conscience is to open each week in the proper 
way. Mondav morning I go to my office about half an 
hour earlier than usual, lock myself in the back room, 
and go over the events of the preeedioff week, so as to 
see that I have wronged no man. If I find that X have, 
I make amends at once. If I find on mature consider- 
ation that I have charged a client too large a fee, I 
promptly write him a check and reduce it to the pro- 
per amounL You cannot too soon adopt such a pras- 
tice.'* ** Have you often had occasion. Colonel," inno- 
cently asked one of the young men. ** to make noany 
such repayments?" '* That is the singular part of it 
all," promptly replied the good colonel : ** I have reli- 

fiously followed this habit for forty yean, and thus 
ar 1 have never had occasion to do anything of the 
kind." 

JUDICIAL LIFE. 

Judicial honors no sane man will grudge,— 
It is an awful bore to be a judge ;--> 
To sit for hours and strict attention keep 
When one is d^ingwith desire to sleep. 
Lulled by the droning of the voioe professional^ 
Like priest by penitent's outside confessional ; 
To look as if ne never heard these things before. 
When counsel every day repeat them o'er and o'er: 
To bear them eat their words from term to term 
With memories or consciences infirm : 
These blowers of both hot and cold empiric 
Make patient judges grow a bit satiric ; 
Never to be allowed to laugh at jokes. 
Though counsel are so funny that one chokes : 
No use to tr;r to stop the tedious patter 
Of immaterial and superfluous matter ; 
Much better wait until the storm is over 
Unless one has the courage of a Grover; 
Beware the fate of him, who sawing logs. 
His fingers interposes 'twixt the cogs: 
The saws of lawmen may be out of place, 
But meddling with them does not help the case. 
^Irvino Browne* 
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The Qaebec allotment of the very cheap 
New Year's gift distribute! by the Govem- 
tnent, has appeared in the GazeUe, and 
numbers 31. Ontario's share was greater 
than this, bat we suppose that *' representa- 
tion by population '' is not foigotten in the 
distribation. Moreover, there are rumours 
of omissions, and of supplementary lists 
shortly' to appear, which may sweU the num- 
ber to the full half hundred. Meanwhile, 
Ontario is not satisfied with her half hundred, 
and so the local attorney general has ap- 
pointed another half hundred,— ministers 
local and federal appearing to conspire to do 
tbeir utmost to convert what should be 
an honourable ensign into a poor and 
worthless thing. Politics, of course^ is at the 
bottom of all this. The administrations 
differ in politics, and so the local officer 
sapplements the lavish distribution among 
lawyere of one stripe by an equally lavish 
distribution among his own adherents of 
another stripe. The result is that her 
Majesty's counsel, in two provinces scantily 
popolated, number several hundred. 



It was noticed in a recent issue, that the 
gentleman selected for a Superior Court 
judgeship, was only appointed a Queen's 
Connsel on the day of his elevation to the 
bench. There are some other oddities about 
these appointments. The highest distinc- 
tioQ which the bar of Montreal have in their 
gift is the office of Bdtonnierf to which there 
IB an annual election. On three occasions 
at least, within a few years, the bar have 
pused over the serried ranks of Queen's 
Counsel, and have elected a gentleman on 
whom this title had not been conferred. The 
material was at hand, but the bar would not 
we it; the water was there, but the horse 
would not drink. We refer to the several 
elections of Messrs. W. W. Robertson, C. A. 
Geoffirion and N. W. Trenholme. Tardily, 



very tardily, in these cases, the Q.C. appoint- 
ment has followed, not preceded, the highest 
office in the gift of the bar. Then, again, it 
might be supposed that among such vast 
numbers of Queen's Counsel, the gentlemen 
representing the Crown in Her Majesty's 
Courts would surely be found. But so far, 
in this province, it has been very much the 
other way, and during the last few years 
most of the counsel prosecuting for the Crown, 
have not been numbered among the Queen's 
Counsel 

The jud^ in England appear to observe 
the Christmas vacation much more religiously 
than their brethren in this country. A judge 
was to attend in chambers twice a week, to 
hear '' applications of an urgent diaracter," 
but there were to be no sittings of the Courts 
until Jan. 11. The judges do not forget the 
phrase so popular with school-boys, " neque 
semper areuim tendUApottoJ* 



Newspaper criticisms of trials, with all 
deference be it said, sometimes indicate that 
they are written because the writers must 
say something, and not that they have some- 
thing to say which must or ought to be said. 
An English writer referring to this class of 
criticism, points out that when the murderer 
kills his victim, he punishes him without a 
trial, without a jury, without a judge, and 
often without any real offence. If our judges, 
juries, and law Courts are, as some critics 
aver, all the prisoners in the gaols should be 
set free, for none of them have apparently 
had a fair trial. Immediately a trial is 
concluded in which every means has been 
used to arrive at the truth, and the accused 
has had all the aid his counsel could give 
him— and in contrast to former times the 
prosecuting counsel usually bespeaks a cle- 
ment and favourable consideration for the 
man on trial— as soon as the sentence 
has been pronounced by the judge, the 
nation constituting itself a larger jury, with- 
out judge or judgment, and without any 
respect for the finding of the Court, sets to 
work to retry the case and delivers its 
verdict In most cases this verdict from 
outside is the antithesis of the one found by 
tho Court, which latter must, therefore, be 
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annulled. It is saggested tfaat, if these 
agitations for reprieves are allowed to go on, 
we shall hear the judge, after receiving the 
verdict of the jury, saying : " Gentlemen of 
the jury and prisoner at the har, I propose to 
postpone passing sentence for a week. In 
the interval we shall hear the opinion of the 
nation in regard to what the sentence ought 
to he, and so we shall he prepared to act in 
unison with the will of the British public as 
it affects the interest or the destiny of the 
prisoner you have been called here to try." 



COURT OF QUEEN'S BENCH— MONT- 
REAL* 

Shares subKribed for by mandatary " in trust " 
— Necessity of acceptance or raiification by 
the cestui que trust 
Hdd : — (Cross and Chubgh, JJ. diss,), That 
a complete and valid investment in trust 
cannot be created until the same has been 
acf^pted or ratified by the cestui que trust, or 
some one duly authorised in his behalf; 
and until so accepted, such investment may 
be revoked by the person who made it And 
so, where the father of a minor, who was not 
her tutor, invested monies belonging to her 
in shares of a joint stock company, ** in 
trust," and afterwards sold the same, and 
invested the proceeds otherwise, it was held 
that no valid trust having been created for 
want of acceptance in behalf of the minor, 
her tutor (subsequently appointed) had no 
right to recover such shares from the pur- 
chaser, who had bought them in good faith 
and paid full value ; and in the circum- 
stances, there being no valid trust, the ques- 
tion whether the purchaser had notice of a 
supposed trust was immaterial. 

Sweeney v. Bank of Montreal, 12 Can. S.C.R 
661; (in Privy Ck)uncil) 10 Leg. News, 250; 
L. H., 12 App. Cas. 617, distinguished.— 
Raphael & MaqfarUine, Tessier, Cross, Baby, 
Church, Bo8s6, JJ., (Cross and Church, JJ., 
diss.), Nov. 27, 1889. 



Usufructuary legatee— AdministraHon-^Security, 

Held : — That a usufructuary legatee who is 

specially exempted by the will from the obli- 

* To appear in Montreal Law Reports, 5 Q.B. 



gation of giving security, will not he ordered 
to do BO, on the demand of the nus propriS' 
tairesy unless his administration, or the 
change in his financial position, be such as 
to put the interests of the nus propriitaires in 
jeopardy, which, in the opinion of the ma- 
jority of the Court, was not the case here. — 
Dorion dc Dorion, Dorion, Ch. J., Tessier, Cross, 
Baby, Boss6, JJ. (Tessier, J., diss.) June 26, 
1889. 

SUPERIOR COURT— MONTREAL* 
Action qui lam — Enregistrement d'une raison 
sociale — Suffisance de Vaffidavit— Identifica- 
tion de taction — Consiquences de Vahroga- 
tion, par les Statuts Refondus de la Province 
de QuSbec, du Statut 48 Victoria^ chapitre 
20, concemant Venregistrement des raisons 
sociales, 
Jugi: — lo. Que lorsque, dans une action 
qui tarn pour le recouvrement de la p^nalite 
de $20000 pour d^faut d'enregistrement d'one 
raison sociale, Tafi^davit requis par la loi se 
trouve au has du fiat, il n'est pas n^cesaaire 
que le defendeur soit d^crit dans Taffidavit 
par ses noma et prenoms. II sufSt der^igrer 
au " defendeur sus-nomm^ " ; 

2o. Que Taction est sufiisamment identifi^ 
quand Tafi^idavit se trouve au has du fiat et 
qu'on y declare que le d^endeur est poursuivi 
pour n'avoir pas fait enregistrer sa raison 
sociale. 

Dans Tespdce, le demandeur all^e que le 
defendeur a encouru la penality de $200.00 
pour n'avoir pas fait les declarations exig^es 
par le Statut 48 Victoria, chapitre 29, ooncer- 
nant Venregistrement des raisons sociales : 

Jtigi :— 3o. Que ce Statut ayant ^t^ abrog4, 
avant les dates mentionn^es k la declaration, 
par la mise en vigueur des Statuts Refondus 
de la Province de Quebec, le defendeur n^a 
encouru aucune penality, et Paction du de- 
mandeur doit etre d^bout^e. — Barnes v. 
Cousineau, Pagnuelo, J., 25 nov. 1889. 



COUR DE MAGISTRAT. 

MoNTRj^L, 21 juin 1889. 

Coram Champagne, J. CM. 

Mallhttb v. Touhangbau et al. 

SodetS en nom collectif—Amendement— Nullity 

ahsolue. 



* To appear in Montreal Law Reports, 5 S. C. 
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Le demandear ayant poursuivi la soci^t^ 
" Tourangeau & Dumesnil," d^couvrit que 
cettesoci^t^ n'exiatait plus, maiji que "Tou- 
rangeau k Paquin " lui avait succ^ie. II fit 
alors motion pour Bubstituer dans le bref et 
la declaration le nom de Paquin & celui de 
DomesniL Cette motion fut refugee ; Terreur 
commise etant une nullity absolue, la Cour 
De peut y rem^dier. 

Aviaritts: 0, P. C. 49, 51 ; Parent v. Pi4XLrd, 
4Q.L.B.73. 

Dvpm & Lussier, pour le demandeur. 

Mareeau & Cie-, pour le d^endeur. 
(J. J. r) 



COUE DE MAGI8TRAT. . 

HoNTRfeAL, 21 juin 1889. 

Coram Champagne, J. C M. 

Vamier v. Canadian Pacific Ry. Co. 

Voitwrier—RespcnBabUiU — Conreniion fpiciale, 

Jcoe:— 1. Qu^un voUurier peut par convention 
krite 9e Moustraire aux responsabilitSs qui 
lui incomhent en Zoi, pour le transport d'ef- 
fft$ ou marchandises, mais il faut pour cda 
qw cet icrit soit lu et gigni par les parties. 

2. Que M les effets aorU livris en bon itat au wt- 
twrier, U doit les rendre d destination dans 
le mime itcU^ d moins quHl pmsse itablir 
qt^Hs ont iU ditruits ou endommagis par 
force majeure. 
Le demandeur a envoys trois cribles par 
lee chars de la d^enderesse de Montreal k 
Yamaaka. Us furent liyr^s, & Montreal, k la 
d^nderesseen bon ^tat A leur arriv6e H 
destination, Tun d'eux 6tait endommag^. La 
d^enderesse ne pouvant expliquer Taccident, 
chercha & ^viter la responsabilit^ des dom- 
mages en plaidant que par les clauses Sorites 
an contrat intervenu entre elle et le deman- 
deur, elle ne s'^tait rendue responsable que 
de sa propre ne^gligence. 

I^ Cour, nVlmettant pas qu'il y eut dans 
I'eepece de convention valable limitant la 
respoDsabilit^ de la d^fenderesse, I'a condam- 
n4e ^ payer les dommages faits au crible. 
Jugement pour le demandeur. 
Autoritls: C G art 1675; Hart v. Jones^ 
Stmrfs Eeports, p. 589 ; Chartier v. La de. du 



Qrand 2Vonc, 17 L. C. J. 26 ; de Lorimier^ vol. 
13 sur art 1675. 

Davidf Demers <k OervaiSi avocats du du- 
mandeur. 

K E, Meredith, avocat de la d^fenderesse. 

(j. J. B.) 



DECISIONS AT QUEBEC* 
Verdict of Coroner's Jury— Motion to quash. 

At an inquisition held by the Coroner on 
the body of R. L., one of the victims of the 
Cape Diamond landslide, as to the cause of 
his death, the jury found by their verdict 
that one J. K. was taken alive out of the 
dibris on the morning of the 24th of Septem- 
ber, and that he died on the evening of the 
same day ; and that his death is due to the 
gross negligence of the " municipal authori- 
ties" of the city of Quebec, in not procuring 
or furnishing the requisite implements to 
extricate him ; and furthermore, tliey say 
that more lives would have been saved had 
such implements been procured, and had not 
too much time been lost in extricating the 
dead. 

Held .-—That the verdict was a nullity, but 
that the City of Quebec, a body corporate by 
statute declaring it to be formed of the 
inhabitants of the City of Quebec, had no 
locus standi before the Court to move that the 
verdict be quashed.— -Ear parte City of Quebec, 
Q. B., Crown side, Boss^, J., Oct 21, 1889. 



Expropriation— Sentence arbitrale—Juridiction 
des arbitres. 
Jugi ;— Les arbitres nomm^s pour estimer 
la valeur d'un terrain expropri^ sous Tacte 
consolide des chemins de fer 1880, lequel est 
d6c?it dans Tavis donn6 au propri^taire par 
la compagnie comme ayant une certaine 
longueur sur soixante-deux pieds de large, 
n'excedent pas leur juridiction en accordant 
une somme dans leur sentence arbitrale pour 
le dit terrain " de m^me que pour trois pieds en 
dehors des ddtures de chaque c6ti de la dite 
ligne perdue pour la cuLlure'' —Maihku & La 
Cie. du cJiemin de fer de Q. M. & C, en appel, 
Dorion, J. C, Tessier, Baby, Church, Bosse, 
JJ., 5 ocL 1888. 
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Bail diferme — PrivUige du looateur ptnxr avaneei 

— BSsUiation paur difaut de rembounemmt 

d'avance9—Art$, 1619, l62Zei 1624 C. C et 

Arts. 873, 887 ei 888 C. P. C. 

JugS :— I. Le locateur d'nn bail & ferme a 

on privily pour le Temboursement des 

avances faitee an locataire en verta d*une 

clause dn bail, et pent Texeroer par vole de 

aaisie-gagerie au meme titre qne oelui qu'il a 

pour le loyer ; 

2. Le locateur peut demander la r^siliation 
du bail, pour defaut de remboursement 
d'avances faitee en vertu d'une clause dubail, 
et oe. par recours & la juridiction sommaire 
du tribunal} oomme pour d^ut de paiement 
du loyer.— 2VMi€r v. Rousseau, en revision, 
Casault, Plamondon, Larue, JJ., 31 oct 1889. 



Dation en paiement — Nandssement^-'Dilivrance 
'-^RevendicatUm, 

Jugi : — L La translation r^elle de la chose 
donn^ en paiement n'est paa requise 
pour rendre la dation en paiement 
obligatoire entre les parties; mais sans 
cette translation, la dation en paie- 
ment n'opdre pas novation, ni extinc- 
tion enti^re de la dette qu'elle doit acquitter, 
et qui ne Test que par cette translation ; 

2. La convention, dans un acte, que le 
paiement sous un an de la dette et des billets 
qui la constatent, et qui restent jusque U 
entre les mains du crdancier, 6quivaudra & 
T^mM des meubles qui y sont dnum^r^s et 
qui y sont dits donnds en paiement, mais qui 
sont laiss^s en la possession du d^biteur qui 
s'oblige de les tenir assur^, jointe aux 
paiements k compte de sa dette accepts par 
le cr^ancier, avant et apr^ Texpiration de 
Tann^, n'est pas> malgr^ les termes em- 
ployes, une dation en paiement, mais une 
promesse de nantissement qui ne fait pas le 
cr^ancier propri^taire et qui ne lui permet 
pas de revendiquer ces meubles. — Dignard v. 
RobitaiOe, C. S., Casault, J., 22 mai 1889. 



absent dans un district oH il est assign^i oe 
fait doit ^tre all^u^ dans la declaration et 
etabli par la preave.— iSitrnqy v. LizoUe^ en 
revision, Casault, Andrews» Lame, JJ., 13 
oct 1889. 



Procidure~-Juridi<itUm — Action contre un a6- 
sent, 
Jugi : — Lorsque la juridiction du tribunal 
depend de la possession de biens par un 



RECENT ENGLISH DECISIONS. 

Skqfping.-^The loss of a cargo of wheat 
shipped on board a vessel and damaged in 
transit, owing to the fact that a portion of 
the hold was tainted with paraffin, held to 
be damage by improper stowage and not 
'improper navigation' within the rules of aaao> 
elation {Canada Shipping Company v. British 
Shipowner^ Mutual Protection Association, 58 
Law J. Bep. Q. B. 462). 

Inconsistent pleading, — Where the defend- 
ant in an action for libel, after admitting 
publication, pleaded that, except as afterwards 
admitted, the words used by him were fair 
comment on a matter of public interest, and, 
to the extent of the facts to be stated after- 
wards, weie true in substance and in £act, 
and proceeded to justify the various state- 
ments in the alleged libel, but admitted that 
he had used words of the plaintifi^ being the 
words complained of, which were not wholly 
justiBed by the fiEu;ts, and could not be 
consid^^ in every respect fair comment^ 
and he paid the sum of forty shillings into 
Court, and said the same was sufficient to 
satisfy the plaintiff's claim : held that, as 
the defendant bad pleaded justification to 
the whole of the libel, and had paid money 
into Court in respect of a portion, such a plea 
was both embarrassing and contrary to the 
provisions of order XXII., rule l, and ought 
to be struck out (Fleming v. Dollar, 58 Law 
J. Rep. Q, B. 548). 

Combination between shipowners, — A com* 
bination between shipowners carrying from 
the same ports, with the object of keeping 
freights witliin their control, effected by 
allowing a rebate to shippers who ship ex- 
clusively on board their ships, by prohibiting 
their agents, on penalty of removal, from 
being directly or indirectly interested in 
ships other than theirs, and by sending to 
ports, where other shipowners are asking for 
cargo, ships sufficient to lower the freights 
below the rate under open competition, 
thereby causing loss to such shipowneni, not 
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being attended by drcnxnBtances of* dishon- 
e8iy, intimidatioD, molestation, or actual 
mafioe, is not actionable as a wrong by 
iDdiTiduate, as a conspiracy, or as in res- 
traint of trade (Mogul Steamship Company 
{Lim,) V. Jf ' Gregory Oow & Co., 58 Law J. 
Rep. Q. B. A^)—(di$9enHenie Esher, M.R). 
BiMi of Exchange.— If in an action on a bill 
oT exchange, fraud or illegality is proved in 
the issue or negotiation of a bill, the holder 
most proTe that value has been given, and 
that it has been given without suspicion of 
the frand (Tatham v. Hatler, 58 Law J. Rep. 
Q.B.432). 

liM.— Where the plain tiffmoved for a new 
trial, and not for judgment on the pleadings 
in an action for libel, based on a pamphlet 
purporting to be the judgment of a judge, 
and intimated an opinion contrary to that of 
the Courts below : held Uiat if a judgment is 
poblished which does not give a complete 
and substantially accurate account of the 
matter adjudicated upon, and the publication 
of it is onaccompanied by a report of the 
evidence, it is not privileged {MacDougaU v. 
i^^K 68 Law J. Bep. Q.B. 537). 



^ WORKMAN'S TOOLS PERSONAL 
LUQGAOR 

At the Brentford County Court, on Friday, 
^ber 18, before His Honor Judge Stonqr, 
^e case of White v. The London and South- 
WeHem Railway Co. was heard. The plain- 
^ffi a carpenter, sued the defendants for 15/ , 
the valne of a box of tools which he had 
delivered to a porter at Basingstoke, stating 
at the same time the nature of its contents. 
Tlie porter labelled the box, and put it into 
the luggage van of the train by which the 
plaintiff travelled thence to Ilounslow, but 
•^n the arrival of the train at HoudsIow the 
^x was not forthcoming. The defendants 
'^ted the claim on the ground that a 
Workman's tools were not * peraonal luggage.* 
His Honor cited the case of Macrow v. The 
^reat Wetkm EaUvxiy Co., 40 Law J. Kep. Qp 
^- 300; L. R. 6 Q. B. Div. 622, where Lord 
Chief Justice Cockbum, in delivering the 
judgment of the Court of Queen's Bench, said : 
*' We hold the true rule to be that, whatever 
j^ passenger takes with him for his personal 



use or convenience, according to the habits 
or wants of tlie particular class to which he 
belongs, either with reference to the imme- 
diate necessities or to the ultimate purpose 
of the journey, must be considered as per- 
sonal luggage. This would include not only 
all articles of apparel, whether for use or 
ornament, leaving the carrier herein to the 
protection of the Carriers Act (to which 
being held to be liable in respect of passen- 
gers' luggage as a carrier of goods he un- 
doubtedly becomes entitled), but also the 
gun-case or the fishing apparatus of t; e 
sportsman, the easel of an artist on a sketch- 
ing tour, or the books of the student and 
other articles of an analogous character, the 
use of which is personal to the traveller, and 
the taking of which has arisen from the fact 
of his journeying ;" and his Honor held that 
the tools of a workman were as much * per- 
sonal lu^'gage' as the easel of an artist or the 
books of a student, and the taking of which 
certainly arises from the fact of his journey 
to or from his work, which was its ultimate 
purpose, and that he was therefore entit ed 
to recover. His Honor was pressed by 
counsel for the defendants with the case of 
Phelps V. The London and North- Western Rail- 
way Co., 34 Law J. Rep. C. P. 249, where it 
was held that deeds of a client carried by an 
attorney to the assizes were not ' personal 
luggage'; but Lis Honor held that the 
present case was distinguishable from that 
case on the ground that the deeds in question 
in the latter were not the property of the 
attorney, and that they probably fell within 
the Carriers Act His Honor also held that 
if the box of tools now in question were not 
* personal luggage,' yet, as the porter took 
charge of it, and labelled and put it into the 
van, the defendants were liable, according to 
the case of Cubitt v. The Jjondon and North- 
western Railway Co., 31 Law J. Rep. C. P. 
271, and entered a verdict for the plaintiff, 
with costs. — Judgment accordingly. 



THE INCORPORATED LAW SOCIETY 
AND COMMISSIONERS FOR OATHS. 

The following statement, prepared by the 
council of the Incorporated Law Society, as 
to what; they consider to be the duties of 
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commiasioneiB to administer oaths, has been 
pablished :-- 

Numeroas and urgent oommuaications 
have been received by the council of the 
Incorporated Law Society from commission- 
ers in London and various parts of the 
country, in which an expression of opinion 
from the council is asked as to what are the 
precise duties of commissioners to administer 
oaths on taking aflSidavits. 

It has been represented by the commis- 
sioners that they find themselves in consid- 
erable difficulty by reason of the reported 
obiter dictum of one of the judges of the 
Supreme Court in a recent case, in which his 
lordship, after observing that the affidavits 
before him were not read over in the com- 
missioner's presence, and that he took no 
means to ascertain whether he knew to what 
the deponents were swearing, said it was the 
duty of a commissioner, before he administers 
an oath, to satisfy himself that the witness 
thoroughly understands to what he is going 
to swear, and that the commissioner should 
not be satisfied by anyone but the witness 
himself. This expression of opinion on the 
part of tho learned judge has taken the pro- 
fession very much by surprise. 

In the view of the council (subject to the 
exception contained in a Rule of Court which 
will be referred to presently), all that a com- 
missioner is required to do is to see that the 
deponent is apparently competent to depose 
to the affidavit, and that he knows he is about 
to be sworn by the commissioner as to the 
truth of the statements it contains, and that 
the exhibits (if any) are the documents re- 
ferred to. 

The council think that the entire respon- 
sibility for the contents of the affidavit rests 
with the deponent and the solicitor who 
prepares it 

It is obvious that it would be impossible 
for the commissioner to determine whether 
the deponent understood every statement 
made in the affidavit, unless he himself had 
read it to the deponent, and had himself 
mastered the facts of the casa 

Such a course would, in the opinion of the 
council, be impracticable, and beyond what 
they consider to be the duties of the commis- 
sioner. 



In all- cases in which oaths are adminis- 
tered by officials of the Court, and official 
persons other than solicitors holding com- 
missions, no such course as that now 
suggested lias ever been adopted. It may be 
stated in general terms that what is required 
of the person administering the oath is to 
ascertain that the deponent is actually in his 
presence, by inquiring whether the signatare 
to the affidavit before him is the name of the 
deponent, and is in his own handwriting; 
and, if the answers are in the affirmative, the 
oatb is administered In the following form 
(Braithwaite's Oaths in the Supreme Court 
of Judicature, 4th edition, 1881, p. 58, Na 6) : 
'* You do swear that the contents of this 
your affidavit, are true. So help you God." 

The only exception of which the council 
are aware to this form of taking the oath is 
that provided by Order XXXVIII, rule 13, 
of the Rules of the Supreme Court, 1883, 
which applies solely to the case of blind or 
illiterate deponents. It appears to the 
council that if it were necessary, asexplained 
by the learned judgO} to see in every case 
that the deponent understood the contents of 
his affidavit, there would be no necessity 
whatever for the rule in question. 

The |)er8ons authorized to administer 
oaths to be used in the Supreme Court are 
thofe who have received commissions since 
the passiiig of the Judicature Act, 1873, and 
such persons as M^ere previously to that date 
entitled to administer oaths. Before the 
year 1853, oaths in London were adminis- 
tered by the judges and by certain officials of 
the Court and other official persons, and in 
the country by masters extraordinary in 
Chancery; and after 1853 also by London 
commissioners, who were then appointed, 
and the form in which the oath was taken 
was the same as that which now obtains. 

PROD UCTIONOF CONFIDENTIAL DOC- 
UMENTS NOT PRIVILEGED. 

At the Brentford County Court, before his 
Honor Judge Stonor, on December 9, judg- 
ment was given in the case of Barclay v. ne 
Atlas Brick Company. His Honor said : This 
is an appeal from an order made by the 
registrar, in an action under the Employers' 
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Liability Act, for the production of a docu- 
ment which is admitted by the affidavit of 
tbe defendants' manager to be in their pos- 
se-sion or power, but which they claim sub- 
staDtially to be privileged as being corres- 
pondence between themselves and their 
'agents,' with reference to, and in view of, 
threatened proceedings of the plaintiff against 
them. The document in question is dated 
September 5, and was produced for the infor- 
matiori of the Court. It is a printed form, 
and is headed as follows : ^ Private iind con- 
fidential Answering these questions does 
not imply that the injured person is making 
or will make a claim. Employers' Liability 
Assurance Corporation (Limited). Prelimin- 
ary particulars of the accident to be fur- 
nished by the agent of the corporation or by 
the employer.' J^oii follows a series of 
questions tabularly arranged as to * tbe 
employer,' 'the person injured,' and Hhe 
accident' in question, to which answers have 
been giyen in writing. The document was 
not signed, but was admitted to have been 
fnmished to the assurance corporation by 
the defendant company or by their authority 
from information supplied by them. There 
^ of course, no doubt that the plaintiff is 
entitled to the production of this document if 
It be not privileged ; but the defendant com- 
pany contend that it is privileged because 
tbe assurance oor{x>ration to whom it has 
been famished were their 'agents,' and it 
was so furnished to them in contemplation 
of litigation. I think that this contention is 
erroneous, and that the registrar's order was 
quite right The only relation which appears 
to have existed between the defendant and 
the assurance corporation arose from a policy 
of assurance, which is not pro<luced, but 
which common knowledge tells us was in the 
nature of an indemnity given by the latter to 
tbe former against pecuniary liability in 
respect of accidents to the workmen in their 
employment Probably the defendant com- 
pany was bound by this contract to furnish 
to tbe assurance corporation early intelli- 
gence of the particulars of any accident in 
respect of which they might claim to be 
indemnified. At all events it was proper for 
Ibem to do so; and, accordingly, within a 
^eekofthe accident in question, they fur- 



nished to the corporation the information 
contained in this document Besides the 
contract of indemnity contained in the policy 
of assurance, there is no evidence of any 
relation between the defendant company and 
the assurance corporation whatsoever, and 
consequently no evidence of any agenpy, and, 
least of all, of that legal professional agency, 
or rather relation, which, for the present pur- 
pose, is the only ground of privilege recog- 
nized by either the Courts of law or equity 
since the Judicature Act, 1873 (see the case 
of Andersan v. The British Bank of Ckdumbia, 
and particularly the judgment of the Master 
of the Rolls, Sir George Jessel, 45 Law J. 
Rep. Chanc. 449 ; L. R 2 Chanc Div. 644). 
This appeal will therefore be dismissed, with 
costs ; and, according to the undertaking of 
counsel, the document in question will be 
produced forthwith, as the trial is to come on 
next Friday at Brentford. 



LORD MORRIS. 

The Right Hon. Sir Michael Morris, who 
has l)een appointed Lord of Appeal in Ordin- 
ary in place of Lord Fitzgerald, deceased, 
and is, by virtue of his office, entitled during 
his life to rank as a baron, under the style of 
Lord Morris, of Spiddal, county Galway, is 
the eldest son of the late Mr. Martin Morris, 
J.P., of Spiddal, and was born in November, 
1827. He was educated at Erasmus Smith's 
School, Galway, and at Trinity College, 
Dublin, where he graduated B.A., and was 
was senior moderator and gold medallist in 
1847. He was called to the Irish bar at the 
King's Inns, Dublin, in 1849, and obtained a 
silk gown in 1863. He was high sheriff of 
Galway in 1850, and recorder of Galway from 
1857 to 1865, Solicitor-General for Ireland 
from July to October in 1866, and Attorney- 
General from that date to March, 1867. From 
1865 to 1867 he represented the county of 
Galway in Parliament, and introduced the 
Attorneys and Solicitors Act, 1866, Ireland, 
assimilating the law regulating them to the 
English law. He vacated his seat in the 
House of Commons on being appointed 
Justice of the Common Pleas in Ireland, and 
was promoted to the chief justiceship of the 
the Queen's Bench in 1887. He is a magis- 
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irate for Uie counties of Gavan and Galway. 
He is also a Commissioner of National Edu- 
cation in Ireland, and a senator of the Royal 
University of Ireland. Lord Morris married, 
in 1860, Anna, daughter of the late Hon. 
Henry George Hughes, a Baron of the 
Exchequer in Ireland, by whom he has a 
family. Lord Morris is the sixth lord of 
appeal who has been created, the previous 
creations being those of filackburn, Gordon, 
Watson, Fitzgerald and Macnaghton. — Law 
Journal (London). 



QUEEN'S COUNSEL. 

The following appointments appear in the 
Canada Oazette, Jan. 11 :— 

Quebec: — George MacXenzie Clark, Mont- 
real. Lawrence G. Macdonald, St John's. 
John Dunlop, Montreal. Tancr5de de Cha- 
milly deLorimier, Montreal. FrauQois-Xavier 
Mathieu, Terrebonne. Athanase Branchaud, 
Montreal. J. Norbert Pouliot, Rimouski. 
Am^^ L. Wilfred Grenier, Montreal. 
Joseph O. Joseph, Montreal. Norman W. 
Trenholme, Montreal. Christopher Ben field 
Carter, Montreal. Fr6d6ric L. B^ique, Mont- 
real P. J. Coyle, Montreal Henry C. 
Saint-Pierre) Montreal. Pierre Narcisse Mar- 
tel, Three-Rivers. H. Adjutor Turcotte, 
Quebec. Horace Archambault, Montreal 
Louis Napoleon Asselin, Rimouski. Albert 
Bender, Montmagny. Michael T. Hackett» 
Stanstead. Duncan McCormick, Montreal 
A. 0. T. Beauchemin, St Hyadnthe, Panet 
Angers, Quebec. James N. Greenshields, 
Montreal Gustavus G. Stuart, Quebec. 
Simeon Beaudin, Montreal Joseph Edouard 
Faribault, L'Assomption. Michael J. F. 
Quinn, Montreal William Bruno Nantel, 
Terrebonne. Robert D. McGibbon, Montreal 
L^andre J. Ethier, Montreal 

NoHh'lVest Territories :—Wi\U&m White, 
Moosomin. 



Nftpoldon BourKeois, of firm of N. Boargeois A Co.. 
Montreal, Jan. 3. 

C^lioa Hubert, boot and shoe dealer, doing busineM 
andor the name of J. B. L. Rolland, Montreal, Jan. 3. 

Oagnon Fr^re «& Ck>., Quebeo, Jan. 2. 

Murdock Alox. Graham, doing business ua Graham 
A Co.. Montreal. Dec. 27. 

John Henry Hodges, dry goods merchant, Montreal, 
Jan. 4* 

N. A. Mansfield, distriotof Bedford. Deo. 27. 

Joseph Ovila Massicotte, grocer, Montreal, Jan. 7. 

Robert Neill, district of Bedford. Dec 10. 

William Stanley, bookseller, Qaebeo, Jan. 7. 

Miohel Tessier. boot and shoe dealer, Qaebec, Jan. 
7. 

Curaton Appointed, 

Re J. B. Allard.— €. Desmartean, Montreal, cantor, 
Dec. 27. 

Re Joseph Beaudoin^-G. Desmarteau, Montreal, 
curator, Jan. 3. 

Re F. BeroovitE.— John Fulton. Montreal, ourator. 
Jan. 9. 

Re L. N. Boisolair.— J. Boaudry, Three Rivers, cura* 
tor, Deo. 80. * 

Re Didaoe Boivin. contraetor.-*A. M. Arehambaalt« 
parish of St. Antoine, ourator, Dec 30. 

Re J- Smile Caron^ dry goods, Qaebec— H. A. 
Bedsrd, Quebeo, curator, Jan. 8. 

i2«0n^ime Cartier. jr.— Bilodeau Ic Renaud, Mon- 
treal, joint curator, Jan. ft. 

Re Murdoch Alexander Graham (Graham A Ck>.), 
Montreal.— Dawson Kerr, Montreal, ourator, Jan . 4. 

/^Nelson A* Mansfield.— J. Mackinnon, Cowaiu- 
▼ille, ourator, Dec 31. 

Re Napoleon MoReady,St Romnald.— H. A. Bedard, 
Quebec, >curator, Jan. 8. 

Re James Millar.— Millier & Griffith, Sherbrooke, 
joint ourator, Jan. 8. 
I Dividends. 

{ Re Z. S. Aubut, Montreal —First and final diridend, 

payable Jan. 29, W. A. Caldwell, Montrtal, curator. 
• Rf. P. G. Brassard, Three Rivers.— Dividend, payable 
Jan. 31, Kent & Turcotte, Montreal, joint curator. 

Re Olivier Demers, SL Simon.— First and final 
dividend,payable/an- 27, J. 0. Dion, St. Uyacinthe, 
curator. 

Re Th^phile D^sy, St. Tite.— First and final divi- 
dend, payable Jan. 27. H. A. Bedard, Quebeo, curator. 

Re Guenette & Co.. St. Dotninicj^ue.— First and final 
dividend, payable Jan. 27, J. 0. Dion, St. Hyaointhe, 
curator. 

Re J. A. Josephson. Montreal.— Dividend, payable 
Jan. 81. Kent & Turcotte, Montreal, joint curator. 

Re N. Lemire, St. Z^Dhirin.— Dividendy payable Jan. 
31, Kent A Turcotte, M'mtroal, joint ourator. 

Re L. Vigeant, St. John's. — Dividend, payable Jan. 
31, Kent A Turoutte, Montreal, joint ourator. 



GENERAL NOTES. 



INSOLVENT NOTICKS, ETC. 
Quebec Offietal Gazette, Jan, 11. 
Judicial Abemdonments, 
Hyman Bercovitoh, clothier, Montreal, Jan. 7. 
Frank BeroovitS) cap manufacturer, Montreal, Dec. 
31. 

Thdophile Joseph Bourdon, grocer, St. Henri, Dec. 
80. 



Kknt's Commentabiks.- The copyright of Kent's 
Commentaries has expired. The Law Librarian^ an 
American quarterly journal, observes that the work is 
now legitimate plunder for ihe pirates. A new edition 
is announced by Little, Brown a Co., at a reduction of 
eight dollars in price. In the last edition, reference is 
made to 5,000 additional du^es. The Americans bav 
that cashes must be cited fur every prop(^ition. English 
practitioners are inclined to avoid citing cases. The 
ovenrrowth of capes is one of the mo8t deplorable 
incidents of modem jurisprudence.— Xntc Time» 
(London). • 
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In a work recently published in the United 
States, entitled "Leading Cases on Real 
Property," the editors refer to twenty-four 
thousand cases. If the cases on one branch 
of the law have assumed such enormous 
proportions, it is not to be wondered at that 
the lawyers of that country sigh for some 
allemtion of the burden, or that those 
who look to codification as the panacea 
should be eager for a code. 

The complaint of proAiseness in con- 
ferring the distinction of Q.C. is not a new 
one. The evil seems to have commenced 
twenty-three years ago, when a great number 
of appointments were made, twenty-four 
being in this province. At that time some 
of the older members of the profession seri- 
oosly contemplated throwing up the appoint- 
ment. We find, on looking back, that we 
lefisrred to this incident in another place (3 
LC. Law Journal, pb 1) as follows :—" The 
creation in one day of two dozen Queen's 
Ooonsel, in the province of Quebec alone, has 
natoraUy excited much criticism. Some 
received the announcement with violent in- 
dignation, others with contemptuous indif- 
ference; but no one, as far as we have 
observed, has had a word to say in justifica- 
tion or apology. The precise amount of 
honour attaching to the letters " Q.C." was 
previously somewhat vague and uncertain. 
We knew that the title was frequently con- 
I fened as a reward for electioneering services ; 
that it was not uncommonly bestowed on 
partisans of slight professional repute, white 
it was withheld from men of sterling worth 
who meddled not in ' the muddy pool of poli- 
ties'; but it was still held in some estimation, 
and the silk gown was not without dignity. 
Now, however, all ambiguity on the subject 
has been removed. That which in England 
is the victor's palm, the prize of a good fight, 
the reward of a successful career, has here 
been oonibned, in some instances upon gen- 
tlemen who have long ceased to practice 
their piolaBsion, and in others upon political 



adherents of dubious antecedents. The rank 
of Q.G. has fallen to somewhat the same 
level as that of J.P., or some of the other 
titles which have been lavishly bestowed, 
and if there were not another appointment 
for the next twenty years, the prostrate 
dignity would hardly recover from the 
shock." It is matter of history that the 
subsequent career of some of the two dozen 
referred to was not particularly brilliant, 
either morally or intellectually. We hope 
that the present appointments may be more 
fortunate. 

Tliey do not appear to be well pleased in 
Ontario at the recent deluge of appointments. 
The Canada Law Journal says " the list has 
caused surprise to the public and laughter 
among the profession. . . .The appointment is 
now known either as. an easy way of paying 
a compliment to a lawyer for whom there is 
no substantial soUuivm at the time available; 
or as an inexpensive mode of pleasing one 
who is a political supporter by the appoint- 
ment of some local ally of his in the legal 
fraternity." The Canadian Law Time8,whoBe 
editor is among the newly-appointed (and 
the appointment is, we are confident, well- 
merited), says : *< No one can look at the lists 
of appointments made by the Dominion 
Grovernment in Ontario without being struck 
by the fact that the selection, in very many 
cases, has been due to political friendship, 
rather than distinction at the bar; and the 
same remark applies with equal force 
to the appointments made by the Provincial 
Government The cause is imquestionably 
pohtical rivalry. If one party is unduly 
favored in making the appointments, the 
other naturally answers the challenge by 
heaping the honours on its own adherents — 
a sprinkling of the opposite party being in 
each case included in the favours, to show 
the fairness of the selection." 



The immunity of the bar during the epi- 
demic of small pox was matter of remark. 
The members of the profession have not been 
80 fortunate in resisting the influenza. Ex- 
emption from its assaults has been the excep- 
tion rather than the rule, and several leading 
counsel as well as judges have been serious- 
ly ilL 
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COURT OF QUEEN'S BENCH^MONT- 
REAL* 

Incorporated City — CS.C. eh. 86, «. 3 — 
Damages reeulHngfram neglect to maintain 
road — Limitation of three months need not 
hepUaded, 
Held.'^l. Section 3 of a&C.,ch.85,(R.S.Q. 
4616, 2 3) applies to the City of Sherbrooke ; 
and no action of damages thereunder can be 
maintained unless brought within three 
months after the same have been sustained. 
2. The Court is obliged to apply the 
prescription though not pleaded by the 
defendant — Corporation of the City of Sher- 
brooke ds Dufort, DorioQ, Gb. J., Tessier, 
Cross, Church, Bo8s6, JJ. (Tessier, J. diss.). 
Not. 20, 1889. 

Fraud—Sale of insolvent eUate by assignee^ 
Collusion between persons who had tendered 
— Remedy of creditors— Distribution of 
amount recovered as damages. 
Hdd >-l. Where a person who had tend- 
ered for the purchase of an insolvent estate, 
and who had put in two bids, and acting in 
collusion with the insolvent, bought off a 
higher bidder in order that his own lowest 
tender might be accepted; that this artifice 
was a fraud upon the creditors of the 
estate, andthey, or any one of them, might 
recover from such bidder the amount of 
damage caused thereby to the estate. 

2. That two or more independent firms, 
creditors of the insolvent, may unite in such 
action, and claim one money condemnation. 

3. But the amount recovered in such 
action is an asset of the estate, and must be 
distributed as such, and cannot be wholly 
paid to the creditors who instituted the 
suit — Jacobs ds Ransom, Dorion, ch. J., 
Tessier, Cross, Church, Boss^, JJ., Feb. 26, 
1889. 



SUPERIOR COURT— MONTREAL.* 
Declinatory Exc^tion^Completion of cause of 
action in contract for saie— Contract by 
telegram and delivery, 

Hdd .-—That where a merchant domiciled 
at S., asks by tel^^am from a merchant 

* To appear in Montreal Iaw Reports, 5 Q.B. 

* To appear in Montreal Law Beporto, 5 8.0. 



domiciled at M., for a quotation of certain 
goods to be delivered at 8., to which the 
merchant at M. telegraphs in reply offering 
certain quantities at certain prices, and the 
merchant at 8. thereupon responds accepting 
the prices but changing the quantities, upon 
which the merchant at M. ships in accord- 
ance with the last telegram, no complete 
right of action arises in the District of M., 
and an action brought in such District is 
dismissed. — McFee v. Qendron, Fsgnuelo, J., 
Oct 9, 1889. 

Certiorari — Judgment of inferior jurisdiction — 
Arts. 1220, 1221, CCP.—Mens rea. 
Hdd : — ^Where a magistrate <Usm]fl0ed a 
charge of selling intoxicating liquor to 
minors, on the ground that the complainant 
had not proved that the defendant knew the 
persons to be minors ; that this was not a 
case for the issue d a writ of certiorari under 
J 1 or 3 of Art 1221, CLCP., there being 
neither want or excess of jurisdiction, nor 
any gross irregularity in the proceedings. — 
ExparU Hamilton, Tait, J., Feb. 27, 1889- 



CIBCUtr OOUBT. 

MoMTBBALy Sept 30, 1889. 
Coram Paomtblo, J. 

BOZLBAU V. La CoBFORAnoN DE LA PaBOIBSB 
DB Stb. GXNBVliVB. 

Municipal law— Revision of valuation roll— 

Farmer^ sons — Appeal to Circuit 

Court— Petition. 

Hbld :— 1. Inasmuch as, under R. S. Q. 177, as 
amended by b2 Viet. (Q.). ch. 4^ the list of ^ 
parliamentary electors must beprqtared each 
year ** according to the valuation roll then 
in force in the municipality,^ every par- 
liamentary elector has aninterest to ask that 
the names of persons who are electors be 
added to the valuation roll; and such de- 
mand may be made, not merdywhen the 
triennial roll is prepared, but also in each of 
the other two years when the roll is revised 
and corrected. 

2. The Act 52 Vict. (Q.), eh. 4, having «r. 
tended the right of suffrage to farmert^ 
sons, and sons of owners of real property, the 
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petUUmer wa$ entiUed to ask that the names 
(^ mcft perfone he placed en the valuaticn 
roll from which the Het of deetore is pre- 
pared* 

3. Under R. & H 6218, amending Art 1061, 
JT.C., an appeal lie$ to the Oircuil Covft 
from the rejection by alooal municipal council 
of ike petitwn of an elector, that namee 
of penong entitled to vote be placed on th^ 
taluaiion roHL 

i. In the premni oaee the petition tooa, in fact^ 
made in writing, a list of names, tigned by 
the petitioner, having been produced by him 
before the Council, 

SembUj thai an appeal lies under ArU 1061, 
Jf.(Z, xn the case of the revision of the 
triennial roll under Art 79& M,C.,whenever 
the demand has been made in a sufficiently 
dtfiMJte form to leave no doubt as to the 
names of the persons sought to be placed on 
the Hst, and there exists some indicaHon 
thereof in writing. 

Paonublo, J. : — 

n s'agit d'on appel, sons Facte manicipal, 
contre le refna da oonseil municipal de la 
pftioiase de Ste.-6enevidye, d'entendre la 
demande faite par I'appelant, le 26 juillet 
dernier, d'inacrire certains noma de file de 
caltxTatean et de propri^taires anr le r61e 
d'^Taloatioo. La reqodte oondnt A ce qu' 
ordre soit donn^ H la corporation intim^e, et 
4 868 offiders, d'inscrire snr le r61e d'^valua- 
tion les noma dee dita file de propri^taires et 
de cnltiYatears. La corporation a plaids 
en droit: 

la Que le reqnerant n'a ancon int^t A 
£uie entier au r6]e d'^valnation les noms des 
dits fill de coltivateors et de propri^taires ; 
aUendn que, par Tart 746 a, CM., le r61e 
est corrig6 chaque ann^ poor lea fins locales 
Beolement^t que les dits file de cnltivateaiB et 
de propri^tairea ne penyent dtre taz6B et ne 
peoTent voter anz Elections monicipalea. 

La r^ponse eat que lea liatea ^lectorales 
parlementaiiea doivent ^tre faites d'aprte 
le r61e d'^valoation, suivant Particle 177 des 
Statats Befbndus de Quebec, tel qn'amend^ 
par le statat de 1889, 62 Vict, ch. 4. 

Par la section 4, le secr6taize>tr6sorier de 
chaque monidpalit^ doit pi6pazer la llste 



alpbaMtique des ^lectenrs parlementaires, 
cbaqne annde, du premier an quinze da mois 
de mars. Cette liste doit comprendre les 
noms de tontes les personnes qoi doiyent 
6tre portto aa r61e d'^valaation alors en 
force dans la manicipalit^) paraissant 6tre 
^lecteaiB, soit comme propri^taires oa occa- 
pants, ou en verta de I'article 173 tel qu' 
amende par la section 3 Ma mdme statat, 
c'estpardire, entr'aatrea lea institatears, fils 
de caltivateara oa de propri6tairea. Toat 
61ectear est int^ress^ ft faire ajoater aa r61e 
d'^valaation les noms des personnes qai sont 
61ectears, d'apr^ la loi en force ; aassi, apr^ 
discassion, ce moyen a ^t6 abandonn^ par 
Pintim^e. lyailleais les mots ** poar les fins 
locales sealement" ont ^t^ retrancb^s par le 
Statat 52 Vict, cb. 54, sect 15, qai amende an 
grand nombre d*articles da Code Manic! paL 
Je poarrais ajoater que ces mots faisaient 
opposition aax ** fins de comt^" poar lea taxes 
que le conseil de comt6 peat impoaer sar les 
difilgrentes paroisses da comt^. 

2o. La corporation plaide qa'il n'est paa 
all^6 qae la plainte ait M faite par toit 
J'ai r^ery6 ce moyen poar 6treexamin6 avec 
le me rite de TappeL 

So. La corporation pretend qoe les noms 
des fils de cnltiyatears et de propri^taires ne 
doivent dtre entrte qae sar le r61e triennali 
et qae le conseil manicipal n'a pas le droit 
d'ajoater ces noms, lorsqae le r61e est seale- 
ment corrig^ cbacane des deax autrea 
ann^ea ; c'eat poar cette raiaon qae le conseil 
manidpal a refaa^ d'entendre la demande de 
I'appelant Cette raiaon me paraft mal 
fondle. La loi de 1889, 52 Vict, cbap. 4, 
6tend le droit de aaffrage aax fila de caltivar 
^eara et de propri^tairea (aec 3, amendant 
Particle 173 deaatatatB refondas de Quebec). 
La section 4 amendant Particle 177 des statats 
refondas de Qa^bec, oblige le secretaire- 
tr^sorier de la municipalite A faire, cbaqne 
ann6e, ane liste alpbab^tiqne de toutes les 
personnes qai, d'aprds le r61e d'evalaation, 
ont droit d'etre ^lectenrs, soit comme occu- 
pants oo propri^taires, oa en verta de Partide 
173 amende. Uarticle 7 amende Partide 718 
da code manidpal, et declare qae le r61e 
d'^valaation doit comprendre les noms des 
fils de cnltiyatears et de propri^taires avec 
ploaieara aatiea qai aont ^amer6s« 
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Ce serait contredire rintention da l^slar 
teur que de ne pas inclare snr lee listee 
^lectorales les noma de tontea les peraonnea 
ft qui la l^gislataire a accord^ le droit de 
vote. 

Paisque les personnes seulea dont les 
noms Bont aar lea listes ^lectorales peuvent 
voter, et que la liste ^lectorale est fiaite chaqne 
ann6e d'apr^ le r61e d'^valuation, il est 
Evident que ces personnes ont le droit d'etre 
mises 8.ar le r61e d'^valuation chaque ann^ 

Beate la question de savoir a'il y a appel 
seulement lorsqu'nne plainte a ^td faite par 
^rit. 

L'appel est accord^ par Tarticle 1061 du 
Code Municipal, tel qu'amend^ par les 
Statuts Befoudus de Quebec, article 6218 : 

''5o. De tout refus ou negligence parun 
" conseil local, de prendre en consideration 
''une plainte ^crite produite en vertu de 
*' Particle 736, ou pour obtenir la revision ou 
'' Tamendment du r61e d'evaluation en con- 
" formite des articles 746 et 746a." 

Uintimee pretend que oe paragraphe 
n'accorde Tappel que lorsqu'il a ete produit 
une plainte ^crite, en vertu de Tarticle 735 ou 
(vne plainte icrite) pour obtenir la revision et 
Famendement du r61e d'^valuatlon en con* 
formite des articles 746 et 746a. 

L'appelant, au contraire, pretend qu*il y a 
appel, lorsque le conseil a refuse de prendre 
en consideration une plainte ecrite produite 
en vertu de Particle 735, et {aum, qu*U y a 
appd) pour obtenir la revision et Tamende- 
ment du r61e d'evaluation, en conformite des 
articles 746 et 746a. 

Pour resoudre la difficulte qui provient de 
Tambiguite de la phraseologie il convient de 
dire que Particle 735 CM. se rapporte & 
Pexamen du r61e d'e valuation qui se fait tons 
les trois ans, et les articles 746 et 746a con- 
oement la correction annuelle du r61e 
d'evaluation. L'article 735 porte que la de- 
mande de revision du r61e triennal doit etre 
faite par ecrit le ou avant le jour fixe pour 
Pexamen du r61e, ou en articulant verbale- 
ment la plainte devant le conseil, lors de cet 
examen. 

Article 736. Le conseil donne un avis du jour 
otL 11 procddera ft Pexamen. 

Article 737. Le conseil doit prendre oon- 
naissance des plaintes ecrites ou articuiees 



verbalement devant lui et entendve toates 
les parties interessees et leurs temoins. 

L'article 746 qui se rapporte ft la revision 
annuelle du r61e, porte que le conseil doit 
d'abord entrer lee noms des nouveaux pro- 
prietaires ou occupants qui ontremplace oemx 
qui etaient portes precedemment sur le r61e« 
L'article 746a porte que le conseil local doit, 
cbaque annee qu'11 n'est pas fait un nouveau 
r61e d'evaluation, reviser et amender le r61e 
d'e valuation en vigueur, et en se 'conformant 
aux formalites prescrites par les articles 736» 
737 et 738. 

Or Particle 737 parle de plaintes ecrites. ou 
verbales ; Particle 738 se rapporte au mode de 
faire les cbangements eur le r61e. L'artlcle 
746a ajoute que les amendements ainsi faits 
au r61e d 'evaluation, entrent immediatement 
en vigueur, sujets neanmoins ft Pappel ft la 
Cour de Circuit. 

II y a done appel ft la Ck>ur de Circuit de 
tous les amendements faits au r61e d'evaloa- 
tion en vertu des articles 746 et 746a. Or 
ces amendements peuvent se faire sur de- 
mande ecrite ou verbale ; dans les deux cas 
il y a appel ft la Cour de Circuit 

II me semble done que Pappel exiate, 
meme si la demande n'avait pas ete faite par 
ecrit, lorsqu'il s'agit de la Tevision annuelle 
du r61e d'evaluation. L'article 1061 du Code 
municipal est complete et explique par la fin 
de Particle 746a. 

Je me demande pourquoi Pappel est aooor- 
de lorsqu'une plainte ecrite est faite en vertu 
de Particle 735 pour le r61e triennal, et pour- 
quoi il serait refuse lorsque la plainte est 
faite verbalement, lorsque ces deux modes 
flont ad mis par la loi. Je ne vois pas d'autre 
raison que Pincertitude qui pourrait exiater 
sur une demande verbale. 

J'en conclus que chaque fois que la de^ 
mande est faite d'une manidre assez precise 
pour qu'il n'y ait point de doute sur les noma 
des personnes que Pon a voulu faire inacrire 
ou rayer, Pappel doit exister, pourvu qu'il en 
reste quelque trace par ecrit Suivant moi, 
Pintention de la loi serait accomplie et lea 
fins de la justice obtenues, si le proc^-verbal- 
de la seance, par exemple, contenait men- 
tion de la demande faite et les noms que Pon 
a voulu faire ajouter ou retrancher. J*en 
dirais encore autant de tout ecrit sur leqael 
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068 noma amaient ^t6 mis et Ins A la s^noe. 

Uaia 11 n'eat pas n^oessaire pour moi de 
dire en quelle forme la demande par ^rit 
doit (tie faite poor qn'il j ait ai^l dans le 
aa de Tarticle 736, poisqa'il ne s'agit pas ici 
dn r61e triemial, mais de la revision annaelle 
da r61e en yertu de Tarticle 746a. Jesais 
d'avis qn'en verta de ce dernier article 11 y a 
appeVqoe la demande soit par 6crit on qn'el- 
le soit verbale, et non aeulement si le r61e a 
6t6 amende, mais aossi si I'on a refuse de 
I'amender d'aprds les articles 1061 et 764a 
combing 

De fait, Tappelant qui est notaire, avait A 
la main un papier qu'il a lu au Conseil et qui 
ooDtenait lee noms qu'il voulait fairs ajouter 
4 la lista II a produit devant moi une re- 
quite en forme, sur un blanc imprim6, oon- 
tenant les noms qu'il voulait fairs ins^r, 
avec leurs qualit^s, les noms de leurs pdres, 
la designation des immeublee appartenant A 
oeox-d, la valeur rtelle et la valeur annuelle 
de ces immeublee. Ce document est sign6 
par I'appelant L'un des t^moins dit qu'il a 
Ttt ce document avant la stance du Conseil 
dans les mains de I'appelantet aussi lorsqu'il 
a fait sa demande au Conseil. Plusieuis au- 
tres ttooins ont d^lar^ que I'appelant avait 
on document en main qu'il a lu au Conseil 

Je ids port^ ft croire que de fait I'appelant 
avait ce document dans la main ; s'il n*a pas 
^te laissi entre les mains du secretaire, c'est 
que le Conseil a refuse d'en prendre connaia- 
sanoe en disant que les noma des nouveaux 
^lecteurs ne pouvaient 6tre mis sur le r61e 
qoe lorsqu'il serait fait un nouveau r61e 
triennaL 

Pour ces nusons je maintains que Tappel 
est bien port^ et j'ordonne Tinsertion au r61e 
dei noms de Joseph et Pierre Payment, fils 
majenrs de Toussaint Payment, propri^taiie, 
demeurant avec lui, eta, etc. 

II a ^ mentionn6 que sur un appel A la 
CoGT de Circuit il ne doit pas 6tre entendu 
de nouveaux t^moins, ft moins, dit Tartide 
1071, que I'appel ne soit d'une d^ision dn 
Gooaeil de comt6 on d'un bureau de d^l^gu^B 
ii^geant en premiere instance. 

Cot article n'est pas applicable ft I'esp^: 
il a M fait lorsqne le droit d'appel n'existait 
<IQ« dee jugements rendus par les juges de 
f^ BUT des poofsnites intents en vertu da 



Code municipal, et des d^dmooa donnta 
par un Conseil de oomt^ rslativemeBt ft mi pio- 
ods-verbal on ft ua aete de. stpavtitioii^ lon»» 
que le Conaeil si^geait aatusmei^ qn'en ap> 
pel (Voir le Code Municipal de IS72» art 
1061). 

L'appel a Mdepuis accord^ dans des oas 
oii il serait nugatoire ft moina qn'oa ne pei^ 
mette la pieuve des griefs dont on se plaint 

En aocordant le droit d'appel oontie le 
refiis du Conseil de prendre oonnaissanoe 
d'une plainte, laCoor ne pentcorriger I'er* 
rear et I'injustice du Conseil monieipal qu'en 
admettant la preuve que les noms dont on 
demande Tinsertion on le r^et cmt droit on 
non d'etre sur la lists 41sctorale et le r61e d'^ 
valuation ; il fant dono que laCoar de^Cirouit 
puisse fairs la preuve qui aoxwt M faite de- 
vant le Conseil, si celui«oi avait voola enten^ 
dre la plainte. 

Voici le jugement : 

" La Crmr ayant entendu les parties par 
leurs procureorsi tant sur la riponm en droit 
qu'au merits du present appel, exaBiin^ la. 
procedure* etc ; 

" Considdrant que I'appelant avait on int^ 
rdt suffisant, oomme ^lecteoi et oontribuable, 
de demander Tinsertion au r61e d'^valjoatioiL 
des personnes qui, d'aprds la loi, sont dii« 
ment qualifi^es ft 6tre ^lecteurs parlement- 
aires; 

" Considdrant qu'ft la s^vioe dn Conseil 
municipal de la paroisse de Sainte-Genevidve 
tenue le 26 juillet dernier (1889) dans le bat 
de reviser et amender le r6le d'4valuationde 
la dite paroisse, conform^ment auz articles 
746 et 746a du (}ode Municipal, Tappelant a 
demaud^ qae les noms de Joseph et Pierre 
Payment, fils majeure de Toussaint Payment, 
celui de Ovila L^ault, fils majeur de Ald6ric 
Legault, celui d'Emery Cardinal, fils majeur 
d'Etienne Cardinal, oeux de Camille, Albert 
et Etienne Bmnet, fils majeun de Fran9ois- 
Xavier Brunet» demearant toos eireo lenrs 
pdres, les dits ToussaiAt Payment Ald^ric 
Legault» Etienne Cardinal et FEan(K>i0*^i^ 
vier Bmnet 6tant cultivateurs et pro|»i6tai- 
res d'immeubles portte aa r6]e d'^valaaiion 
pour un montant saffisant poiv <|aalifief 
leurs dits enfants ; et que le Conseil munici- 
pal a alors refuad d'entendss la dIte de* 
mande; 
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'' Consid^rant que I'appelant 6tait bien 
fond6 & demander que sa plainte fdt prise en 
oonsid^ratioiii vu que le droit de suffrage a 
6t6 ^tendu aux personnes ci-dessns mention- 
n^s par I'Acte de Quebec, 62 Yict, chap. 4, 
sect 8, que les listes ^lectorales pour les Elec- 
tions parlementaires de la province de Que- 
bec doivent 6tre faites chaque ann^i du pre- 
mier au quinze marsi d'aprte le r61e d'Eva- 
luation (sec 4), et que le dit r61e d'Evaluatlon 
doit comprendre les noms des fils de pro- 
pri^taires et cultivateurs qui ont droit de 
vote en vertu de la sec. 3 du mdme Statut 
(sec. 7); 

'' Attendu qu'il a EtE prouvE devant moi 
que les dites personnes sont dClment quali- 
fi^ & 6tre Electeurs parlementaires pour la 
province de Quebec, comme fils de cultiva- 
teurs et de propri^taires ; 

*• Vu les articles 737 et 746a, et 1061 du 
<3ode municipal, ordonne & la Corporation 
intim^y ft son Conseil et 4 ses officiers, et 
nomm^ment au secr6taire-tr6sorier du Con- 
seil de la dite paroisse de porter, sous huit 
jours de la signification du present jugement, 
sur le r61e d'Evaluation susdit, les personnes 
suivantes, fils de' cultivateurs et de proprie- 
taires de la dite municipality de la paroisse 
de Ste-Genevidve, dClment port^ au r61e 
d'Evaluation actuellement en force, les dits 
fils de propri6taires et de cultivateurs dd- 
ment qualifi^ comme Electeurs parlemen- 
taires pour la dite province, savoir : Joseph 
et Pierre Payment, fils majeurs de Toussaint 
Payment, Ovila Legault, fils majeur de Ald^- 
ric Legault, Camille Brunet, Albert Brunet 
et Etienne Brunet, fils majeurs de Frangois- 
Xavier Brunet ; le tout avec d^pens, etc." 

F, D. Monk, for appellant. 

Privott ds BasUen, for respondents. 



A KAFIR LAWSUIT, 

A Kafir in the witness-box is often a 
surprise to those who know little or nothing 
of the traditions of the Kafir race. The 
ease with wliich the ordinary native parries 
the most dexterous cross-examination, the 
skill with which he extricates himself from 
the consequences of an unfortunate answer, 
and, above all, the ready and staggering 
plausibility of his explanations, have often 



struck those who come in contact with him 
in the law Courts. He is far superior, as a 
rule, to the ordinary European in the 
witness-box. Keian witted and ready, he 
is yet too cautious ever to answer a qaestibn 
the drift of which he does not clearly foresee, 
and which, when he understands, he at once 
proceeds, if necessary, to forestall by his 
reply. As a result, the truth of his evidence 
can only be sifted by a very careful proceed- 
ing on the part of the cross-examiner, and 
by keeping him in the dark as much as 
possible as to the bearing of his answers 
upon the subject-matter of the suit Whether 
this dialectic skill is innate in the Kafir, or 
whether it is the result of long cultivation, it 
is difficult to say ; but, as some proof of the 
former, we subjoin a very interesting ex- 
tract from a book now unhappily becoming 
rare— viz : Colonel Maclean's * Handbook of 
Kafir Laws and Customs, compiled from 
Notes by Mr. Brownlee, Rev. Dugmore, and 
Mr. Ayliff,' which will, we venture to think, 
throw a great deal of light upon the present 
abilities of the descendants of those whose 
judicial customs fifty years ago are so 
graphically described in the following words : 
* When a Kafir has ascertained that he has 
sufiicient grounds to enter on an action 
against another, his first step is to proceed, 
with a party of his friends or adherents, 
armed, to the residence of the person against 
whom his action lies. On their arrival they 
sit down together in some conspicuous posi- 
tion, and await quietly the result of their 
presence. As a law party is readily known 
by the aspect and deportment of its con- 
stituents, its appearance at any kraal is the 
signal for the mustering of all the adult male 
residents that are forthcoming. These ac- 
cordingly assemble and also sit down to- 
gether within conversing distance of their 
generally unwelcome visitors. The two 
parties, perhaps, survey each other in silence 
for some time. ** Tell us the news," at length 
exclaims one of the adherents of the defend- 
ant, should their patience fail first Another 
pause sometimes ensues, during which the 
party of the plaintiff' discuss in an under- 
tone which of their party shall be " opening 
counsel." This decided, the learned gentle- 
man commences a minute statement of the 
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cue, the Test of the party confining them- 
Beltes to occaaional suggestionB, which he 
adopts or lejects at pleasure. Sometimes he 
is allowed to proceed alibost uninterrupted 
to the close of the statement, the friends of 
the defendant listening with silent attention, 
and treasuring up in their memories all the 
points of importance for a future stage of 
the proceedings. Generally, however, it re- 
oeiTos a thorough sifting from the beginning, 
every assertion of consequence being made 
the occasion of a most searching series of 
crosB-qnestions. The case thus fairly opened, 
which occupies several hours, it probably 
proceeds no further the first day. The plain- 
tiff and his party are told that the " men ^ 
of the place are from home, that there are 
none hut "children" present, who are not 
competent to discuss such important matters. 
They accordingly retire with the tacit under- 
standing that the case is to be resumed the 
next day. During the interval the defend- 
ant formally makes known to the men of 
the neighbouring kraals that an action has 
been entered against him, and they are ex- 
pected to be present on his behalf at the 
resumption of the case. In the meantime, 
^ first day's proceedings having indicated 
the line of argument adopted by the plaintiff, 
the phiQ of defence is arranged accordingly. 
Information is collected, arguments are 
soggested, precedents sought for, able de- 
haters called in, and every possible pre- 
paration made for the battle of intellects 
that is to be fought on the following day. 
The plaintiff's party, usually reinforced both 
in mental and material strength, arm the 
next meming and take up their ground 
again. The opponents, now mustered in 
force, confront them, seated on the ground, 
each man with his arms at his side. The 
easels resumed by some advocate for the 
defendant requiring a restatement of the 
plaintiff's grounds of action. This is com- 
menced by one who was not even present 
at the previous day's proceedings, but who 
has been selected for this more difficult 
stage on account of his debating abilities. 
Then comes the tug of war ; the ground is 
disputed inch by inch; every assertion is 
contested, every proof attempted to be in- 
validated, objection meets objection, and 



question is opposed by counter-question, 
each disputant endeavouring with surprising 
adroitness to throw the burden of answering 
on his opponent The Socratic method <^ 
debate appears in all its perfection, both 
parties being equally versed in it The 
rival advocates warm as they prooeed» 
sharpening each other's ardour, till from the 
passions that seem enlisted in the contest a 
stranger might suppose the interests of the 
nation were at stake and dependent upon 
the decision. When these combatants have 
spent their strength, or one or other of them 
is overcome in argument, others step to the 
rescue. The battle is fought over again, 
and on different ground, some point either 
of law or evidence that had been purposely 
kept in abeyance being now brought forward, 
and perhaps the entire aspect of the case 
changed. The whole of the second day is 
frequently taken up with this intellectual 
gladiatorship, and it closes without any other 
result than an exhibition of the relative 
strength of the opposing parties. The plain- . 
tiff's company retire again) and the defend- 
ant and his friends review their own position. 
Should they feel that they have been worsted, 
and that the case is one that cannot be 
successfully defended, they prepare to at- 
tempt to bring the matter to a conclusion by 
an offer of the smallest satisfaction the law 
allows. This is usually refused, in expect- 
ation of an advance in the offer, which takes 
place generally in proportion to the defend- 
ant's anxiety to prevent an appeal to the 
chiefl Should the plaintiff at leneth accede 
to the proposed terms they are fulfilled, and 
the case is ended by a formal declaration 
of acquiescence.' — Cape Law Journal, 

APPEAL REOJSTER—MONTREAL. 
Wednesday, Jan. 16. 

Commisiaires i^Ecole d: Hut, — Mandamus 
to School Commissioners. Cause declared 
privileged. 

Robs & Holland ei a/.— Petition to be allowed 
to take up instance rejected, the court having 
no jurisdiction. 

Reg, V. Remi Lamontagne, Petition for 
habeas corpus, Mr. Panneton, Q.C., for peti- 
tioner; Mr. B^langer for the Oown. Peti- 
tion rejected. 
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M^pwrieAJIfhdBmtin.'^BMiumUtt habeas 
0«9Nif. WxttgvMfttod, Mtamable at 2 pan. 

GumnMu mt y. GiMviimumt— Motion for leave 
^ iQipaal fipom interlooatory judgment, 
granted. 

PicatiU dsQuymk Xtfiaoine*— Stnick firom tbe 
zoQ'Of inscriptioBs. 

QoffMr Qmoda J^Umiiuiv Cb. driSAaio.-Heard. 
a A. V. 

JBr jNirle ii{/r0d B«nin. — Writ of habeas 
MQMtf vetanied at2p.]n.. lir. Bobidoax, Q.C, 
for the priaoner; Mr. Hall, Qfi., for the Crown. 
Writ quaahed, and priaoner re-eommitted. 

Thunday, Jan, 16. 

Corporation of Cotmty of Sh^ord <k Corpora 
aJtum of St. VdUrien de M2eon.--*Motion of re- 
spondents to dismiss appeal C.A.V. 

OorporaHon of Oaimty of Sh^ord ds Corpor- 
aiion of SU. OeeUe de Kt/ton.— Motion of re- 
spondents to dismiss appeal. C.A.y. 

Vogt d: ISieftler.— Petition for leave to appeal 
from intarloontory judgment, granted. 

OmmiB$aires d^BooU de la paroisBe de St. 
Tictoir« <£ Oia— Heard. C.A.V. 

OerhardtikJkwii^Beaad. GA.V. 

Pratt ds Charbonneau et oZ.— Two appeals. 
Part heard. 

IHday, Jan, 17. 

Frauds Cbarbonneau.'-^Two appeals. Hear- 
ing Gondaded. CJLV. 

JeUietaLd: i>Drioik— Heard.— aA.Y. 

Oanadian Fae{fie Railway Co, d: Johnson.— 
Heavd. CU.V. 

6ch$Bersenski ds Vmeberg.-^Fari heard. 
Saturday, Jan. 18. 

Sekwersenski de Ftn«&ery.— Hearing oon- 
chided. GA.V. 

Frater de Brunette, Part heard. 



INSOLVENT NOTICES. ETC. 

Qu9b§e QffMal OaaeOh Jan. 18. 

JmdieitU Abemia mmtnt B , 

Anfiuta d'Aidoa, trader, St. Mathien. Ooimty of 
BUioii8ki,Jan.l4. 

Hur SoMw DariB^dfliiis biiaia«M m QuOn A Go. 
Montreal, Jan. 14. 

Proflper Philippe Mereier, Sweetsborv, Jan. 7. 

Z6pliirin Yandry, plumber, Qaebee, Jan. 11. 

Curaton appovUed. 
B9 Hyman Berooritoh.— W. A. Oaldwell, HoDtieal. 



earalor,Jaii«lS. 

Rt Ren6 Bemaid, oontraotor and bailder, 8t. Hy- 
aeinthe.— V. X. A. Boiaseaa. St Hyaointhe, ooraior, 
Jan. 11. 

J2e A. Blnmenthal k Co., MoiitreaL--Keiit k Tnr- 
ootte, Montreal! joint curator, Jan. 15. 

Re Didaoe Benin, oontraotor, parish of St. Antoine. 
—A. M. Arehambault, N.P., curator. Dee. aO. 

Be N. Bonrreois k Co.— 0. Deemarteaa, Montreal, 
onrator, Jan. 13. 

Re p. C. Danteil k Co., Quebec.— Kent k Tureotte, 
Montreal, joint curator, Jan. 8. 

Rt J. Hodges.— W. A. Oaldwell, Montreal, onrator, 
Jan. 13L 

J2«E. D. Maroeaa, trader, I'lsle Verte.— H. A. 
Bedard, Qaebee, ouiator> Jan. 14. 

Re J. 0. Massiootte.— 0. Desmartean, Montreal, cur- 
ator, Jan. 10. 

jBe J. B. L. Bolland k Co.— C. Desmarteau, Montreal , 
onrator, Jan. 10. 

Re F. J. Scheak k Co.i traden, Montrsal.— W. J. 
Common, Montreal, ourator, Jan. 11. 

Be M. Tessier, boot and shoe manufacturer. Mont- 
real —A. F. Riddell, Montreal, ourator, Jan. 16. 

Re Antoine Trahan.— Millier k Griffith, Shezbrooke, 
Joint curator, Jan. 15. 

Dividaide, 

Re Qeone Bisset— First diridend, payable Jan. SS, 
James Beid, Quebec, ourator. 

Re Jos. E. Halite, grain merchant, Quebec.— Diyi- 
dend« payable Feb. 4. 

Re J. B. A. Lambert, tobacconist. Quebec.- First 
and final diridend, payable Feb. 8, H. A. Bedard, 
Quebec, curator. 

Re Quebec Shoe Co.— Second diridend (8 c.), payable 
Jan. 29, D. Arcand, Quebec, liquidator. 

Separation ae to property. 

Marie Bliiabeth Hermine Beaudry vs. Prosper 
Philippe Meroier, mill owner and trader, parish of St. 
Valerian de Milton, Jan. 8. 

Marie Aur^lie Labelle ts. IsaKe Bigras, blacksmith, 
St. Bnfhnt J68us, district of Montreal, Jan. 15. 

Celima Renaud dite Dumonlin vs. F^lix Drolet, 
teacher, township of Ditton, district of St. Franois, 
Jan. 8. 

Bug^nie Sarrasin dit Depelteau ts. L^p^Id Vigeant* 
clerk, St. Jean, Jan. IS. 



Tna Judok'b SuooKSTioir.— In one of the interior 
oounties of Maine, a case wa« called which had long 
been in litigation. The chief juatice— who at that 
time was plain Judge Peters— thought it impracticable 
to keep the suit longer in court, and advised the parties 
to refer the matter. After due deliberation they as- 
sented, agreeing to refer the case to three honest men. 
With a grave smile, in perfect keeping with jndioial 
dignity. Judge Peters said that the case involved cer- 
tain legal pointH which would require one of the re- 
ferees, at least, to have some knowledge of law ; there- 
fore he would suggest the propriety of their selecting 
one lawyer and two honest men I The suggestion 
evoked a roar of laughter, which proved to be a happy 
harbinger of an amicable settlement.— ZeiMfton Jommat 
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The dedtton of our Coart of Appeal in 
Dafie<£rS^/«u<re,M.L.B.,5Q.B.143, as to 
what coDstitates a partnership as to third 
persons, has attracted considerable attention. 
However simple the principles which regu- 
late the qaestion may appear, the application 
of them to the practical concerns of men has 
exercised the acatest intellecta The case of 
DatU & Sylvettre was of course governed by 
oar own system of law and the articles of 
the Code. Mr. Jostioe Boss6, who rendered 
the judgment in appeal, observed that if he 
were bound by some of the English and 
modem French authorities cited, he would 
have some hesitation in declaring that a 
partnership existed as to third persons. It 
may be interesting, therefore, to note that 
the I^ew York Court of Appeals, a few days 
later, rendered a judgment in the same 
sense, in HackeU v- Stanley, the essential par- 
ticnlaiB of which bear a strong resemblance 
to those of Davie dc Sylvestre, Chief Justice 
Rnger reviews the recent decisions on the 
subject 



The members of the Bar, both in Montreal 
and Quebec, have carried resolutions adverse 
to the B. A. Bin which passed the legislative 
assembly last year, but which was defeated 
in the legislative council The leading 
membeiBoftheBar in Montreal have sup- 
ported, the biUt and the majority of the 
General Council have also approved of it; 
bnt on a vote of 225 members the bill has 
only received the approval of a little more 
thsA one-third. The impression apparently 
exists that there are enough lawyers for the 
boaineas oflRsring (which is quite true), and 
that there must be no relaxation but rather 
an increase of vigilance in guarding the 
portal of the profession. Since these votes 
were taken, the bill has passed its second 
reading in the legislative assembly. The 
legialatoie has the right and the power to 



say what rules shall exist with reference to 
admission to the study of the professions, but 
we feel some doubt as to the policy of ovei^ 
ruling a strong adverse vote of the bar. At 
the same time we regret that such a vote 
has been recorded. Our regret is not so 
much with reference to the fate of the bill, 
but because such a vote is a discouragement 
of University education as a preliminary to 
professional study. 



The reading of the Commission appointing 
the Hon. F. G. Johdson, Chief Justice of the 
Superior Court, was an occasion of unusual 
interest, and in our next issue we propose to 
place on record the addresses delivered, 
which are not without historical importance. 
The names of some of those who took part 
in the ceremony link the present with the 
early history of the country. The learned 
Chief Justice himself was able to refer to his 
part in a memorable trial which took place 
on the same spot more than half a century 
ago— before Responsible Government had 
been secured for Canada. Mr. J. J. Day, 
Q.C., who spoke on the occasion, was admit- 
ted to the bar in June, 1834, and the com- 
mission was read by Mr. John Sleep Honey, 
who has been for fifty-seven years an officer 
of the Court 



SUPREME COURT OF CANADA. 
Ottawa, Dec. 4, 1889. 



Qaebec] 



ChAQNON v. NOBHAVD. 



App€al--Juri8dictum--'F)r<m Province of Qu£'' 
bee— Supreme CouH Act, Sec. 29 (6)— 
FSOure RigJUa— Quebec Election Act- 
Action for penalties for bribery-^Effect of 
judgment—Disqualification. 

By Art 414 of the Eevised Statutes o 
Quebac any person guilty of bribery at a 
provincial election is liable to a penalty of 
$200 for each offence, for which any person 
may sue. 

By Art 429 any person convicted on in- 
dictment of such bribery is disqualified for 
seven years from being a candidate at an 
election or holding office under the Crown. 

N. brought an action for bribery under 
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Art. 414 against C, in which penalties to the 
extent of $400 were imposed on G. The 
Court of Queen's Bench affirmed the judg- 
ment imposing such penalties , and C. sought 
to appeal to the Supreme Court of Canada. 
On motion to quash the appeal for want of 
jurisdiction, 

Hdd: That even if the judgment imposing 
penalties had the effect of disqualifying C. 
as if he had been convicted under Art 429, 
no appeal would lie. The only ground of 
jurisdiction would be that future rights 
would be affected by the judgment, but 
under sea 29 (&) of the Supreme Court Act, 
the future rights must be affected by the 
matter actually in controversy and not by 
something collateral thereto. 

Semble, that the judgment would not have 
the effect of so disqualifying C. 

Appeal quashed with costs. 

/. /. OormvUy, for respondent 

Ckrigtopher Robimon, Q.C, for appellant 



Qaebeo.] 



Hood v. Sangbthr. 



AcHonfor partition and licitation ofproperUf — 
Partnership — Plaintiff's interest less than 
$2,000— iVbt appeaUMe—R, S. C ch, 136, 
sec. 29. 
An action was instituted by the respondent 
against the appellant for the partition and 
licitation of a cheese factory, etc., in order 
that the proceeds might be divided according 
to the rights of the parties who had carried 
on business as partners. The judgment 
appealed from ordered the licitation of the 
factory and its appurtenances. On a motion 
to quash the appeal by the respondent on 
the ground that the matter in controversy 
was under $2,000, the appellant, in answer to 
the respondent's affidavit, filed another affi- 
davit, showing that the total value of the 
property was $3,000, but it being admitted 
that the respondent (plaintiff) claimed but 
one^alf interest in the property, it was 

Heldf that the matter in controversy and 
claimed by the respondent not amounting to 
the sum or value of $2,000, the appeal should 
be quashed with costs. 

Appeal quashed with costs. 
Dudosy for respondent. 
MacLcnnan, contra. 



Qaebeo.] 
Montreal Strpht Railway Co. v. Ritghib. 

injunction— 41 Ftc., cA. 14, sec- 4, P.Q. — Af^ion 
for damages — Want of probable cause — 
Damages other than costs. 

Where a registered shareholder of a cam- 
pany, finding the annual reports of the com- 
pany misleading, applies after notice for a 
writ of injunction to restrain the company 
from paying a dividend, and where, upon 
such application, the company do not deny 
even generally the statements and chaises 
contained in the plaintiff's affidavit and 
petition, there is sufficient probable cause 
for the issue of such writ, and consequently 
the defendant, who upon the merits has suc- 
ceeded in getting the injunction dissolved, 
has no right of action for damages resulting 
from the issue of the injunction. 

Per Taschereau, J. Where a party mali- 
ciously and without reasonable and probable 
cause has instituted civil proceedings against 
another, the latter has a right of action for 
damages resulting from such vexatious 
proceedings. Brown v. Qvgy, 16 L. C Jur. 
227, approved of. 

Appeal dismissed with costs. 

Geofrian, 0,0. and H, AbboU, Q.G, for 
appellants. 

Lonergan and Lafleur, for respondents. 



Opfawa, October 28, 1889. 
Now Bninswiok.] 

^amhbll V. Jambs. 

Appeal— JurisdictionSecuriiy for cost^Sene- 
fit of bond for — Practice. 

S. brought an action by writ of capias in 
the Supreme Court of New Brunswick against 
J., who was arrested and gave bail By the 
practice in bailable actions in that province, 
it was necessary for the defendant to enter 
into special bail within a specified time after 
his arrest, and judgment must be entered 
within a specified time after such special 
bail is entered into. The plaintiff delayed 
signing judgment, and on application to a 
judge in chambers, an order was made dis- 
charging the bail, and directing an exonere- 
tur to be entered on the bail bond. On 
motion to the full court this order was sus- 
tained, and the plautiff appealed to the 
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Supreme Court of Canada. The proceedings 
in the Coart below and on appeal were in the 
original suit against J., and the bond for 
secority of costs was made in favor of J. 

HM : That the bail, the parties principally 
interested in the appeal, not being entitled 
to the benefit of the security for costs, the 
appeal could not be entertained for want of 
flecnrity, and the time for giving security 
haviiig eli^ised the defect could not be 
remedied. 

Held also, that the matter was one of the 
practice of the Court below, and on that 
groond not appealable. 

IkLeod, Q.a, and C. A. Palmer, for the 
appellanta 

i. A, Jack, Becorder of St. John, for the 
respondent 

New Bmnswiok J 

Ottawa, Oct. 26, 1889. 

Whttb v. Paakbr. 
Appml—Jun9diction — Death of plaintiff— New 
eoaue of action — Lord CampbeWs Act — 
Adio penonaHs moritur cum perBond. 

P. brought action against a railway con- 
dactor for injuries received in attempting to 
board a train. He was non-suited on the 
trial of the action, and the Supreme Court of 
New Brunswick set aside the non-suit and 
ordered a new trial. Between the verdict 
and the judgment of the Court below P. died, 
and a suggestion of his death was entered on 
the record in the Court below. On appeal to 
the Supreme Court of Canada from the judg- 
ment ordering a new trial ; — 

Held: That by the death of P. a new cause 
of action arose, under Lord Campbell's Act, 
in favor of his widow and children, and the 
original action was entirely gone and could 
not be revived. There being, therefore^ no 
cause before the Court, the appeal was 
quashed without costs. 

Mcleod^ Q.C., for appellant 

W. Fugtley, for respondent 

N«w Bmuwick.] 

Ottawa, Oct 26, 1889. 

McDonald v. Gilbert. 

PiafinerBMp^Proof of—Namea of partners on 

Utter headt^Action for trifling amovnL 

0. bought goods from a person represent- 



ing himself as agent of a firm in Toronto, 
and the goods were sent from Toronto to G. 
at St. John, N.B. In order to get the goods, 
G. was obliged to pay the freight, which he 
demanded from the firm, claiming that by 
his agreement with the agent he was to 
receive the goods at St John on payment of 
the price. Some correspondence passed be- 
tween G. and the firmi and letters were 
received by G. written on paper containing 
the name of the firm and under it the names 
of individuals. In an action by G. to 
recover the freight, 

Held : Affirming the judgment of the 
Supreme Court of New Brunswick, that the 
representation of the agent, coupled with the 
receipt of the said letters, was sufiicient 
prima facie evidence that the persons whose 
names were printed on the letter heads con- 
stituted the said firm. 

It appeared that the amount for which the 
action was brought was only twenty-two 
dollars, and the Court, though unable to 
refuse to hear the appeal, expressed strong 
disapproval of the appellant's course in 
bringing an appeal for such a trifling amount 
Appeal dismissed with costs. 

Weldon, Q,C; for appellants. 

Barker, Q,C., for respondent 



COURT OF APPEALS. 

Nhw York, Oct 8, 1889. 
Hackbtt v. Stanlhy. 
Partnership— What constitutes. 

An agreement read as follows ; " For and in 
convderation of $750, for use in business of 
heating, ventilating, etc,, for which said 
party of tlie first pari Ivas given unto said 
party of the second part his note at two 
years, and in furtlier consideration of ser- 
vices of said party of second part in securing 
sales in said business, and for any furtlier 
moneys he may, at his own option, advance 
for me in said business, tlie said party of the 
first part agrees to divide equally the yearly 
net profits of said business. It is understood 
and agreed that said loan of $760 is ex- 
pressly for use in said business, and for no 
other use whatever." It vxis further agreed 
that advances by eiilter party might be vdth' 



36 



THB LBGAL NBWS. 



drawnf at the option of the party making 
them, and were to hear interest whUe wed in 
ihe hunneee. The party of the first part was 
to be aUowd $i,Q00per year for managing 
the bunnen, and quarterly etatements of its 
condition were to be made by him to ihe 
party of the second part* 

Hhld :—That ihe latter was, as to third per- 
sons, a partner with the former, although 
such third persons gave credit whoUy to the 
other partner, and were ignorant of the 
partnenhip. 

Appeal from Common Pleas of New York 
city and county, General Term. 

Action for materials and labor. James 
Stanley appeals from a judgment for plain- 
tiff. 

RuGHR, C. J. The determination of this 
case involves the construction of an agree- 
ment between James Stanley and Moulton 
W. Gorham, and the question whether such 
agreement constituted the defendant Stanley 
a partner as to third persons wlthGorham. 
If it did, then the judgment must be sus- 
tained. The liability of the alleged partners 
is predicated upon a debt for services ren- 
dei;ed and materials fumished.by the plain- 
tiffs, upon the request of Gorham, in fitting 
up a place in New York to carry on the 
business of heating, ventilating; etc. The 
part of the agreement which, it is claimed, 
creates the partnership reads as follows: 
*" That for and in consideration of the loan of 
9750 from the said party of the second part 
to the said party of the first part, for use in 
the business of heating, ventilating, eta, for 
which said party of the first part has given 
unto said party of the second part his note 
at two years with interest, bearing date Jan- 
uary 14, 1885, payment of which is secured 
by an assignment of said value in a certain 
$3,000 policy in the Massachusetts Mutual 
Life Insurance Company, and also by a eei^ 
tain chattel mortgage, bearing date January 
23, 1885, and in fUrther consideration of ser- 
vices of said party of the second part in 
securing sales in said business, and for any 
further moneys he may, at his own option, 
advance for me in said business, the said 
party of the first part agrees to divide equally 
the yearly net profits of the said business. 



It is understood and agreed that said loan of 
$750 is expressly for use in said busineas, and 
fornoother use whatever." It was farther 
provided that advances made by either party 
in the business were at all times subject to 
be withdrawn, at the opticm of the party 
making them, and were to bear intoest 
while used in the business. Gortiam was to 
be allowed $1,000 per annum £or his services 
in managing the businees, and quaiteriy 
statements of its condition were to be made 
by him to Stanley. 

It is fairly to be implied from the contract 
that Gorham was to be the active man in the 
business, and it was to be carried on in his 
name : but whether he was to ftimisfa any 
capital, and if so, how much, is not disclosed. 
For aught that appean, the money ftimiahed 
by Stanley was all that was supposed to be 
necessary to start and carry on the business 
until returns were realised from its prosecu- 
tion. 

This agreement does not, in express terms, 
purport to form a partnership; neither is the 
intention to do so disclaimed ; and the qnes- 
tion is therefore whether, in a business car- 
ried on under the conditions provided for in 
the contract, the parties thereto became 
partners, as to third persons. It clearly 
provides for something more than a loan of 
money, as it is fairly to be implied from it 
that Stanley would render active services as 
a principal in the prosecution of the busi- 
ness, and furnish further financial aid theie- 
for, if it became necessary, and he deemed it 
advisable to do sa The loan was not one 
made to Gorham generally, but was for the 
benefit of the particular business, in wboee 
prosecution Stanley had an equal intei^st 
and any diversion of the funds from such use 
was strictly prohibited. Each party was 
authorized to charge the business with inter- 
est on the funds advanced by him for its 
prosecution, and they would each be entitled 
to pro rata reimbursement of such funds 
from the assets of the business, in case of a 
deficiency in assets to pay the advances in 
full. In that respect it was evidentiy con- 
templated that each party should bear any 
loss incurred, in proportion to the advances 
made by them respectively. For all this, 
Stanley was to receive one-half the net profits 
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ofthebcuiniefis. His right to profits wonld 
not eease upon the xepayment of the original 
loan, or depend upon the valae of the services 
rendeied or moneys advanoed, or either of 
them alone, bat was to oontinne as long as 
the business was carried on. The letter of 
the contract is that in consideration of the 
loan of $750, payable in two years, and the 
fnrdier consideration of services in securing 
sales in said bnsiness, and farther moneys 
fiunlsbed, the net profits are to be divided. 
The services promised, and the moneys ad- 
vanced and to be advanoed, each and all 
oonstitated the consideration for the division 
of the profits. We think sndi an agree- 
menty within all authorities, constitutes a 
partnership as to third parties. By it, Stan- 
ley had an interest in the general business 
of the concern ; a right to require a quarterly 
acooont of its transactions ; authority to make 
contracts in its behalf; and an irrevocable 
right to demand one-half of the profits of the 
basiness. That the original loan of $760 was 
secored to be repaid by Gorham to Stanley 
does not preclude the conclusion that they 
were partners ; for it is entirely competent for 
one partner to guaranty another against loss, 
in whole or in part, in a partnership busi- 
ness, if the parties so agree. The application 
q( the rule that ''participation in profits'' 
Tenders their recipient a partner in the busi- 
ness from which profits are derived, as to 
third perstms, has been somewhat restricted 
by modem decisions; but we think that the 
difision of profits must still be considered 
the most important element in all contracts 
by which tiie true relation of parties to a 
bosiness is to be determined. We think this 
mle is founded in strict justice and sound 
policy. There can be no injustice in impos- 
ing apon those who contract to receive the 
fruits of an adventure a liability for debts 
contracted in its aid, and which are essential 
to its successful conduct and prosecution. 
This liability does not, and ought not to, de- 
pend upon the intention of the parties, in 
making their contract, to shield themselves 
from liability, but upon the ground that it is 
against public policy to permit persons to 
pnsecote an enterprise which, however suo- 
ceasfdl it may for a time appear to be, is sure 
in the end to result in the advantage of its 



secret promoters alone, and the ruin and dis- 
aster of its creditors and others connected 
with it Atherttm v. TOton, 44 N. H. 452; 
Chcue V. Barren, 4 Paige, 169. Expected 
profits being the motivie which induces the 
prosecution of all commercial and business 
enterprises, their accumulation and retention 
in business are essential to their success ; and 
if persons are permitted, by secret agreement, 
to appropriate them to their own use) and 
throw the habilities incurred in producing 
them upon those who receive only a portion 
of the benefits, not only is a door opened to 
the perpetration of frauds, but such frauds 
are rendered inevitable. Exceptions to the 
rule are, however, found in cases where a 
share in profits is contracted to be paid as a 
measure of compensation, to employees, for 
services rendered in the business, or for the 
use of moneys loaned in aid of the enter- 
prise; but where the agreement extends 
beyond this, and provides for a proprietary 
interest in the profits as a compensation for 
moneys advanoed and time and services 
bestowed as a principal in its prosecution, 
we think that the rule still requires such 
party to be held as a partner. 

The rule laid down in Kent's Commen- 
taries (voL 8, p. 25, note 6), that '' the test of 
partnership is a community of profit; a 
specific interest in the profits, as profits, in 
contradistinction to a stipulated portion of 
the profits as a compensation for services"— 
was approved by this court in LeggeU v. 
Hyde, 58 N. Y. 272, in which case Judge 
Folger says : " The courts of this State have 
always adhered to this doctrine, and applied 
or recognised it in the cases coming before 
them." After citing numerous cases in sup- 
port of the statement, he proceeds : '* There 
have been from time to time certain excep- 
tions established to this rule, in a broad 
statement of it; but the decisions by which 
these exceptions have been set up still recog- 
nize the rule that where one is interested in 
profits, as Such, he is a partner as to third 
persons. These exceptions deal with the 
case of an agent, servant, factor, broker or 
employee who, with no interest in the capi- 
tal or business, is to be remunerated for his 
services by a compensation from the profits, 
or by a compensation measured by the 
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profits." The learned judge, after referring 
to the English cases claimed to have quali- 
fied, if not overruled, the cases of Grace v. 
Smilfi, 2 W. Bl. 998, and Waugh v. Carver, 2 
H. Bl. 235, which were the foundation of the 
doctrine that a participation in profits ren- 
ders those receiving them partners, says that 
" without discussing those decisions, and 
determining just how far they reach, it is 
sufiicient to say that they are not controlling 
here ; that the rule remains in this State as 
it has long heen ; and that we should he gov- 
erned hy it until here, as in England, the 
Legislature shall see fit to abrogate it" The 
same remark may also he applied to the 
cases of Ifarwy v. Childs, 28 Ohio St 319; 
HaH V. Kellei/, 83 Penn. St 286 ; Beecher v. 
Bmh, 45 Mich. 188 ; Eastman v. Gark, 53 N. 
H. 276 ; Emmons v. Bank, 97 Mass. 230— de- 
cided in the courts of our sister States, in 
which the distinction between contracts of 
partnership inter sese and those making the 
parties partners as to third persons, although 
not so as between themselves, is sought to be 
practically abolished. The doctrine that 
persons may be partners as to third persons, 
although not so as between themselves, and 
although the contract of partnership con- 
tains express provisions repudiating such a 
relation, has been too firmly established in 
this State by repeated decisions to be now 
disregarded by its courts. See cases cited in 
Leggett v. Eyde, It is claimed that this 
doctrine has been practically overruled in 
this State by the decisions in this court of 
Richardson v. Hxighitt, 76 N. Y. 55 ; Burnett 
V. Snyder, id. 344 ; Eager v. Crawford, id. 97 ; 
Ourry v. Fowler, 87 id. 33 ; and Cassidy v. 
HaU, 97 id. 159. We do not think these 
cases had the efiect claimed. They were all 
cases distinguished by peculiar circum- 
stances, taking them out of the operation of 
the general rule. It cannot be disputed but 
that a loan may be made to a partnership 
firm on conditions by which the lenders may 
secure a limited or qualified interest in cer- 
tain profits of the firm, without making them 
partners in its general business ; but that is 
not this case. 

In RicMrdson v. HughiU, mpra, Bench 
Bros. <t- Co. were a manufacturing firm, 
carrying on the business of making wagons, 



and Hughitt contracted to advance to them 
$50 on each wagon manu^Eictured by them 
and delivered to him, to the extent of two 
hundred wagcHis, under an f^reement that 
upon the sale of the wagons he was to receive 
back the moneys advanced, with interest, and 
one-fourth of the net profits on such wagons. 
It was held that this was a mere loan of 
money, providing for an interest in the profits 
as a compensation for the money loaned. 
The lender secured no interest in the general 
business of the firm, or interest in the profits 
made therein, and did not become liable for 
its debts. It is quite clear that if such a con- 
tract had been made after the wagons were 
finished, it would have created simply a 
pledge of property for the payment of a debt^ 
competent for the parties to make, and which 
would not have made the pledgee a partner. 
The fact that the contract was executory 
would not alter the real nature of the trans- 
action or afiect the relations of the parties to 
third persons. The case of Eager y. Crawfordy 
supra, was a pure loan of money, with an 
agreement that the borrower should pay to 
the lender, on the first day of each month, 
one-half of the gross receipts of the business 
carried on by him, until the whole sum, with 
interest, was repaid. The dispute in the 
case was upon the question whether the 
stipulation for one-half the gross receipts was 
intended to refer to profits. The question 
submitted to the jury, the evidence being 
conflicting, was whether it was "the real 
understanding between the parties that 
Crawford should participate in the profits, as 
such. If it was, it would constitute a part- 
nership ;" otherwise not This court approved 
the charge. In Burnett v. Snyder, supra, two 
of tlie members of an existing firm, composed 
of five persons, agreed with Snyder, for a 
good consideration, that if he would become 
hable to them for one-third of the losses sus- 
tained by them in the business of their firm 
they would pay to him one-third of the 
profits received by them in such business. 
For obvious reasons, it was held that Snyder, 
under this agreement, took no interest in the 
general business of the firm, and did not 
become a member thereof. In Curry v. 
Fowler, supra, W. G. and J. E. McCormick 
were an existing firm, owning certain vacant 
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real eetste in New York, which they deeiied 
to improve. To enable them to do sd 
Fowler loaned $50,000 to them; taking as 
security therefor a mortgage upon the land, 
with m agreement that he Bhould be repaid 
his ban and interest, with one-half the 
profits of the adventure, which the McCor- 
micks guaranteed should amount to $12,500. 
This cue was decided upon the authority of 
Bchardion v. Hvghitt, and was said to 
leBemble it in all essential particulars. In 
CaMy V. Hall, mpta^ it was held that the 
delbDdants were mere lenders of money to 
an existing corporation. The opinion states 
that "under the agreement the advances 
were to be made only upon such orders as 
the defendants approved, and the most that 
can be claimed &om it is that the defendants 
were the financial agents of the company, to 
nuike advances and discount their paper, for 
the parpose of relieving the company from 
the financial embarrassment under which it 
was evidently labouring; for which they, the 
the defendants, were to receive a proportion 
of the face of the orders upon which the 
advances were made as a compensation for 
the risks they incurred, and for the use of the 
money advanced by them. They were not 
generally interested in the afifairs of the com- 
pany, but only for a special and specific 
purpose; and in no sense were they part- 
oeiB." It cannot reasonably be claimed that 
either of these cases lean authority for the 
nversal of this judgment Whatever might 
have been their bearing if they related to the 
loan of money alone, we will not say ; but 
when connected with the circumstance that 
^e defendant was expected to render future 
services as a prindpal, and furnish further 
financial aid, with a certain supervision 
over the conduct of the business, we think 
^ case is clearly distinguishable from those 
cited. 

In the view taken of this case, it is quite 
^nJinaterial whether the plaintiff extended 
^ credit to Gorham alone or not, as the 
defendant was held liable upon the ground 
"*t» as to third persons, he was a |)artner ; 
^ H did not aflfectthat liability, whether 
the plaintiff knew the fact or not 

"^« exception to the ruling of the court 
roaiaining the objection to the question put 



to plaintiff on cross-examination, as to whom 
the credit was furnished, was not well taken, 
as the fact sought to be proved was im- 
material. The judgment should therefore be 
affirmed. All concur. 



APPEAL REGISTER— MONTREAL. 
Monday, January 20. 

Fraser d- Brunette,— ^e&nng concluded. 
C. A. V. 

Barnard & Ifofoon— Hearing concluded. 
C.A.V. 

Foumxer & Leger. — Part heard. 

TuMday, Jan, 21. 

F<mmier d; Leger, — Hearing concluded. 
0. A. V. 

Cie de Navigation d: De8loge8,—Heard. 
C. A. V. 

Ouimond & Sa^urs de VHold Dieu.—D&ihtrl 
discharged by consent 

Truftees of Montreal Turnpike Roads & 
Rielle, — Part heard. 

Wednesday^ January 22. 

Montreal Street Ry. Co. & City of Montreal.— 
Motion for leave to appeal to Privy Ck)uncil 
rejected with costs. 

Fhhey is Baxter.— Dilibiri discharged. 

Montreal Street Ry. Co. A I^nctooy.— Con- 
firmed. 

Dorum & Dorian (No. 68).— Beformed, 
with costs of 1st class in favor of appellant, 
J. B. T. Dorion. 

Dorian & Dorion (Na 153.)— Judgment 
reformed ; respondent to render an account 
within two months, or pay $13,600, in lieu of 
reliquat de compte, with costs of 1st class in 
favor of appellant P. A. A. Dorion. 

Laforce <& Le Maire et al, de iSorf/.— Con- 
firmed, but for a different reason, with costs 
of Ist class. Tessier, J., differs as to costs in 
appeal. 

Webster & Tay/or.— Confirmed. 

Mari&n & Maitre Gtntral des Postes. — 
Reversed. 

Bruli et vir <fc Bussih-es, A iVcw«t— Con- 
firmed. 

Trustees of Montreal Turnpike Roads & 
Rielle.— Hearing concluded. C. A. V. 

Exchange Bank & Oilman,— Heaxd. C.A.V- 
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ThuTBday, Jan. 23. 

Jayal <fc DMiavrifra.— Heard. C. A. V. 

Gilnumr & JFe^ttfr.— Heard. C. A. V. 

J2o6»n dM Lapoinie <fe Bri^c— Part heard. 
Friday, January 24. 

Bobin dU Lapainte <fe £rt^«.— Hearing con- 
cluded. GA.V. 

Archambaull d: Bourgeois.— KeSLvd, C.A,V. 

Cie» Chemin de Jonction de Beauhamois di 
i^dtic.— Heard C. A. V. 

de^ Chemin de Jondion de Beauhamois & 
Dotrfre.— Heard. C.A.V. 

Saturday, January 25. 

Corporation du OonUi de Shtfford <& Corpora- 
tion SL VaUrim de Jft/ton.— Appeal dis- 
missed. 

Corporation du ConUi de Shefford is Corpora* 
tion SU. CScUe de Iftlton.— Appeal dismissed. 

McLachlan <fc Accident Ins. Co. ofN. A.— 
Beversed without costs, and case sent back 
to Superior Court Church, J., diss. 

Peloqwn ds Cardinal— Appeal maintained 
in part 

MeShane <k JBriMon.— Reversed. No costs 
allowed. 

Monday, January 27. 

Bogahky d: Xevy.^Motion for leave to 
appeal from interlocutory judgment dis- 
missed. 

Ex parte J. ^n«enno2.— Petition to be 
admitted a bailiff granted. 

CUndinnmg de Pont.— Motion for leave to 
appeal from interlocutory judgment granted. 

Boyal InMvUon S Seottiih Union dc 
National Ins. O).— Heard. C. A, V. 

The Court adjourned to Saturday, March 
16. 



INSOLVENT NOTICES, ETC. 

Quebee Official OazeUe, Jan. 25. 

Judicial AbandonmenU. 

JoMph Ludsbeiv, tnMler, Sherbrooke, Jan. 20. 

Ferdinand Mailhot, trader, St. Jean Deaohaillons. 

Jan. 18. 

Johnny Moriuette, trader, St Gharlee de Belle- 
chaBae, Jan. 18. 

Abraham Simard, general storekeeper, Thetford 
Mines, Jan. 21. 

Curaton appointtd. 

Re Armstrong Photo-Engraving Co.— H. A. Jackson, 
Montreal, curator, Dec. 2B. 

He Pierre BUis, trader, Ste. Flore.-J. E. Bedaid, 
Quebec, curator, Jan. 16. 



Re Leonidas A. Bergevin, dry goods merehant, 
Quebec .—H. A. Bedard, Quebec, curator, Jan. 18. 

Re Blake Bros., Carmel Hill, township of Wen- 
dover.— Juseph Patrick, Oarmel Hill, curator. Jan. 22. # 

Re Bonin ft Allaire, Montreal.— Kent ft TurooCte. 
Montieal,joint curator, Jan. 22. 

iSe Ubalde Capistranc-— 0. Deemarteau, Montreal, 
curator, Jan. 21. 

Re J. A' Cot^, St. Wenceslas.— Kect ft Tureotte, 
Montreal, joint curator, Jan. 16. 

Re Michael Deery. grocer. Montreal— P. B. Emile 
de Lorimier, Montreal, curator, Jan. 21. 

Re Mary Susan Davis (Castle ft Co.), Montreal. - 
John Fulton, Montreal, curator, Jan. 22. 

ReGtigaon fr^re ft Cic, traders. Quebec —J. M. 
Marcotte, Montreali curator, Jan. 21. 

Re A' Oauthier. Ste. Justine de Newton.— Kent ft 
Turootte, Montreal, joint curator, Jan> 28. 

/^eSdmondLabelle, Montreal. — Kent ft Tniootte, 
Montreal,joint curator, Jan. 22. 

Re Prosper Philippe Meroier— P. S. Graadpr^i St. 
Valtfrieuy County of Sheff»rd, curator, Jan. 16* 

Re Wm. Stanley, bookseller, Quebec.— H. A. 
Bedard, Quebec, oniator, Jan. 28. 
Dividende. 

i?eA. B. Boissean, dry goods merchant, Quebee.— 
Second dividend, payable Feb. 10, H. A- Bedaid, 
Quebec, curator. 

Re Henry T. Farley, Brammondville.— Firtt and 
final dividend, payable Feb. 10, J. McO. Haiiis, 
Montreal, curator. 

Re¥' X. Lamothctrader. Upton.— First and final 
dividend, payable Feb. 11, J. Moxin, St. Hyaolnthe, 
curator. 

Re Alex- Mahen.St. Chrysostomc-First dividend, 
payable Feb. 26, Kent ft Turcotte, Montreal, joint 
curator. 

Re Provost, Provost ft Cie., Montreal.— First divi- 
dend, payable Feb. 26, Kent ft Turootte, Montreal, 
joint curator. 

Re Laurent Toutant, Three Rivers.— Dividend on 
proceeds of real property, payable Feb. IS, Kent ft 
Turcotte, Montreal, joint curator. 

i?e Valois, Lusignan ft Co., Montreal.— First and 
final dividend, payable Feb. 20, Kent ft Turootte, 
Montreal, joint curator. 

Separoiion a» to Property. 

O^lanire Vandrv vs. Napol6on Monette, oontraetor, 
Montreal, Jan. 17. 



A Pdzzli fob thb Gaolkb.- Judge Kent, the well* 
known jurist, presided in a case In which a man was 
indicted for burglary; and the evidence at the trial 
showed that the burglary consisted in cutting a hole 
through a tent in which several pereons were sleeping, 
and then projecting his head and arm through the hole 
and abstracting various articles of value. It was 
claimed by his counsel that, inasmuch as he never 
entered into the tent with his whole body, he had not 
committed the ofience charged, and must therefore be 
set at liberty. In reply to this plea, the judge told the 
jury that if they were not satisfied that the whole man 
was involved in the crime, they might bring in a ver- 
dict of guilty against so much of him as was involved. 
The jury, after a brief consultation, found the right 
arm, the light shoulder, and the head of the prisoner 
fruilty of the oflfence of burglary* The judge aooord- 
ingiy sentenced the right arm, the right shoulder, and 
the head to imprisonment with hara labour in the 
State prison for two years, remarking that at to the re»t 
<^the man*» 6ody, he might do wiih ii a§ he pteaeed,^The 
OreenBag, 
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The appointments of Qaeen's Counsel in 
England have been aunoanced> but what a 
contzHst does the list present to those upon 
which we have recently oommented ! The 
Xorufon Law Journal says, ** an addition of 
new silk to the Queen's Counsel bench has 
been expected for some tinae. One Queen's 
Coonsel only was appointed last year. In 
February, 1888, fourteen practising barristers 
were made Queen's Counsel On the present 
occasion seven practising barristeis only are 
pat in the front row. The appointments of 
Sir Augustus Stephenson, Solicitor of the 
Treasury and Director of Public Prosecutions, 
and of Sir William Hardman, formerly 
chairman of the Surrey Sessions, are honours 
well deserved from long service in public 
office. Mr. A. V. Dicey, junior standing 
coonsel to the Commissioners of Inland 
Bevenne, has long earned the right of 
becoming leading counsel. Mr. R. P. Haldane, 
M. P., is the only Chancery barrister ap- 
pearing in the list The Midland Circoit 
has Mr C A. Cripps, the South-Eastern Mr. 
R.O. B. Lane and Mr. Sidney Woolf, the 
North-Eastem Mr. Cyril Dodd, and the 
Northern Mr. Macrory as new leaders on 
those circuits." It appears, therefore that in 
three years only twenty-two appointments 
have been made in England — ^less than the 
number announced on one day in the 
province of Quebec alone ! 



The death of Mr. Alfred B. Major has 
made a gap not easily filled in the ranks of 
the junior bar of Montreal. Mr. Major came 
bere a stranger, a few years ago, and by 
steady application combined with fair ability, 
obtained admission to the profession, and 
was rapidly making his way to an excellent 
position at the bar when prostrated by the 
illness which, unhappily, has cut short his 
career. Mr. Major was the author of ** Legal 
Bketchee," a republication of papers and 
sketches of considerable merit, which was 



favorably noticed at the time of its appear- 
ance. He was also a valued contributor to 
the Montreal Law Reports. 



Pres. C. W. Needham, at the annual meet- 
ing of the Chicago Law Institute, observed :— 
"A library is a workshop— a place of toil and 
labor. No sound of hammer is heard ; men 
move in quiet, but temples rise— temples not 
for idol worship, but wherein dwell rightness 
and truth. For come with what purpose we 
may, the study of great opinions, the reason- 
ing of learned jurists, the dear presentation 
of sound law upon the written page, and 
greater still, the conviction that always ac- 
companies truth, leads all minds to an ap- 
prehension of right principles, and the con* 
stant study of them to the practice and 
application of these principles to practical 
questions and issues. Books are thoughts 
crystallized— ideas in picture. We study 
them from without and detect the errors and 
apprehend the right as we cannot do by any 
other process. The decisions of Courts are 
the application of principles to practice, and 
we judge of the rightness of these principles, 
and the fitness of their application, without 
the prejudice or bias that comes with personal 
contact, or knowledge of the parties immedi- 
ately interested. Nothing quickens mind 
like contact with mind, and in the library 
this process is carried on without distraction 
or unnecessary friction. He who establishes 
a library of good books, not only preserves 
thought, but furnishes the tools and material 
for the creation of new thought ; and they 
who establish and maintaui a well selected 
law library, not only preserve precedents, but 
furnish the inspiration and activity of mind 
that creates good law and makes able 
jurists." 



SUPREME COURT OF CANADA. 

Ottawa, Jan. 22, 1890. 

Ontario.] 

Haldimand Elbction Case. 

Election lavy^Corrtipt actr^Brihery by Agent 
-'Proof of Agency. 

An election petition charged that H., an 
agent of the candidate whose election wa^ 
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attacked, oorrnptly offered and paid $5 to in- 
duce a voter to refrain from voting. The evi- 
dence showed that H. was in the hahit of 
assisting this particular voter, and that, being 
told by the voter that he contemplated going 
away from home on a visit a few days before 
the election and being away on election day, 
he promised him $5 towards paying his ex- 
penses. Shortly after, the voter went to the 
house of H. to borrow a coat for his journey, 
and H.'s brother gave him $5. He went 
away and was absent on election day. 

Hddf that the ofifer and payment of the $5 
formed one transaction, and constituted a 
corrupt practice under the Election Act. 

The proof of H.'s agency relied on by the 
petitioner was, that he had been active on 
behalf of the same candidate at former elec- 
tions; that he had attended a committee 
meeting held on behalf of the candidate and 
took part in going over the list of voters; 
and that he acted as scrutineer in the elec- 
tion in question. It was also shown that 
there was no regular organization of the party 
at the election, but the candidate had ad- 
dressed a mass meeting of the electors, and 
stated that he placed his interests in their 
hands. It was contended that every mem- 
ber of the party was thereby constituted his 
agent 

Held, affirming the judgment of the trial 
judge, Ritchie, C J., dissenting, and Tasche- 
reau, J., hesitarUe, that the agency of H. was 
sufficiently established to make the candi- 
date liable for his acts, and the candidate 
was rightfully unseated for bribery by H. 

Appeal dismissed with costs. 

Aylesworth, for appellant 

McCarthy, Q. C, for respondent 



EXCHEQUER CX)URT OF CANADA. 

Ottawa, Jan. 20, 1890. 

Coram Burbidge, J. 

Caktbe, Macy & Co. V. Thb Queen. 

JRevenue-^Customsdulies^Goods in Iransitu. 

The plaintiffs shipped teas from Japan to 
New York for transportation in bond to 
Canada. On the arrival of the teas at New 



York and pei^ding a sale thereof in Canada, 
such teas were allowed to be sent to a bond 
warehouse as unclaimed goo' s for some five 
or six months. They were then entered at 
the New York Custom House for transporta- 
tion to Canada, and forwarded to Montreal 

There was nothing to show that the plain- 
tiffs at any time proposed to make any other 
disposition of the teas, and there was nothing 
in what they did that contravened the laws 
or regulations of the United States or of 
Canada with respect to the transportation of 
goods in bond. 

Held, that the teas were not dutiable as 
teas from the United States, the transaction 
having taken place prior to the passing of 
the Act 52 Vic, c. 14, which expressly pro- 
vides that in such a case the teas would be 
dutiable. 

D. Macnuuter, Q. C, for claimants. 

JK. Sedgeivick, Q. C, and W. D. Hogg, Q. C, 
for the Crown. 

EXCHEQUER COURT OF CANADA. 
Ottawa, Jan. 20, 1890. 
Coram Burbidob, J. 
The Queen r. Tub Grand Trunk Railway 

Company. 
Information — Damage in the nature of interest 
— Rate thereof. 
On a contract for the payment of money 
on a day certain, with interest at a fixed rate 
down to that day, a further contract for the 
continuance of the same rate of interest is 
not to be implied. 

In assessing damages in the nature of in- 
terest on a bond payable at a particular place, 
reference should, in general, be had to the 
rules in force at the place where the same is 
so payable. 

Quaere : Will an action lie for interest not 
payable by contract, but as damages for the 
: detention of a debt or money daim, where the 
I principal sum had been paid to and received 
by the plaintiff before action brought — Dixon 
V. Parkes, (1 E*ip. 110); HeUier v. Franklin, (1 
Starkie, 291); Beaumont v. Oreathead, (2 0. B. 
494.) 

W, U. Hogg, Q, C, for the Crown, 
John Bell, Q. C, for respondent, 
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SUPERIOR COURT-^MONTREAL* 

InjonOim^Pouvoirs des corporations muni' 
dpales, 

Jugi :—lo. Que la corporation de Ste-Cun4- 
Konde, autoris^ A acheter I'aqueduc de Ste- 
Can^onde et St Henri poor one somme de 
$400,000, par un Statat pass^ alora que Tun 
defldeax propria taires de Taqueduc 6tait in- 
terdit poor d^mence, ne pouvait acqu^rir la 
part de I'interdit que judiciairement ; en con- 
B^qoenoe elle pouvait acqu^rir priv^ment 
raotre moiti^ A un prix n'exc^ant pas la 
moiti^ de $400,000 ; sauf il acqu^rir Tautre 
moiti^ lorsqu'elle sera vendue judiciairement 
soiti la pouTBuite des cr^anciers de Tinterdit, 
on sur licitation provoqu^ par Tun des co- 
propri^taires. 

2o. .Qa'il doit £tre laiss^ au Gonseil de ville 
nne discretion raisonnable dans une transac- 
tion de oe genre, et que la Cour n'lnterviendra 
pas poor I'empocher d'acqu^rir la moitl^ de 
Taquednc, loisqu'il pretend que c'est le seul 
mode pratique d'arriver & Tacquisition du 
toQt, et qu'il est constant qu'il est de Tlnteret 
de la ville d'acqu6rir Taqueduc.— i^o^ v La 
Corporation de la ViUe de Ste-Cunigondef el 
Berger, mis en cause, Pagnuelo, J., 2 nov 1889. 

Compensation'^ Penshn—NnUiii des arrange- 
ments durant mariage au sujet des droits des 
^)OUx^ArU 1188, 1264, 1265, CC. 

Jugi:^\o, Qu'une dette non liquide pent 
qoelquefois §tie opposee en compensation, 
qoand elle est facilement liquidable, com me 
te prix d'une pension et entretien, et lors- 
qa'elle est li^ & la cr^ance rcclam^e par le 
demandeur, laquelle est elle-m^me contest^e. 

2a Que la convention entre le mari et le 
beao-pfirp, que le mari et la fern me vivraient 
B^par^ et que la femme ne poursuivrait 
point son mari en separation de corps et de 
bieos, et ne r^lamerait point les droits lui 
r^nltant du mariage, et notamment sa part 
de communaute est nuUe ; le mari, poursuivi 
en separation de corps et de biens, pent r^- 
elamer du beau-pdre les biens mobiliers qu'il 
Ini avait abandonn^s lors de I'arrangement H 
]a condition que sa femme ne le poursuivrait 
point; mais dans oe cas, le beau-pdre pent lui 
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opposer en compensation la valeur de la pen- 
sion et entretien de la femme. — Dicary v. 
PominvilUf Pa^nuelo, J., 29 nov. 1889. 



Review of Judgjnent — Examination of 
Defendants, 

Held .—That where it appears to the Court 
sitting in Review of a judgment of the Super> 
ior Court, that the defendants, in the special 
circumstances of the case, should have been 
examined on oath in the cause in the Court 
below, it may reverse the judgment) and 
order the transmission of the record to the 
Court below, in order that such examination 
may take place. — Miller y. Lepitre, in Review, 
Doherty, Papineau, Loranger, JJ., June 12, 
1886. 



Ulegitimaie child — Claim for maintenance— Art' 
240, aa—Evidence offHtation—Art 232, 
CC— Commencement ofpr. of in writing — 
Obligation of lieirs of parent deceased. 

The tutor to a natural child whose reputed 
father died before the birth of the child, sued 
the heirs of the deceased for maintenance. 
The heirs (father and mother, and brothers 
and sisters of deceased) had received $1200 
in all from the succession. The action was 
dismissed by the Court below for want of 
proof, whereupon the Court of Review rever- 
sed this judgment, and ordered the examin- 
ation of the defendants on oath. It was 
elicited from them that the deceased, shortly 
before his death, declared himself to be the 
father of the child, then unborn. 

Held ;— 1. That the admissions of the de- 
fendantSi showing that the deceased acknow- 
ledged the paternity of the- child, were 
equivalent to a commencement of proof in 
writing, and established the filiation of the 
child ; and this evidence, which was express- 
ly authorised by the previous judgment of 
the Court of Review, was legal. 

2. That although the defendants inherited 
their respective shares before the birth of the 
child, the obligation of the father for main, 
tenance (Art. 240, C.C.) devolved upon them 
as his heirs, and as having accepted his 
succession. 

3. That their obligation in this respect was 
not joint and several. 
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4. (Mathieu, J., disi.). That the obligation 
to famish aliment does not extend beyond 
what the heirs respectively have received 
from the sacoession.— ifi/^ v. Lepitre, in 
Review, Jett6, Gill, Mathieo, J J.,May 31,1889. 

CapiM—Jvdidal aJbandowmeni — Effect of— 
iMpfiKMnieni* 

Hdd .'—That the effect of a judicial aban- 
donment made by a debtor imprisoned under 
a ooptcM is to entitle the debtor to his liber- 
ation ; and where the abandonment, on the 
contestation thereof by the plaintiff, is de- 
clared fraudulent and insufficient, the Court 
has no power under the existing law, after 
the debtor has undergone the term of im- 
prisonment not exceeding one year, to which 
be may be condemned under Art 776, C C.P., 
to sanction his further detention under the 
capias until he discloses assets alleged to 
have been fraudulently secreted.— O^vt^ v. 
Foamany in Review, Johnson» Gill, Wurtele, 
JJ., Oct 31, 1889. 

Fraud and deception — Land and loan comr 
panjf — Pwckate of tpecuUUive claim, 

Hdd .*— 1. Where a signature to a covenant 
of sale was obtained by fraud and misrepre- 
sentation, by pretending that a condition 
previously objected to by the party signing 
had been removed from the agreement, that 
the agent who procured the signature was 
not entitled to recover the commission stipu- 
lated in such agreement. 

2. That a company incorporated as a land 
and loan company cannot lawfully purchase 
or deal in claims of the above nature.— 
Land & Loan Co, v. Fram-f Davidson, J., 
Dec. 19. 1889. 

Contractr-'No term fixed^Defavit, 
Hdd .'—Where a contract of hire of grain 
bags> for a voyage, did not fix the time when 
the bags should be returned, but stipulated 
only that bags not returned should be paid 
for at a fixed rate ; that the lender was bound 
to put the party hiring the bags in default 
to return them, before he could sue for the 
price ; and that a tender of the bags was a 
good defence to the action.— ilmmcan Bag 
Loaning Co, v. SteidUman, Davidson, J., Oct 
30,1889. 



Witne»^Rdigi4m hdief^AH, 259, C.C.P, 

The testimony ot a witness who declares 
that he does not know whether there is a 
state of rewards and punishments after 
death, is inadmissible, (Art 259, C.C.P.)— 
Schwersenihi v. Vintherg, Tait, J., Nov. 16, '88. 



Privilege— Attorney's Costs— Art. 1994, C.C. 

Held, That the only privilege which exists 
in respect to counsel fees and attorney's 
costs is the one which relates to costs and ex- 
penses incfurred in the interest of the mass 
of the creditors, either to enable them gener- 
ally to obtain payment of their claims, or for 
the preservation of their common pledge ; 
and that costs incurred |in ^the texclusive 
interest of one individual, and with the ob- 
ject of withdrawing certain revenues of tills 
person from the reach of his creditors, are 
not entitled to the privilege created by Arts. 
1994-1996, CC—Bamard v. Molson, Wurtele, 
J., May 13, 1889. 



THE NEW CHIEF JUSTICE. 

A large number of the membeis of the Bar 
assembled in the Superior Court, No. 1, on 
Saturday, Jan. 25, when the formal installa- 
tion of the Hon. F. G. Johnson as Chief 
Justice of the Superior Court, took place. All 
the Montreal Judges were present, with the 
exception of Justices Gill and Pagnuelo, who 
were aljsent through illness. There were also 
four Judges from the other districts, the 
Bench being occupied by the Hon. Chief 
Justice, and Justices Doherty, B^langer, Jett^, 
Mathieu, Loranger, Ouimet, Wurtele, Tait, 
Davidson, Tellier and de Lorimier. 

The Commission having been read by Mr. 
John Sleep Honey, clerk of the Court of Re- 
view, Mr. N. W. Trenholme, Q, G, Bdtonnier 
of the Bar, rose and addressed the Chief Jus- 
tice on behalf of the Bar. He said:—" Mr. 
Chibf Justice, the honorable duty devolves 
upon me of conveying to you on this auspi- 
cious occasion the congratulations of the Bar 
of Montreal on your well merited advance- 
ment to the high ofiice of Chief Justice of the 
Superior Court for this ancient Province of 
Quebec. In doing this, I may say, that 1 
speak not only for those members of the Bar 
whose mother tongue is English, but also for 
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my bxetbren the FrenchHspeaking members, 
whose ooDgratulations will moreover be oon- 
yeyed to yoa by an eminent representative of 
their number. AVe are all agreed that the 
important position to which you have been 
caUed is one for which you are eminently 
fitted, and to which you are entitled by your 
loDg services, your talents, and the qualifica- 
tioDs yon possess. To rare natural talents, 
yoa have added a mastery of the two great 
languages of our law in all their strength and 
beauty, and in their literature, culture and 
joriBprndence. 

"An occasion such as the present appears 
to me to be a fitting one for us of the Bar to 
recall to mind, without stopping to dilate 
thereon, the grand two-fold heritage we in 
this ProTinoe possess in our judicial system 
on the one band and in the body of our civil 
laws on the other. Our judicial system under 
which yon hold your commission is a part of 
the British constitution. We have just heard 
your commission read. To be able to write 
that commission cost our ancestors a long 
and arduous struggle. That commission is 
in effect the same as the commission under 
which a Judge is appointed in Westminster 
Hall or wherever the British system of an 
independent judiciary exists,and renders the 
Jndge here as there more independent than 
the Sovereign. 

" I say we should appreciate that grand 
judicial system, which gives to British Judges 
everywhere such independence in the admin- 
istration of the law. It is the highest pro- 
duct of England's civilization, and has done 
more to make her name respected through- 
out the world than perhaps anything else. 
Wherever that system is seen in faithful oper- 
ation, there are protection to life and property, 
and hope and ground work for future ad- 
vancement; but wherever that system is 
wanting, and one of a dependent or elective 
judiciary prevails, as unfortunately in some 
instances iii the neighboring country, we see 
what discredit even a few vicious examples 
can bring on the institutions of a country ; 
and this I say without disparaging generally 
the administration of justice in that country, 
which, as we all know, is one of great law- 
yers and judges, and where law is, on the 
vhofe, well administered. 



"But in addition to this inestimable system 
of an independent judiciary, where is the 
judiciary that is called upon to administer a 
nobler code of laws than that which governs 
in this Province ? We have the noble system 
of which Fothier was and still is the great ex- 
pounder with the best positions of English 
law ; and we lawyers believe that the laws 
of this Province are destined to play no insig- 
nificant part in the future code for our Do- 
minion engaged as it is in laying the foun- 
dations of civil institutions over half a 
continent 

*' I wish we could forget our little dififei^ 
ences and rise to a proper appreciation of the 
great advantages we possess. I may say for 
the Bar of Montreal, that with all our short- 
comings and defects there exists among them 
a spirit of genuine liberality. As to our short- 
comings in not so efliciently aiding the Bench 
as we ought to have done, the occasion is also 
perhaps a fitting one for us to express repent- 
ance for ihe past, and promise amends and 
more zealous co-operation in the future. Since 
the long vacation, under the few but valuable 
amendments to our procedure, and the new 
rules for the conduct of business adopted by 
the Honorable Judges, much advance has 
been made, and the result has been most 
beneficial. We cannot, however, I regret, 
make the same boast of our Code of Proce- 
dure that we can of our Civil Law, but I hope 
that the improvement that has taken place 
is but one of many that will follow under 
your chief Jtisticeship. 

" It only remains for me to express to you 
the wishes of the Bar, that you may long 
and worthily fill in health and vigor the high 
and honorable position to which Her Majesty 
has lieen pleased to call you." 

At the conclusion of the BdUmnier's address, 
Mr. J. J. Day, Q.C., a member of the Montreal 
Bar since 1834, begged leave to observe that 
nothing could give him greater pleasure than 
to be present on such an occasion as this, and 
to add his testimony, as he was proud to be 
able to do, to all that had fallen from the lips 
of the Bdtonnitr as to the eminent fitness of 
the appointment of their present Chief Jus- 
tice, whose career from its very commence- 
ment he had watched with interest and ap- 
probation. 
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There was now a call for Mr.C A. Geoffrion, 
Q. C, eX'Bdtonnier, who spoke as follows : — 

" Monsieur le Jnge en Chief, je r^ponds 
volontiers ft Tappel qa*on me fait d'ajouter 
qoelqoes observations A I'adresse de felicita- 
tions que vient de vous pr^enter notre b&- 
tonnier. 

" £n language du palais je pourrais plaider 
short notictf mais je renonce ft toute exception 
pr61iminaire ; ce sera mon excuse pour ex- 
primer si mal ce que tout le monde pense si 
unanimement 

" En effet, M. le Juge en Chef, les mnrs 
de cette salle soot aujourd'hui t^moins pour 
la premiere fois d'un veritable ph^nom^ne 
au barreau ; ils renferment dans leur enceinte 
cent avocats, et mdme plus, de m^me opinion 
et d'accord sur la m^me question : chose non 
moins extraordinaire, onze juges nous voient, 
nous entpndent, ct d^cident ft rananimit6 
que nous avons raison. 

'* Juges et avocats s'unissent done pour 
vous dire que vous m^ritiez la haute dignity 
dont vous venez d'etre honors : non seule- 
ment que vous m^ritiez cet bonneurj mais 
que vous en 6tiez le plus digne par votre ^e, 
vos connaissances et vos aptitudes sp^ciales ; 
les avocats dont la langue matemelle est le 
fran^ais, se plaisent surtout ft reconuattre 
dans votre nomination un hommage ft celui 
qui s'est toujours distingue com me I'un des 
plus ^loquents oratenrs dans les deux lan- 
gues qui se disputent la palme ft notre bar- 
reau canadien. ^ 

'* J'ai fait allusion ft votre dge, mais je vous 
prie de ne pas en ^tre bless^ : 11 est bien vrai 
que les anciens au barreau pr^tendent que 
d^jft vous ^tiez ft vous y distinguer par vos 
talents lorsqu'ils y sont arrives. Nous aurions 
doute de Texactitude de leur m^moiroisi nos 
archives ne leur avaient donn^ raison ; mais 
quelque soit le nombre des ann^es que 
compte votre carridre, personne n'a jamais 
pretendu que vous etiez vieux. II existe m^me 
nne conviction bien arr^t^ au barreau, c'est 
que vous ne vieillirez jamais, et que vous 
continuerez encore bien longtemps ft orner le 
banc par vos talents et vos vertus/' 
Tlie Chief Justice then said :— 
" Mr. BdLonnier and gentlemen of the Bar, 
if anything could have been wanting to add 



to the profound feeling of gratification I ought 
at this moment to feel, it has been more than 
amply supplied by the kind observations of 
my venerable and much valued friend, Mr. 
Day, whose long career of probity and success 
in his profession adds to the value of his kind 
approbation, and whose surviving testimony 
after the long years we have known each 
other takes me back to old days never to re- 
turn, nor ever to be even remembered with- 
out emotion. Mr. Bdtonnier and gentlemen, 
for your kind words of congratulation I must 
endeavor to express my thanks as best I may, 
though I can hardly trust myself to say all J 
should wish as to the personal feelings insep- 
arable from this occasion, and from the long 
train of thoughts of bygone days which it 
evokes in my breast I take it, however, 
that those kind and encouraging words of 
yours address themselves not so much to my- 
self as to my office ; and in the capacity in 
which I feel they are addressed to me, it 
would be strange indeed if I had not some- 
thing to say, something to recall, something 
to re-awaken the past,and to tell of what used 
to be before some of you were born ; what 
things I have seen within these walls in the 
long ago ; what faces, what voices I remem- 
ber that will never be seen or heard again— 
what examples still survive, and what things 
still live that may give us light to live by now 
in the present With more than the number 
of years commonly allotted to man stretching 
away behind me, of which time half a cen- 
tury has been passed in the profession of the 
law, and half of that time again on the Bench, 
I have something to remember, though it 
may not be so easy to tell it as it impresses 
nie ; for if not within these very walls, yet 
within those of the old Court House which 
they have replaced, and on this very spot, or 
very near to it, indeed, I have seen Chief Jtis- 
tices Beid, O'Sullivan, Valli^res and Rolland 
on the Bench— men whose names will surely 
live in the annals of our profession ; and at 
the Bar I have heard Buchanan and Walker, 
and Driscoll, and Meredith, and Drummondi 
and Lafontaine, and Dorion, and Loranger, 
and Papin, and many others, some passed 
into the shadow-land, and one or two still 
with us, like our venerable friend who has 
so kindly joined in the chorus of your good 
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wishes for me to-day. And in' the other 
maiD district of Quebec in which, in the old 
time, as yon know, one Chief Justice of this 
Court used to reside, while another sat here, 
I har« seen the great Jonathan Sewell, the 
very founder of our procedure, whose judg- 
ment in the case of Forbes v. Atkinton would 
alone entitle him to the lasting gratitude of 
lawyers; and I have also seen sitting there 
his successor, the late Sir James Stuart, one 
of the most remarkable figures in our history. 
K I were to go beyond tlie memberehip of 
oar own profession, I could recall the names, 
ss it seems to me I still see their faces, of 
almost every leading man in this country for 
the last five-and-fifty years. 

" It always was to me matter of great re- 
gret that in re-casting our judicature system, 
the historic name of the King's or Queen's 
Bench^ which formerly belonged to the Court 
exercising our present jurisdiction, had been 
transferred to the Court of Appeal, which has 
no original jurisdiction whatever, save in 
criminal cases. But the historic jurisdiction 
of the Court of King's Bench is still ours, 
though the name has been changed. And 
well do I remember, too, my first young days 
at the Bar, and the kindness I always re- 
ceived from some of the leaders— Bench and 
Bar as well, whom I have mentioned. Above 
all, I remember, and shall never forget the 
impression made upon me in my early stu- 
dent days by the court-martial sitting in that 
same old place now replaced by this, and 
before whom were tried the political prisoners 
in those dark days which have since ex- 
panded into the light of political liberty ; and 
I recall the sadness and the pride with which 
I acted as translator to that court, for my 
hand recorded, and my tongue translated 
every word of the evidence that was given 
in those cases. 

"But though memory entice us with its 
powerful, sad, and sometimes bitter spell, let 
us not forget that we are here to-day, and 
while we live, to act, and to do. It was said 
by Daniel Webster in one of his speeches 
that tliere is but one thing in the world wo 
can neither face nor fly from, and that is the 
consciousness of duty disregarded. You have 
been kind enough, Mr. Bdionnier, to mention 
the somewhat better state of things as re- 



gards despatch of business in our Court since 
the close of the long vacation. As far as that 
is attributable to the judges, you may rest 
assured that it is very far from being due to 
any exclusive exertion of mine. We may 
also reflect that it is only since the close of 
last vacation that this Court has had the full 
complement of judges allowed by law, and 
every one of them is as anxious as I am, and 
much more efficient in steady effort to ad- 
vance the cause of justice in its practical 
every day administration ; and if he will not 
mind my mentioning his name, I feel that 
we all owe a debt of gratitude to my honor- 
able and learned brother Jett^ for his inde- 
fatigable efforts in organizing and promoting 
our daily practice in these Courts. It ought 
to be borne in mind also what this Court has 
to do. The statistics show that we ten judges 
in Montreal are charged with considerably 
more than half of all the business in the en- 
tire Province, and therefore are called upon 
to do, though only one-third of the number, 
more than is required of the other two-thirds. 
There is no time and no need to descant upon 
the rights and the duties and the honor of 
the profession of the law. An upright and 
independent Bar is as indispensable as a 
pure and able Bench. Without your co-oper- 
ation we can do little, with it we can do all 
that the public have a right to expect Again 
I desire to thank you for the great and much- 
felt kindness of this demonstration, which 
makes me feel that I have some right to in- 
dulge in reasonable satisfaction when I hear 
such words as have been addressed to me to- 
day by tht^se who are responsible for what 
they say and know whereof they speak." 

After the applause which greeted these re- 
marks had died away, the Chief Justice 
stated that after a recess of a few minutes 
the Court of Review would sit for the hearing 
of cases. 

WOMEN IN PRISON. 
Compulsion is the woman convict's drop of 
bitterness. The complete mortification of 
that harmless sort of vanity which fills so 
much of a woman's life makes her durance 
doubly vile. All her fine feathers are sacri- 
ficed ruthlessly. Her hair, which she has 
apostolic authority for regarding as an oma- 
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ment, is shorn of its last lock as soon as her 
cell has been allotted to her ; and the face 
which has gazed with perfect passiveness, 
almost to rouse a country's admiration, and 
the tongue that has been mute under the 
finding of jury and sentence of judge, are 
raised to plead pathetically with the holders 
of the scissors, while the corridors sometimes 
ring again to the piercing cries for a sparing 
pity as the inexorable shears gather their 
harvest of curls. But spring returns and the 
hair renews itself, and the girls grumble that 
a thoughtless administration provides them 
with no hairpins. One woman, whose hair 
continued to be suspiciously resplendent, as 
of macassar, after weeks of incarceration, 
was an object of some wonderment, even to 
the chaplain, until she explained to him in 
confidence that she allowed her broth to 
grow cool, and then skimmed off the fat to 
glitter in her crown of glory. Another girl 
certainly rouged, and rouge tells efiectually 
on the pallor of prison confinement Great 
was the envious indignation of her sisters in 
servitude against a frivolity so unattainable, 
but greater still perhaps was the curiosity to 
discover how the accomplishment of such 
frivolity could be attained. At length it was 
discovered that the red threads woven among 
the blue shirts which she had to sew would, 
when drawn out and chewed, yield the 
bloom yearned after by the cheek of beauty. 
The manner in which nearly every woman 
finds it possible to disarrange and double 
one of her underskirts and present the fas- 
cinations of a crinolette is so comic that it 
has been known to wring a smile from the 
gravest among men— a prison chaplain. 
And a woman without a looking glass! 
Only the austerest and severest orders of 
nuns renounce that And perhaps it is the 
female prisoner's most oppressive penance, 
for the relief of which she is even willing to 
risk the imposition of extra punishment — a 
task the more, a meal the less. By an acci- 
dent, which she declares she will regret for 
a life-time, she has broken a window. The 
hole is there, sure enough, but where is the 
detached glass ? Days after this it is found 
concealed in a comer of her cell, and behind 
a strip of black cloth, her substitute for 
quicksilver. And all for what? There are 



no male hearts to break and few male eyes 
to see— only those of governor, chaplain and 
doctor. — San FranctBoo Argimaut. 



INSOLVENT NOTICES, ETC. 

Oue&ee Qffieial Oaxette, Felt, ]. 

Judicial AhandtmmeiUt, 

Jean Adelard B^Ianger, Montreal Jan. 27. 

Blaok Sc Looke, leather oommiflaon merehantSi Mon- 
treal, Jan. 21. 

Che. S. Qagnier, painter, Montreal, Jan. 21. 

Charles G. Olass, trader, Montreal, Jan. 18. 

ErastoB C. Landon and Samnel R. Martin, doing 
businesfl as The Landon Dry Plate Co., Montreal. 
Jan. 25. 

A, W. Morris & Brother, manafaotnrers, Montreal, 
Jan. 22. 

A. ParadiB & Cie., Qaebee, Jan. 29. 

Octave Petit, parish of Ste-Gertnide, Jan. 17. 
Cttratort appomted. 

He Angnste d'Anjoa, St. Mathien.~H. A. Bedard, 
Qaebee, onrator, Jan. 28. 

Be L. A. Banserean, Montreal.— J. McD. Hains, 
Montreal, curator, Jan. 30. 

Be Dame Mary Ann Barry (Thomas Quinn & Co).~ 
P. E. Bmile de Lorimter, Montreal, earator, Jan. 27. 

Be Charles G. Glass, Montreal— W. A. Caldwell, 
Montreal, earator, Jan. 28. 

Be Niu>. Layasseur. Three Riyers.— Kent & Tareotte, 
Montreal, joint curator. Jan. 23. 

Be George White MoKee, Coatieooke.— W. A. Cald- 
well, Montreal, curator} Jan. 28- 

Be A. W. Morris & Brother.— T. Darling, Montreal, 
curator, Jan. 29. 

Be Z6phirin Vandzy) plumber, Quebec— N. Matte, 
Quebec, ourator, Jan. 29. 

Dividende. 

Be H^l^ne Chalifour, Montreal.— First dividend, 
payable Feb. 25, Rent A Turootte, Montreal, joint 
ourator. * 

Be Dame Marie Hermine Roy (Guimond & Co.). 8(. 
Raymond.— Third dividund. payable Feb. 2S, Kent A 
Turvotte, Montreal, joint ourator. 

Be Philias Dub^.— Third dividend, payable Feb. 3, 
M. Deschenes, Fraserrille, ourator. 

BeluL. Gaillonx, Three Riyers.- First dividend, 
payable Feb. 26. Kent & Turootte, Montreal, curator. 

Be F. A. Lallemand.— First diyidend, payable Feb. 
18, A. W. Steyenson, Montreal, ourator. 

Be J. A. Layall^C) Berth tenrille.— First dividend, 
payable Feb. 25, Kent & Turootte, Montreal, joint 
curator. 

APPOINTMENTS. 

V. B. Sicotte, sheriff of the district of St. Hyoointhe, 
to be recorder of the Recorder's Court of the city of St. 
Hyacinthe. 

SPECIAL TEBMS. 

Special term of Superior Court for distriot of Sagne- 
nay, from Vj to 24 March. Special term of Circuit 
Conrt, for distriot ot Saguenay, from 15 to 17 March : 
and for County of Charlevoix, at Bale St. Paul, 12 and 
18 March. 
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Vol. XIII. FEBRUARY 16, 1890. No. 7. 

It appears from a letter received, that the 
0,0. appointment has fallen so low that it is 
not considered worth the fee exacted on the 
commission. A '' Q.C.'' writes ns as follows : 
— *'I see in Na 4, of 13 Legal News, an ex- 
tract from the Canada Law Journal about 
appointments of Queen's Counsel, to the 
efiect that it is an inexpendve mode of 
pleasing etc. Some kind friends got my 
name included in a list of Q.C.'s published in 
the Canada QazeiU about three years ago. 
At the same time I received a letter or 
circular (partly written and partly printed) 
from Mr. Powell, Assistant Secretary of 
State, informing me of the appointment, and 
that as toon as I sent to the Government at 
Ottawa 9k Jet of twenty dollars^ my commission 
▼ould be sent to me* etc As I thought that 
If. jeu ne valaU pas la chandeUe I never sent 
the $20, and therefore never got the com- 
mission. I do not consider that I am a Q.C., 
baying declined to pay the required fee to 
boy that great (?) honor, and I have never 
pot on the silk gown, nor taken my seat at 
the Q.C table in G)urt You see that it is 
not altogether an inexpentive mode of pleas- 
ing etc I may add that in 1878 the Pro' 
vincial Government at Quebec sent me 
(vithout requiring a fee) a commission as 
Q.U But about that time there was a 
qtiestion ra'sed in the Supreme Ck>urt as to 
the legality or constitutionality of these pro- 
Tindal appointments ; at all events I never 
availed myself of thia commission." It 
would be interesting to know how many of 
the persons similarly honored have not paid 
ibr Iheir commissions. 



The Lqhb Journal (London) referring to the 
case of Reg. v. The Jutiices of Bromley, says it 
is an interesting and instructive illustration 
of the rule of law that the king is not bound 
by any statute if he be not expressly named 
to be 80 bound. A summons had issued to 
a baker, who was also a postmaster, and had 
^>eeQ supplied from the General Post Office 



with a scale for the purpose of weighing the 
Queen's mails. A summons was issued 
against him as 'a person who uses or has in 
his possession for use for trade a scale which 
is false or unjust' under section 25 of the 
Weights and Measures Act, 1878. The jus- 
tices issued the summons, but Lord Cole- 
ridge and Mr. Justice Mathew had no hesi- 
tation in making a rule absolute for a prohi- 
bition, on the groutid that it was clear that 
the provisions of the Act were not intended 
to apply to weights, measures, and scales 
supplied by the Post Office. In other words, 
they were the property of the Queen and 
could not be called in question, and her ser- 
vants are not ' persons ' within the meaning 
of an Act of Parliament unless expressly 
named. 

QUEBEC ELECTION ACT. 
An Act was assented to on the 31st January 
last to provide for the immediate operation 
of the Act of this Province, 52 Vict, chap. 4, 
intituled : "An Act to amend the Quebec 
Election Act by extending the franchise, and 
to amend the Municipal Code respecting the 
preparation of the valuation roll." 

The Act passed in the present session con- 
tains three sections, which read as follows: — 
1. Until the next general valuation roll is 
prepared in any municipality (city, town, 
village, parish, township, &c.) any person to 
whom the electoral franchise is given by para- 
graphs 3, 4, 5, 6 and 7 of article 173 of the 
Revised Statutes of the Province of Quebec, 
as replaced by section 3 of the Act 52 Vict., 
chap. 4, may, by a simple application to the 
council of his municipality, and upon proof 
of his qualification, have his name entered 
upon the list of electors of his municipality, 
and any elector of the said municipahty may 
make such application for the inscription of 
one or more persons so qualified. 

Such inscription shall be made by the 
council, notwithstanding the fact that such 
persons are not entered on the valuation roll 
in force in the municipality, and within the 
delay and in the same manner as for the 
ordinary revision of the list of electors of 
the municipality, and the provisions of law 
governing the appeal from the decision of 
the council with respect to the revision of 
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the list, apply to the inscription enacted by 
this Act 

2. Section 177 of the said Revised Statutes 
as replaced by section 4 of the Act 52 Vict, 
chap. 4 is amended by adding the following 
words to the second paragraph : 

" But for the current year, in the counties 
of Gasp^ and Bonaventure, the list shall be 
made from the first of April, to the thirty- 
first of May inclusively." 

3. This Act shall come into force on the 
day of its sanction. 



COUR STJPfiRIEURE. 

Malbaib (district de Saguenay), 

£gv. 1888. 

Coram CiBcpN, J. 

DuBbsgbb v. Angbrs. 

Eonaraires des avocats dans Us causes d la Cow 

Suptrieure de $200 et aurdessous. 
Juofe :•— Qu6, dans Us districts autres que Qui- 
bee et Montrial, Us avocats ont draitt pour 
Us actions qui Staient ci-demnt de kt juris- 
diction de Ul Cour de Circuit appelabket qui 
sont maintenant prises d la Cour St^i- 
rieure, aux honoraires des actions delase- 
eonde dasse A la Cour Suptrieure ; etilen 
itait de mime pour leprotonolaire, qui^ avant 
Vordre-en-eonseil du 9 mars 1888, avait droit 
d Vhonoraire accordi par U tarif du proUh 
notaire; que Vordre desjugea de dicembre 
1868 modifiant U tarif des avocats praH- 
quant en Cour Suptrieure mr ce sujet quant 
aux districts de Quebec et de Montrial, n*a 
pas its promulgui dans Its autres districts 
et n*y est pas enforce. 
La question soumise IL la Cour, 6tait de 
savoir si, dans les causes prises en Cour Su- 
p6rieure, au chef-lieu des districts ruraux, et 
qui ^talent ci-devant du ressort de la Cour 
de Circuit appelable, les protonotaires et les 
avocats ont droit aux honoraires accord^s 
par le tarif de la Cour Sup^rieure, ou 4 ceux 
accord^s par le tarif de la Cour de Circuit. 

En pronongant le jugement, Cimon, J., s'est 
exprim^ comme suit : 

Notre Code de Proc^ure, qui est devenu 
loi le 28 juin 1867, dit, & Part. 28, que " la 
" Cour Sup^rieure connait en premiere ins- 
*^ tanoe de toute demande ou action qui n'est 



'^pas exdu^vement de la jurisdiction de la 
" Cour de Circuit ou de PAmiraut^." CT^tait 
la disposition des sects. 2 et 3 du chap. 78, 
S. R. B. C. (en force 31 Janvier 1861). Les 
articles 1053 et 1054 (tels qu'ils se lisaient 
originairement) d^finissaient la jurisdiction 
de la Cour de Circuit L'art 1053 diaoit que 
la Cour de Circuit connait en dernier ressort et 
privativement d la Cow Suphiewe, de toute de- 
mande dans laquelle la somme ou la valear 
de la chose r^clam^e est moindre que $100, 
et des demandes pour certaines taxes; et 
Part. 1054 ajoutait : 

" La Cour de Circuit connait en premise 
"instance et privativement k la CourSup^- 
** rieure, mais sauf appel ; 

" 1. De toute demande dans laquelle la 
"somme ou valeur de la chose r6clam6e est 
" de cent piastres ou plus, eta" 

Ces deux articles sont la reproduction des 
sec. 1 et 2 du chap. 79 et de la sec 39, ch. 77, 
S. R B. C. 

Or lorsque le Code de Proo^ute est devenu 
loi, les tarifis des honoraires des protonotaires 
de la Cour Sup^rieure et de8 greffiers de la 
Cour de Circuit ^taient ceux faits par ordies 
en conseil du 9 mars 1861, en vertu du chap. 
93 S. R. B. C. D y avait deux tarifs distincts. 
Tun des honoraires d. itre payis aux prolono- 
taires de la Cour Sup^rieure, et Tautre des 
honoraires payables aux greffiers de la Ck>ur 
de Circuit Puis, par Tart 29 du Code de 
Procedure, il a 6t(6 d6cr6t6: 

''•Le gouvemeur en conseil pent faire, 
"modifier, r^voquer ou amender les tarift 
" d'honoraiies payables aux protonotaires, 
" greffiers, sh^rifs, coronaires et crieurs, con- 
"form^ment aux dispositions du chap. 93, 
" 8. R. B. C." Mais les tarifa du 9 mars 1861, 
avec queiques amendements faits le 10 avril 
et le 28 d^embre 1869, sont rest^ en vigueur, 
comme nous le verrons tantdt, jusqu'en 1879. 

Quant aux honoraires des avocats, le m^me 
article 29 du Code de Proc^ure d^retait : 

'< Les juges de la Cour Sup^rieure, ou dix 
" au moins d'entre euxt peuvent aussi &ire 
"tout tarif d'honoraires pour les conseils, 
" avocats et procureurs, commissaires-enqu^ 
** teurs et autres officiers nommSs par la Cour 
" Superieure, dont le salaire n'est pas fix4 par 
" le gouverneur en conseil ; et tous tels tari& 
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"aont promolgu^ en la manidre prescrite 
" par Ids rtglefl de pratique." 

Oette promulgation conBiste dans I'enregis- 
tiement> par le protonotaire, dans le r^gistre 
da tribunal, d'une oopie authentique da tarif 
qvidoUhd itre transmige ; et ce n'est que du 
moment deoet enregistrement que le tarif 
prend effet dans le district (C de Proo., art 
29). 

£n vertu de cet art 29, les juges de la Cour 
Sap^rieure ont> le 30 d^cembre 1868, fait deux 
tarifiB distincts d'honoraiies pour les avocats, 
I'lm s'appliquant aux affidies de la Cour Su- 
preme, et I'autre k oelles devant la Cour de 
Circuit Le tarif de la Cour Sui)6rieure or- 
donne : 

'* That the following fees be allowed to the 
* counsel, advocates and attorneys practinng 
"m the Superior Court in actions to be insti- 
" toted...;" 

Et U divise, & cette fin, les actions, devant 
la Cour Sup^rieure, en deux classes : 

Ire dam. "Ptraonal actiom when the value in 
"contest exceeds $400," ainsi que les actions 
relies ou mixtes, en separation de corps etc. 

^medasse, *^ Personal actions when value in 
" eonUH does not exceed $400." 

Ainsi, toute action prise en Cour Sup^ 
rieuie, lorsque le montant exc^e $400, donne 
ft Tavocat droit IL I'honoraire de la premiere 
claase ; et toute action, dont le montant n'ex* 
c^e pas $400, lui donne droit d I'honoraire 
de la deuxi^me classe. 

Quant an tarif de la Cour de Circuit, 11 or- 
donnait : 

"That the following fees be allowed to the 
" oonnsel, advocates and attorneys practising 
"in the Circuit Court, in actions to be insti- 
gated... ;" 

Et, pour cette fin, il divise les causes de la 
Conr de Circuit en deux grandes classes: 
lo. les causes d'un montant au-dessus de $60 ; 
2o. celles d'un montant de $60 et au-dessous. 
Chacune de ces deux grandes classes est elle- 
m^me snbdivis^. Ainsi, la premiere dis- 
tingue les causes d'un montant au-dessus de 
$100,— qui ^talent, 6videmment, celles men- 
tionndes en I'art 1054 du C. Proc. et dont on 
pouvait appeler— de celles de $60 H alter & 
$100. Les causes de $60 et au-dessous sont 
Bobdivis^ en trois diff^rentes classes. 

Telle etait la loi, lorsqu'en 1870, la legisla- 



ture de Quebec a adopts I'acte intitule : " Acte 
**pour amender certains articles du Code de Pro- 
" cSdure Ciwle, ence qui conceme la mani^e de 
" prodder devant les Cows Buptrieure et de Cir' 
" ctti^" qui est le chap. 4 de la 36 Vict ; et la 
section 9 decrete oomme suit : 

«* L'article 1054 du Code est par le present 
" amende en inserant an commencement du 
*' dit article les mots : Excepts dans les districts 
" de Quibec et de Montriai:' 

L'effet de cet amendemont etait de re- 
streindre, dans ces deux districts, la jurisdic- 
tion de la Cour de Circuit, en lui enlevant les 
causes de $100 et au-dessus, ou, plut6t, les 
causes de la Cour de Circuit qu'on designait 
comme appelables,— et d'ajouter IL la jurisdic- 
tion de la Cour Supeiieure en lui trwisf6rant 
toutes ces causes appelables. 

Queldevait etre Veffei de cet amendement, 
en ce qui concerne les honoraires que lea 
protonotaires et les avocats, dans ces deux 
districts, auraient droit d'obtenir pour ces 
nouvelles causes de la Cour Sup^rieure ? La 
legislature n'en a rien dit, et avec raison, car 
elle avait confie, quant aux protonotaires, le 
soin au gouvemeur en conseil de regler ces 
honoraires ; et c'etaient les juges de la Cour 
Superieure qui etaient charges de fiaiie et 
amender le tarif des honoraires des avocats- 
Une chose certaine, c'est que, par cet amen- 
dement, ces causes changeaient de jurisdic- 
tion ; elles cessaient d'etre regies par les rt^gles 
de procedure de la Cour de Circuit pour etre 
poursuivies d'apr^ les regies de la procedure 
de la Cour Superieure. 

Les protonotaires ontleur tarif: tarif des 
honoraires d Hre payis aux protonotaires. Les 
greffiers de la Cour de Circuit ont leur tarif 
sepaiement Du moment que le protonotaire 
agit conmxe tel, ce n'est pas au tarif du gref- 
fier de la Cour de Circuit qu'il doit referer 
pour son honoraire, mais au tarif du proto- 
notaire, puisqu'il s'agit d'une procedure de la 
Cour Superieure. 

Pour I'avocat, c'est la m^me chose. II y a le 
tarif des avocats ''practising in tJie Superior 
" Courtj^' et le tarif des avocats ''practising in 
" tJie Circuit Court, *^ Et maintenant que I'a- 
vocat intente son action de $100 et plus & la 
Cour Superieure, il est alors " practising in the 
"Superior Court,'* et il aura droit & I'hono- 
raire que le tarif de la Cour Superieure ac- 
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corde ft I'avoc&t dans lea causes de $400 et 
au-desBoos. Cest ce que, sans doute, pen- 
saient les jages de la Goor Sup^rieare, puis- 
qu'ea d^cembre 1870^ ils out era devoir d6- 
cr^ter comme modification an tarif des hono- 
raires des avocats "pracHnng in the Superior 
Covart " de 1868, ce qui suit : 

"It is ordered, in all suits in which the 
*^ sum or the value of the thing demanded 
" amounts to or exceeds one hundred doUars, 
" but does not exceed two hundred doUars, to be 
" instituted in the Superior Court, under the 
" statute of the province of Quebec passed in 
"the thirty-fourth year of Her Majesty's 
"reign, intituled: An Act to amend certain 
" articles of the Code of OivU Procedure respect- 
**ing the practice of the Superior and Circuit 
*^ Courts, the fees to be allowed to the counsel, 
"advocates and attorneys engaged in said 
"suits, and also the bailiff employed therein, 
'< shall be the same as according to the tariff 
'^now in force are allowed on actions of the 
" same class in the Circuit Court, which said 
" tariflDs in the particulars aforesaid are hereby 
" adopted and made tariffs of tfie Superior Court 
'* applicable to the cases aforesaid" 

Cet ordre des juges a ^t^ enregistr6 dans le 
r^gistre du tribunal ft Quebec et ft Montreal. 
II ne pouvait alors concerner que ces deux 
diatricts. 

De son c6t^, le lieutenant-gouvemeur en 
conseil a, le Ir f(§vrier 1871, d^cr^te : 

Ordre en conseil du IrfSvrier 1871 : " Attendu 
" que par un Acte de la demiSre session de 
**la legislature de cette province, intitule : 
** *Acie pour amender certains articles du Code 
" de Proddure Civile, encequi conoerne la ma- 
** ni^e de procider devantles Cours SupSrieure 
^ et de Circuit,* les demandes au-dessus de 
"$100 dans les districts de Quebec et de 
'• Montreal ont ^16 enlev6s de la jurisdiction 
"(le la Cour de Circuit et transferees ft la 
"Cour Superieure, et que les difftrerUs tarif s 
" d^honoraires payables aux protonotaires de la 
** Cour Suptrievre dans Us dits districts sur les 
*^ procedures et chosesfaites sur les demandes sus- 
" dites, et les taxes et droits payables sur les dites 
"prociduresen vertu d*ordres en conseil mainte- 
" nant en vigueur, se trouvent d prisent appli- 
" cables d toutes telles demandes, et qu'il est ft 
" propos de modifier les tarifi9 et les taxes et 



" droits sufldits de mani^re ft ne pas angmen- 
" ter les frais dans oes affaires. 

"n est ordonne que les differents tarifs 
" d'honorairea faits et promulgues par au- 
" torite? pour les cas et demandes susceptibles 
" d'appel, ci-devant sous la jurisdiction de la 
" Cour de Circuity soient d Vavenir les tarifs 
" d'honoraires payables aux protonotaires des 
" districts de Quibec et de Montrial respective- 
" ment, sur les procedures et choses ainsi 
"transferees ft la jurisdiction de la Cour 
" Superieure, et que les droits et taxes paya- 
"bles en vertu d'ordres en conseil mainte- 
"nant en vigueur diiment promulgues sur 
" les dites procedures et choses dans les cas 
" et demandes susceptibles d'appel ci-devant 
" sous la jurisdiction de la Cour de Circuit, 
" soient ft Pavenir les droits et taxes payables 
" sur les dites procedures et choses dans la 
" Cour Superieure pour les districts de Qutbec 
" et de Montrial." Vide Gazette Offidelle du 11 
fivrier 1871. 

Le 20 Janvier 1879, le lieutenant-goaver- 
neur en conseil a revoque les tarifs des pro- 
tonotaires de la Cour Superieure et des gref- 
fiers de la Cour de Circuit du 9 mars 1861, 
amendes les 10 avril et 28 decembre 1869. et 
il a decrete deux nouveaux tari& distincts 
Tun de Tautre : un tarif pour les protonotaires, 
et un autre pour les greffiers. Ce sont oeux 
qui sont actuellement en force. Celui des 
protonotaires ordonne "que les honoraires 
" ci-apr^ determines soient ft I'avenir les 
" honoraires payables aux protonotaires de la 
"Cour Superieure/' et oes honoraires sont 
repartis en trois classes: Ire classe. Hono- 
raires ft etre payes aux protonotaires dans 
les demandes au-dessus de $1,000; 2e classa 
Honoraires ft etre payes dans les demandes 
au-dessas de $400 jusqu'ft $1,000 ; 3e classe. 
Honoraires ft etre payes dans les demandes 
de $400 et au-dessous. Le tarif des greffiers 
de la Cour de Circuit ordonne " que les hono- 
" raires ci-apr^ determines soient ft Tavenir 
** les honoraires payables aux greffiers de la 
" Cour de Circuit," et ce tarif contient deux 
grandes classes : lo. les honoraires du greffier 
dans les causes susceptibles d'appel ; 2o. cenx 
dans les causes non susceptibles d'appel— 
Remarquons que ces nouveaux tarife de 1879 
s'appliquent ft tous les protonotaires et ft tous 
les greffiers de la province; mais Vordre en 
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conteil de 1871 pour les honoraires dee pioto- 
DoUires des districts de Quebec et de Mont- 
Thl dans les causes enlev^es A la Cour de 
Circait par le statat de 1870, n'a pas ^t6 r^ 

Plus tard, en 1884, par le statut 47 Vict, 
di. 8, sec. 9, pour les districts de Trois-Rivi^ 
res et de Sberbrooke, et en 1885, par le statat 
48 Vict, ch. 14, ponr les districts de Beaace, 
Rimonski et Terrebonne, la legislature a trans- 
f6re les causes appelables de la Cour de Cir- 
cuit i la jurisdiction de la Cour Sup^rieure. 
Et, enfin, en 1886, par le statut 49-60 Vict, 
ch. 18, la Cour de Circuit appdaUe (comme 
on Tappelait g^^ralement) a 6t6 abolie au 
cheMieu de chaque district judiciaire de la 
proTince^ en sorts qn'4 ce cbef-lieu, toutes les 
demandes mentionn^es en Tart 1051 du Code 
de ProoMnre se trouvent §tre de la jurisdic- 
tion de la Cour Superieure. 

Loraqiie la l^slature a d^cr^t^ tous ces 
demiers statuts, elle savait comment, au 
point de vue des bonoraires du protonotaire, 
le iientenant-f^>uvemeur en conseil avait con- 
sid^r^ Facte de 1870 amendant I'art 1054 du 
C. de Proc. pour les districts de Quebec et de 
Montreal, et ce que les juges de la Cour 
SapHenre en pensaient pour les bonoraires 
des avocats. C^pendant la l^slatnre rend 
cet acte de 1870 applicable aux cbef-lieux 
de tons les districts, sans dire un mot des 
bonoraires des protoootaires et des avocats. 
Elle lusse, comme en 1870, au lieutenant- 
gouvemear en conseil et aux juges le soin 
deconsid^rer Popportunit^ d'appliquer aux 
autres districts I'ordre en conseil de 1871, et 
Pordie dee juges de 1870. Mais cette fois-ci 
le lieutenant-gouvemeur en conseil et les 
jogies ont garde le silence ; et c'est avec rai- 
8on que les protonotaires (dans les districts 
Mitres que ceux de Quebec et de Montreal) 
chaigent sur les nouvelles causes mises de la 
jurisdiction de la Cour Sup6rieure Thonoraire 
qoi leur est accord^ par le tarif des protono- 
|«re8;* et c'est avec raison que les avocats 

* Dcpuis que ea jogement a 6t6 renda, le lieutenant* 
touTenenr en coDseil a pBBi6 Tordre suiFant : 
Chavbbb du Cokssil Kxecutip, 

Qu6bec. 9 mars 1888. 
^^ftni :— Li LiEDTEVAirr-OoiryKBXBOB mi Consbil. 
^ttendtt que par les Actes 34 Vict., ohap. 4,-47 Vict.. 
^»».8»HSViot.,ehap.a et 49-90 Viot.. ohap. 18, qui 



reclament Vbonoraire du tarif de la Cour 
Sup^rieurO} puisqu'ils sontalors "pracHting 
" in the Svperior Court,* et que Tordre des 
juges de 1870 modifiant le tarif de 1868 n'a 
pas €t6 promulgu^ dans ces districts. 

En 1886, par Facte 49-50 Vict, intitule : 
" Acte concernant le Barreau de la province 
** de Quebec," sec. 96, la l^slature a enlev6 
aux juges le pouvoir de faire et modifier les 
tarife des bonoraires des avocats, en d^cr^ 
tant comme suit : 

" 96. Le conseil g^n^^ral (du Barreau de la 
^* province) pent, de temps & autre, faire des 
"tarifs d'bonoraires pour les avocats prati- 
** quant devant toute Cour de justice en oette 
** province. Ces tariUs sont transmis au juge- 
*' ea-cbef de la Cour du Banc de la Reine et 
" A celui de la Cour Superieure pour dtre ap- 
'* prouv^ par eux ; et lis n'entrent en vigueur 
'' qu'avec Tapprobation du lieutenant-gouver- 
" neur en conseil." 

Eh I bien, le conseil g^ndral du Barread n'a 
encore rien fait d'officiel, sur le sujet qui nous 
occupe, qui ait pu recevoir Vapprobation du 
juge-en-chef et du lieutenant-gouvemeur. 

jyAuteuUf pour le demandeur. 

Angers, pour le defendeur. 



amendent Varticle 1054 da Code de ProcMure Civilep 
lea demandes au-dessus de cent piastres au ohef-lieu 
de chaque district jndioiaire de la province, ont 6t6 
enlev^cs de la jurisdiction de la Cour de Circuit et 
transferees ^ la Cour Superieure, eta/fen</uQit«, par 
9uit€ dea dwpuntunu utahtiairet ci-devtutt l« tarif det 
honorairea den prt>tonotairea de la Cour Supiriewre mr 
lea procedures faitea aur lendUea demandea, et lea tOJtea 
ou droita paj/ablea aur laa ditea procidurea, en vertu dea 
ordrea en conartil maintenant en vigtieurt aont devenua 
applicahlea aux eUniandea mviitea, et qu*U eat d propo* 
de modifier le tarif et len ordrea en conaeU auadita , de 
rnanUre d, nepaa auffmenter leaf rata dana cea affairea, 

II B8T ORDoxNi, quc le tarif d'bonoraires fait et 
promulgud par ordre en conseil du 20 Janvier, 1879, 
pour les oas et demandes susceptibles d'appel, ci- 
devant sous la jurfdiction de la Cour de Circuit, poit k 
I'avenir le tarif d'bonoraires payables aux protono- 
taires de la Cour Superieure, sur les demandes trans- 
ferees comme susdit & la jaridiction de la Cour Supe- 
rieure, au cbef-lieu de tout district judiciaire dela 
province, et que les droita ou taxes payables en vertu 
d'ordres en conseil maintenant en vigueur, sur les pro- 
cedures dans les dites demandes susoeptiblea d'appel* 
ci-devant sous la juridiction de la Cour de Circuit, 
soient it I'avenir les droits et taxes payables sur les 
dites procedures dans la Cour Superieure, an cbef-lieu 
de cbaque district judiciaire de la province. 
QUSTAVE GRBNIER, 

Oreffier du Conseil Ezeeutif. 



64 



THE LBGAIi NEWS. 



FRENCH LAW AND LAWYERS. 

Galignani's Messenger (Paris) baa the fol- 
lowing : 

Chief Juatioe Edward Bermudez, of the 
Louisiana Supreme Court, who has been 
spending the summer in Paris, has just left 
on his way home. He said to one of our 
repreeentatives the day before he started : 

"To one who has some knowledge of 
French institutions and experience in the 
forum, it is easy to perceive the distinction 
of the members of the legal profession in 
France. As a rule, the lawyers, and, in 
many instances, even the avouis, are men 
who have enjoyed an early classical educa- 
tion. The former are required to go through 
a complete course of study of the law such 
as it is in the codes, on the statute book, and 
particularly such as it was in the days of the 
Roman Republic and Empire, and even in 
Greece. To these French lawyers the insti- 
tutes of Justinian, the Codex, the Pandects, 
the Novels, which make up the famous 
Corpus Juris Civilis, are no sealed books. 

" The wonderful writings of such eminent 
lawyers as d'Aguesseau, Montesquieu, 
Pothier, Merlin, Demolombe, and many 
others, are real monuments of erudition, 
which are respected even on the other side 
of the Atlantic, in Canada, Louisiana 
Mexico and South America. The Supreme 
Court of the United States, though governed 
by the principles of the English common 
law, frequently quotes with marked admira- 
tion the rules recognized and announced by 
these illustrious French commentators. 

** The French lawyers of the present day 
are remarkable for their precision in the 
statements of the facts involved in their 
cases, for the correctness of their references 
to laws and authorities, and for the close 
reasoning and logical sharpness of their 
arguments. This is doubtless due, in large 
part, to the fact that the judges on the bench 
are men of superior knowledge, integrity 
and experience, who can not and will not be 
deceived, and who would instantly rebuke 
and punish garblers ; and it is also attribu- 
table to the circumstance that in civil cases 
after the parties have been heard, an 
attorney-general— there are several — ad- 



dresses the court on behalf of the state, 
reviewing the facts, discaasing the law 
impartially, and reaching condosions which 
frequently carry the decision. 

'* It is curious to a commonlaw jurist that, 
although cases are invariably determined by 
courts composed of several judges, sometimes 
of eighteen, as in the chambers of the court 
of cassation, the opinions of dissenterst if 
there be any, are never publicly annouBoed, 
but remain covered by a special official oath 
of secrecy ; so that the judgment is that of 
the court)' including the minority, who 
must acquiesce in silence. 

'< When a case has been argued and sub- 
mitted, the justices retire from their seats, 
assemble in the same room, forming a circle, 
and then and there discuss and a4jtidicate 
on the issues presented. A conclusion hav- 
ing been reached, the judges return to the 
bench, and the chief justice, covering himself 
with his toque, announces the arrit or 
decree, while the lawyers in the case, who 
are present, stand up while the decision is 
being read. 

" The presiding judge is the organ of the 
court and controls its operations. He receives 
higher pay than his associates ; but when 
we take into account his exalted position 
and his responsibilities the salary becomes 
almost insignificant, which is tmO) by the 
way, of the judges in many other countries 
and even in the United States, with its 
* surplus.* 

"The judges wear the black gown, this 
being the case even with those of the court 
of cassation when sitting in the criminal 
chamber. But judges of the courts of assise, 
which administer criminal justice in the first 
instance^ wear the red gown. The Attorney- 
General in attendance wears a gown of the 
color of that worn by the judges of the court 
before which he practices. Attorneys-Gen- 
eral are considered to be magistrates belong- 
ing to the magistrature debout, or standing 
magistracy, while the judges who hear and 
determine cases, compose the magistrature 
assise, or the seated magistracy, or judiciary. 
** The French jury consists of twelve men, 
whose verdict, even in capital cases, need 
not be unanimous. A bare majority suffices 
tq convict, and the sense of the minority is 
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never publicly known, as the jurors are not 
polled. Accused parties have the right to 
chaUeng^ peremptorily nine jurors, and so 
bu the state, but neither, strange to say, 
may cballenge for cause. Wlien the jury 
happens to be equally divided upon the ver- 
dict the accused enjoys the benefit of the 
donbty and is entitled to instant discharge. 
In criminal trials ~I do not say this in a 
spirit of criticism — it is a striking fact that 
the accosed can be, and usually is, con- 
strained to testify, and even to incriminate 
btmseK 

** Upon the whole, a consideration of the 
entire French system forcibly leads the 
mind to the conclusion that lawyers in this 
ooontry aie, as a rule, men of great learning 
and ability, the equals of the lawyers of any 
other nation, and that both criminal and 
civil JQstice is administered as impartially 
and as correctly as human wisdom allows." 



CHARACTERISTICS OF ORATORS. 

Shiel would rush to the clerk's desk and 
pound it 

Mr. Gladstone *' pounds the box," as it is 
called in England- 

Fox used his fist; *'It is necessary to 
pound it into them," he said. 

Burke often lost his temper ; Disraeli lost 
his very rarely ; Pitt, never. 

Daniel Webster's nerves were like iron. 
He was cool, calm, collected, under all the 
circumstances of debate. 

Grattan gesticulated so violently that " it 
was not safe for any member to sit within 
reach of his right arm." 

Qcero, according to Pliny, began to speak 
with timidity, and trembled until he struck 
the earnest current of thought. 

Chatham was noted for his distinct articu- 
lation. His whisper penetrated everywhere, 
and his full voice was overwhelming. 

Alexander Duffy held his left coat-tail 
onder his left arm, and sometimes bit his 
finger nails in the midst of an oratorical 



Tieniey, one of the most ready and fluent 
debaters of his day, said that he never rose 



to speak without feeling his knees knock 
together. 

Cliarlotte Cushraan once said: "I don't 
know what elocution is. I never studied it • 
God simply gave me a mouth of peculiar 
conformation." 

Lord Clarendon's brilliancy was lost in his 
sluggishness. '^A little more rapidity," 
some one has said, " and Lord Clarendon 
might have died prime minister." 

Lord Derby often held a roll of paper in 
his right hand, which he repeatedly raised 
and brought down into the palm of his left 
hand with a resonant whack. 

Archbishop Whately wrote an essay on 
rhetoric, yet he was so inanimate and so 
inaudible that it was sometimes said " his 
grace seems to be half asleep when speak- 
ing." 

The famous Curran had a sensitiveness in 
public speaking which often hindered his 
success. He was painfully affected by any 
mark of inattention in his audience. If any 
one slept, or gazed vacantly around the room, 
his eloquence began to flag, and much of his 
power was lost. 

Lord Derby said that his principal speeches 
cost him two sleepless nights— one in which 
he was thinking what to say, and the other 
in which he was lamenting what he might 
have said better. 

Mirabeau depended very much for oratori- 
cal success upon his excessive ugliness. He 
had the ferocity of a polar bear, and yet, as 
Mme. de Salliant says, he was but "an empty 
bugbear." 

When Disraeli rose to speak he took out 
his handkerchief and shook it in a careless 
way. More frequently he thrust his hands 
into the pockets of his coat tails, so as to 
extend them at an angle. 

Wendell Phillips' force was in his self- 
reliance. He ruled the minds of men by his 
rhetoric He was a bom agitator— exclusively 
strong in that, and almost correspondingly 
weak in controversy. 

Chancellor Thurlow made up in physical 
earnestness for what he lacked in intellectual 
force. He " rushed like Achilles into the 
field and dealt destruction around him more 
by the strength of his arm, the deep tones of 
voice and the lightning of his eye than by 
any peculiarity of genius."— -F. H, Stauffer in 
the £poch. 
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INSOLVENT NOTICES, ETC, 
Qwhec Official Gazette, Feb. 8. 
Judicial Abandonmenti, 
• Abraham Barr^ district of St. Hyacinthe, Feb. SL 

Uormiedaa Gari^py (H. Gari^py & Co.), grocer^ 
Montreal, Feb. 8. 

Miehel GaavreaU} doing bonness in name of G ignore 
& Co., Quebec, Feb. 4. 

Cnratora appointed. 

He J. B. 6arrette« St. Bartholemi.— Kent & Turootte, 
Montreal, joint curator, Feb* S. 

Re Black 3t Locke, leather commission merchants, 
Montxeal.— Samuel Conlson, Montreal, curator, Feb. 4. 

ReC. S. Gagnier.— 0. Oesmarteau. Montreal, cura- 
tor»Feb.4. 

Re Phidime Guay, Montreal.— Kent & Turcotte, 
Montreal, joint curator, Feb. 1. 

Re Feid. Mailhot, trader, St. Jean Desohiullonfl.— 
H. A. Bedard) Quebec, curator, Feb. 4. 

Re F. N, Martin —F. Valentine, Three lUyers, 
curator, Jan. 31. 

Re James H. Merrill, mill-owner, township of Stan- 
8tead.W. B. Goodhue, Rock Island , curator, Jan. 31. 

ReJohxky Morrissette, trader, St. Charles, Belle- 
chasse.— H. A* Bedard, Quebec, curator, Feb. 4. 

Re Octave Petit, district' of Three Rivers.— P. 
Deshues, Ste. Ang^le de Laval, curator, Jan. 81. 

Re John A. Rafter & Sons, Montreal.— Kent & Tur- 
cottei Montreal, joint curator, Jan. 31. 

Re Geo. W. Thomas.— C. E. Graham, Hull, curator, 
Jan. 18. ^. .^ ^ 

Jjipidende, 

Re Jos. Gauvreau & Co., St. Jean d'Iberville.— First 
and final dividend, payable Feb. 26, C. Desmarteau, 
Montreal, trustee. 

Re John H. Graham et al.— First and final dividend, 
payable Feb- 27, J. N. Fulton, Montreal, curator. 

Re Z. Faneuf , St. Hugues.— First and final dividend, 
payable Feb. 28, J. Morin, St. Hyacinthe, curator. 

Re E. D. Poroheron.— First and final dividend, pay- 
able Feb. 27, Chs. Desmarteau, Montreal, curator. 

Re C. A. Simard.— First and final dividend, payable 
Feb. 22, G. N. Henshaw, St. Hyacinthe, curator. 

Re Louis Winestein, Coaticooke.— First and final 
dividend, payable Feb. 26, W. A. Caldwell, Montreal, 
curator. 

Separation as to property, 

Louise Bolduc vs. Jean Baptiste Pard, carriage 
me^er, Montreal, Jan. 31. 

Dame Denise Brais vs. Abraham Barr^, I'Ange 
Gardien, Jan. 30. 

Deborah Gardner vs. William Andrew Beattie, 
hotel-keeper, Dunham> Feb. 4. 

Lucinda Dion vs. Nephthalie A. Parent, trader, 
Danville, Jan. 31. 

Cadastre. 

Notice is given that> in conformity with the provi- 
sions of article 2174a C. C. (art. 5846 R, 8. P. Q.), No. 
2302 and following numbers, to No. 2340, inclusive, of 
the cadastre of the parish of Saint Sauveur of Quebee, 
have been cancelled, and that the land cadastred 
under the said numbers, now forms part of lot No. 
2301 of the said, cadastre, which number (2301) has 
been corrected, in consequence, on the official plan 
and book of reference of the said parish. 



GENERAL NOTES. 

Teaohbr and Pupil.— The name of Lather Martin 
has become historic aa that of the most* vigorous 
adversaiy of our national constitution, prior to its 
adoption, who based his opposition fairly on the solid 
ground that it would establish a national autonomy 
instead of a federal union. Martin was one of the 
most distinguished Southern lawyers of his day. On 
a certain occasion he was going to Annapolis in a 
stage-coach, when his only travelling companion— a 
young lawyer, who had just got his license— eaid : ** Mr. 
Martin, you have been wonderfully successful in your 
profession. Are you willing to acquaint me with the 
secret of your success?" "If you will pay my 
expenses during the few days that I shall remain in 
Annapolis." "I will." was the earnest re^ponae. 
" It is in thia advice : Deny everything and insist upon 
prooC" At Annapolis Mr. Martin enjoyed all the 
luxuries that a fine hotel could furnish, regardless of 
expense, and when the time for his departure arrived, 
passed the ** biU"-*of enormous proportions *-to the 
young lawyer, who was standing near. The latter 
merely glanced at it and returned it to Mr. Martin. 
** Aren't you going to pay it ?" Mr. Martin asked. 
"Pay what?" "This bill. Didn't you promise to 
defray my expenses while I was in Annapolis 7" *'My 
dear sir," was the quiet reply, "I deny everything, and 
insist upon proof." The eminent lawyer paid his bill, 
and said to the young man, " Ton need no further 
counsel from me."— WcuAttHTton Law ReporUr, 

A CuaiouB Pbotkst.— A woman having been con- 
victed of selling liquor, in Cliarlottetown, P.EX 
rwhich is under the Scott Act), and sent to jail in de- 
lault of paying the fine, the city council of the capital 
of Prince Edward Island has passed the following 
resolution :— 

" Whereas, woman in all agesj savage and civilised, 
has been an object of love, affection and respect ; and 

" Whereas, a woman in this city has been impris- 
oned for a breach of an enactment not supported by 
public opinion and contrary to British freedom, justice 
and liberty; and 

" Whereas, the breach of said enaotmont consisted 
in selling an intoxicating beverage freely used by all 
classes, from Her Most Gracious Majesty the Queen, 
who is Head of the Church and Defender of the 
Faith, to the humblest of her most loyal and moat 
dutiful subjects : and 

"Whereas, the various legislatures in the British 
dominions, exercising authority delegated to them 
from the people, legalise the importation and manu- 
facture of suoh intoxicating beverages by imposing 
thereon a specific charge ; 

" Therefore resolved. That in the opinion of this 
council, imprisonment of a woman for a breach of an 
enactment destructive of individual liberty, opposed 
to the spirit of the age, and denounced by theologians 
and moralists of the highest standing, is an act worthy 
of the days of the Star Chamber and Jeffreys." 

The Youngest Chikp Justice.— Guy C H. Corliss* 
the new Chief Justice of North Dakota, who is only 
thirty-one years old, is the youngest judge of that 
grade in the United States. 
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The fi. A, Bill this year secured more 
powerful support, and has passed both 
branches of the Legislature. The leaders of 
both political parties concurred in recom- 
meDding the bill. The fear which some 
would appear to entertain that this measure 
would introduce unqualified persons into 
the profession, has been shown to be 
chimerical, and experience will probably de- 
monstrate that the proposed change of the 
law is not only in the interest of the Univer- 
sities but of the Bar as well. 



The clear and succinct statement of the 
law ^>plicable to tarifb of fees, by Mr. 
Justice Cimon in the case of Duberger v. 
Angeri, ante p. 50, directs attention to the 
daty now imposed on the General Council of 
the Bar to regulate the tariff (R. & Q. 3599), 
and to an omission to provide for attorneys' 
fees in cases in the Superior Court of $200 
andnnder, in districts other than Quebec 
and Montreal. The result is that the fees 
are taxable on a higher scale in the country 
diatricis than in the two districts named. 



The notice in the Advocates* Library, not 
to speak loud, should probably be altered to 
an injnnction not to speak at all. Study and 
reflection are not aided by the buzz of two or 
thiee conversations proceeding simultane- 
OQsIy in different parts of the chamber. 
While we were ii^ the library of Osgoode 
Hall a few days ago, we noticed that silence 
prevailed, though a good many persons were 
present We cannot say whether it is always 
so; bat nothing but lack of accommodation 
elsewhere can excuse the introduction of 
bosinesB conversation into a library. 



dignitaries, and it is fortunate that no crank 
disappointed in litigation conceived the idea 
of extinguishing so much light and learning 
by some fell design against the judiciary. 
The President was kept away by the great 
affliction in the family of Secretary Tracy. 
Beference was made to the fact that on the 
same day, a century ago, the Supreme Court 
had adjourned for want of business. Now the 
Court has business waiting, sufficient to 
occupy four years. 



The celebration of the centenary of the 
r. S. Supreme Court appears to have had as 
Q^Qch success as celebrations of this kind 
Qsnally attain. Never before, perhaps, was 
there such a congregation of eminent judicial 



SUPREME COURT OF CANADA. 
QfTAWA, January, 1890. 
Qaebeo.l 
Ontario & Qubbeio Railway Co. v. March »• 

THRRB. 

Application to give security for eosta—St^reme 
and Exchequer Courts Act, Sec 46— Appeal 
—Jurisdiction —- Interlocutory judgment— 
Final judgment— Art. 1116, C C, P.— 
Amcunt in controversy not determined- 
Supreme and Exchequer Courts Act, Sees, 
28. 29. 
Strong, J. (in Chamhersidubitante as to the 
jurisdiction of the Supreme Caurt to hear an 
appeal from a judgment of the Court of 
Queen's Bench for Lower Canada (appeal 
side), and desiring to give the parties an 
opportunity of having the question of juris- 
diction decided by the full Court, granted an 
application to allow the payment of $500 into 
Court as security for the costs of the appeal, 
as the time for appealing from the said 
judgment would elapse before the next sit- 
tings of the Court 

On a motion to quash for want of jurisdic- 
tion, before the full Court, it was 

Held — 1. That a judgment of the Court of 
Queen's Bench for Lower Canada (appeal 
side), quashing a writ of appeal on the ground 
that the writ of appeal had been issued con- 
traryto the provisions of Art 1116 C. C. P., 
is not ** a final judgment" within the mean- 
ing of section 28 of the Supreme and 
Exchequer Courts Act (Shaw v. St. Louis, 8 
Can. S. C. R. 387, distinguished). 

2. Per Ritchie, C. J., and Strong, Taschereau 
and Patterson, J.T., that the Court has no 
jurisdiction where the amount in contro- 
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versy, upon an appeal by the defendant, has 
not been established by the jadgment 
appealed from. Sapreme and Exchequer 
Oourts Act, sec. 29. 

• Appeal quashed with costs. 

F. X. Archambautt, Q.C, for respondent 
H. AbhoUj Q.C., contra. 



COURT OF QUEEN'S BENCH—MONT- 

REAL.* 
VoUurier--Req)oruabUiU--Ikmimage»-'Pr^^ 

Jugi ;— lo. Qu^m voiturier est responsable 
des avaries etdommages que souffrent les 
marchandises confix ft ses soins, lorsqu'il 
ne pent prouver qu'ils sent iraputables ft force 
majeure ; 

2o. Que la preuve de la force majeure et 
celle dn vioede la chose mdme, si le voiturier 
rinvoque, incombe ft ce dernier ; 

3a Qu'unvoiturier qui fait uncontrat pour 
transporter des marchandises ft un endroit 
61oign6| et qui en re9oit le prix, est responsa- 
ble de oes marchandises jusqu'au lieu de leur 
destination, nonobstant qu'ft moiti4 chemin, 
11 aurait delivr6 ces effets ft un autre voitu- 
rier pour les rendre au lieu oonvenu, du con- 
sentement du propri^taire.— Ouimef dc The 
Ccmadian Expre98 Co,, Tessier, Cross, Church, 
Doherty) JJ., (Church, J., din,), 19 Janvier 
1889. 



Dorion, Ch. J., Tessier, Cross^ Boss^, Doherty 
JJ., January 19,1889. 



Uncertain bounds — Claim for trees cut — Evir 
dence. 

Where peisons are occupying lands which 
have never been marked off by a regular 
survey, and one of them, instead of bringing 
an action en bomage to settle the limits of his 
property, sues a neighbour for the value of 
trees alleged to have been cut by him upon 
plaintiff's land, it is incumbent on the plain- 
tiff to make it clear by positive testimony 
that the trees were in fact cut upon his land ; 
and if^ upon the reports of surveyors, ilboer- 
tainty exists as to the limits of the respective 
properties, the doubt must be interpreted 
against the plaintiff. In the present case, 
moreover, the weight of evidence was in fa- 
vor of the defendant— ifttttA:en dc BourgeU 



* To i4>pear in Montreal Law Reports, 6 Q. B. 



TiUor and minor—Release and discharge by 

minor on attaining age of majority — 

Prescription— a C, 2258. 

fieW;— Where a minor on attaining the 
age of majority, gives her tutrix a release 
and discharge from all claims arising from 
her administration as tutrix, that the action 
of the minor for an account of the tutorship, 
is prescribed by the lapse of ten years from 
the date of such discharge; and this rule was 
held to apply where the discbarge was not 
given immediately and expressly to the tu- 
trix, but to the trustees in whom the estate 
had been vested by the tutrix on her second 
marriage, the minor (then of age), howeyer, 
declaring that she had received her share, 
and that she discharged the trustees and all 
others from all further accountability, and in 
a letter to the tutrix, fifteen years afterwards, 
expressly disclaimed any intention of dis- 
turbing the settlement — Watt et al, dc Eraser , 
Dorion, Ch. J., Tessier, Cross, Baby, Bobs^, 
JJ., November 27, 1889. 



Election tow— 38 VicL (Q.) «. 266 (12, & Q, 
5 425) — Promissory note — Promise referring 
to an election fund. 
The respondent made his promissory note 
payable to his own order, and endorsed and 
delivered the same to appellants, who got it 
discounted ; and the proceeds were applied 
to an election fund of which the respondent 
was treasurer, the fund being used in promot- 
ing the election of members of the provincial 
legislative assembly- There was an under- 
standing that the appellants would take up 
the note at maturity, as their contribution to 
the election fund. The appellants having 
failed to take up the note, it was paid by res- 
pondent. In an action by the latter against 
appellants : 

fieW .-—That the respondent had no right 
to recover the amount of the note from the 
appellants, a promise or undertaking in any 
way referring to an election fund being 
void under 38 Vict (Q.) s. 266, now B. a Q. 
I 425.— /S^ Louis dc Senical^ Dorion, Ch. J., 
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Tenier, Cross, Baby, 

26,1889. 



Boss^, JJm September 



SiTtti raUway^CbUmon hetvxen tramway car 
and cart — Negligence of conductor of oar 
—Regpongibiliiy of employer. 
ir<;U .'—(Affirming tbe decision of the 
Court of Review, M.L.E., 4 S.C. 193), Where 
tbe respondent, a passenger on a street car, 
while standing on the platform or step of tbe 
car, was injured by a passing cart loaded 
with planks, that as the immediate cause of 
the accident was the conductor's want of 
vigilance in failing to stop the car (as he 
might have done) in time to avoid the col- 
lision, tlie appellants, his employers, were 
lesponsible. Tlie fact that the respondent 
was standing on the platform at the time of 
the accident did not relieve the appellants 
from responsibility, inasmuch as the car was 
crowded, and he was permitted to stand 
there by the conductor, who had collected 
fare from him while he was in that position. 
— Xo Qie, de Chemin de Fer Urbain «fc FfiZacam, 
I>orion, Ch. J., Cross, Baby, Church, Boss^i 
JJ., Nov. 23, 1889. 

Inmrance, Fire — Loss, if any^payoMe to per- 
son named in policy — Conditions of policy 
^Breach by owner of property — Prelimir 
nary proofs of loss, 
KeU:— (Cross and Doherty, JJ., diss,\ 
following Black Jc National Ins. Co., 24 L. C. 
J. 65, that where a policy of insurance 
against fire, taken out by the owner of real 
property, declares that the loss, if any, is 
payable to a person named therein, (without 
specifying the nature of his interest), such 
person becomes thereby the party insured, 
to the extent of his interest, and his right 
cannot be destroyed or impaired by any act 
of tbe owner of the property ; {e.g. an assign- 
luent of the property insured without notice 
to the company) ; and he may make the 
preliminary proofs of loss in his own behalf. 
National Asturance Co. & Harris, Dorion, Ch. 
J.,Tesaier, Cross, Bosse, Doherty, JJ., Jan. 
25, 1889. 

DoTioKon— I2e^(ra(um— ^r<«. 806-808 CC-- 
Testamentary Executor — Substitution. 
Held :— 1. That the don mutuel d^usufndt 
between future consorts, by their contract of 



marriage, in favor of the survivor, is subject 
to registration. 

2. A testamentary executor, who has ful- 
filled the requirements of the will, and bas 
left the movables of a substitution, created 
thereby, in the possession of the tutor to the 
institute (a minor), has no action against the 
tutor, upon the death of the institute within 
a year and a day from the death of the 
testator, to revendicate these eflfocts for distri- 
bution among the substitutes,— the tutor 
being bound to account only to the substi- 
tutes or to the curator to the substitution. — 
Marchcssault dc Dvrand,, Dorion, Ch. J., Cross, 
Church, Bo8s6, JJ., Nov. 23, 1889. 



CX)UR DE MAGI8TRAT. 

Montreal, 5 juin 1889. 
Coram Champaonb, J. C M. 
Lbfaivrb v. Roy. 
Offres rklles^Dommage—Cwmdation factions 

— Evaluation du dommage. 
JiiGfe :— lo. Que dee offres rieUes qui ne sont pas 
renouvelks avec le plaidoyer ne valent rien; 
2o. Que lorsque le dommage a iU causi par 
plusiewrs persofnnes en mime temps, le de- 
mandeur ne peut prendre une pareilU action 
en dommage contre chacun d'eux sSpari- 
ment, mais U doit les pourtuivre ensemble 
pour le montant du dommage qu*il a aouffert ; 
3o. Que celui qui a causi du dommage nepeut 
offrirde mettre leschoses endommagiesdans 
le m&me Stat qu^avant, mais qu'il doit payer 
le montant du dommage en argent 
Pbr Curiam :— Le petit garden du d^ndeur 
et deux autres petits garQons ont d^moli en 
jouant une petite bfttisse appartenant au de- 
mandeur. Les parents de ces enfants, infor- 
ms de la chose, font oflfrir au demandeur de 
r^tablir sa bdtisse comme elle 6tait aupara- 
vant, ce que le demandeur a refuse, exigeant 
la valeur du dommage en argent Deux ae- 
maines aprds, le demandeur estimant le dom- 
mage k $5 prend trois actions de $5 chacune 
contre le p6re de chacun de ces enfants. Les 
d^fendeurs firent motion que les trois causes 
fiissent r6unies, et cette motion fut accord^e. 
lis avaient apr^ la signification de Taction 
fait estimer le dommage ^ $2, et les ont oflfert 
I au demandeur sans frais. L'offire de $2 au- 
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rait dd ^tre renoavel^ par le plaidoyer, et le 
demandenr avail le droit d'exiger la valour 
du dommage en argent. B'un autre o6t6, le 
demandeur n'aurait dt prendre qu'une seule 
action contre Tun des dSfendeurs ou coDtre 
les troia ensemble, et, dans le cas actuel, le 
jugement doit etre rendu pour 67 oentine 
dans chaque cause, avec frais d'une seule 
action contre les d6fendeur8, les deux autres 
actions sans frais. 

CfioleUe & Cie^, avocats du demandeur. 

E. L, deBdlefeuxLle, avocat des d^fendeurs. 

(j. J. B.) 



COUR DE MAGISTBAT. 

Montreal, 2 mai 1889. 
Coram CnAMrAGNB, J. C. M. 
Bbnoit et al. v. Bbaudoin et aL 
SodM en commandUe^Certificat'-Ofnissian du 
worn d*un des asgociis — RefpongabUUi — 
C. C, arts. 1875, 1876. 
JuGfi :— lo. Que le certificat exigi par le C. C. 
arts. 1876, 1876, p<mr la formation d^une 
sociitS en commandiUy n*esl pas d peine de 
nuUilif et que k fait que le nom d^un des 
assocUs n^estpas entri sur le certificat qui a 
its enregistri, n^ est pas une raison valable d 
opposer d une demande de paiement de la 
balance de sa mise sociaie par les ghants. 
2o. Qae cette omission du nom du dSfendeur sur 
le certificat peut lefaire considSrer par les 
tiers oomme associSs en nom collecHf. 
Per Curiam: — Les demandeurs en leur 
quality de g^rants de lasoci^t^ en commandite 
sous le nom de la " Compagnie co-operative 
de chaufisures de Montreal/' r^clament du 
d^endeur la somme de $4.60, balance de sa 
mise sociaie pour une action qu'il a prise 
dans la dite compagnie comme associ^ com- 
manditaire. 

Le d^endeur admet avoir pris une action 
sur laquelle il a pay6 un & compte, mais il 
pretend qu'il n'est pas tenu de payer la ba- 
lance, parce que les demandeurs ne se sont 
pas conform^s aux exigences des articles 1875 
et 1876 du Code Civil Ce certificat n'est pas 
exig^ & peine de nullity ; il ne serait pas juste 
de lib^rer le d^endeur du paiement de sa 
mise, et de faire peser sur les gerants la res- 
l)ODsabilite qui incombe au d^endeur pour 



one omission dont oe dernier est aussi res- 
ponsable. 

Jugement pour les demandenzB.* 

AuUriUs ; 0. C. arts. 1871 et seq. ; art 18S4 ; 
DaUoz, V. 40, Na 1258, 1262 & 1272 ; Bioitre, 
Nos. 68, 74, Xoi aur 2£9 socUUs, 

David, Demers dc Oervais, avocats des de- 
mandeurs. 

Bergevin <fc Lederc, et M. Leferrihe, avocats 
du d^fendeur. 

(j. J. B.) 



COURT OF APPEALS. 

Nhw York, Dec. 3, 1889. 

BbNNBTT v. BHNNBTT.t 

Marriage — Bight of Wife to Sue for Enticing 

away Husband, 
A married woman has at common law a right of 
action against a person who entices away her 
husband, and deprives her of kis society. 
Appeal by defendant from General Term, 
Fourth Department 

Vann, j. The plaintiff, a married woman, 
brought this action to recover damages from 
the defendant for enticing away her hus- 
band, and depriving her of his comfort, aid, 
protection and society. The defendant in- 
sists thiEit neither at common law, nor under 
the Act concerning the rights and liabilities 
of husband and wife, can such an action be 
maintained. It was provided by that statute 
that any married woman might, while' 
married, sue and be sued in all matters 
having relation to her sole and separate 
property, and that she might maintain an 
action in her own name, for damages, against 
any person or body corporate, for any injury 
to her person or character, the same as if she 
were sole. Laws 1860, chap. 90, p. 158, 2 7, 
as amended by chap. 172, Laws 1862, p. S43. 
An injury to the person, within the meaning 
of the law, includes certain acts which do 
not involve physical contact with the person 
injured. Thus criminal conversation with 
the wife has long been held to be a persona^ 
injury to the husband. Ddamater v. Russell, 4 
How. Pr. 2:^ (1850) ; Straus v. Schwarzwaelden, 
4 Bosw. 627 (1859). And the seduction of a 
daughter a like injury to the father. Taylor 

* Juffexnent f ut en m^me temps rendu par le m^me 
juge dans oinq causes semblables. 
t A firming 41 Bun, 640, man. 
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T. North, S Code Bep. 9 (1860): Steinberg v. 
Luker, 50 How. Fr. 432. The Code of ayil 
Prooadaie, in defining "personal injury," 
indaCes nnder that head, libel, slander, " or 
other actionable injury to the person." i 
3343, subd. 9. It is well settled that a 
husband can maintain an action against a 
third person for enticing away his wife, and 
depriving him of her comfort, aid and 
society. Hutcheson v. Feck, 5 Johns. 196; 
Bame$ v. Allen, I Abb. Dec 111. The basis 
of the action is the loss of consortium, or the 
right of the husband to the conjugal society 
of his wife. It is not necessary that there 
should be proof of any pecuniary loss in order 
to sustain the action. Hermance v. James, 32 
How. Pr. 142; Rinehart v. BilU, 82 Ma 534. 
Loss of services is not essential, but is 
merely matter of aggravation, and need not 
be alleged or proved. BigaoueiU v. PavUt, 
134 Maas. 125. According to the following 
cases, a wife can maintain an action, 
in her own name and for her own 
benefit, against one who entices her husband 
from her, alienates his affection, and deprives 
her of his society. Jaynes v. Jaynes, 39 Hun, 
40; Breiman v. FaoKh, 7 Abb. N. Q 249; 
Bakerx. Baker, 16 id. 293 ; Warner v. Miller, 
17 id. 221 ; ChwdniU v. Lewii, id. 226 ; Simmons 
T. Siatmons,4 N. Y. Supp. 221. There appears 
to be no reported decision in this State, hold- 
ing that such an action will not lie, except 
For Amam v. Ayers, 67 Barb. 544. That 
case was decided at Special Term, in 1877, 
and the learned justice who wrote the 
opinion therein, as a member of the General 
Term when the case now under consideration 
vas affirmed, concurred in the result, and 
stated that, owii^ to recent authorities, he 
thooght the right of action should be upheld. 
Some of the cases rest mainly upon the 
Btatute already alluded to, and sustain 
the action upon the theory that enticing 
away the wife is such an injury to the per- 
sonal rights of the husband as to amount to 
an injory to the person, while others proceed 
npon the ground that the loss of consortium 
is an injury to property, in the broad sense 
of that wold, "which Includes things not 
tangible or visible, and applies to whatever 
is exclusively one's own." Jaynes v. Jaynes, 
f^pra, sustains the action upon either 



ground, although prominence is given to the 
latter. Several of the cases justify the action 
generally, without allusion to any statut& 

If the wrong in question is an injury to 
property simply, it would not abate upon 
the death of the plaintifi", but could be re- 
vived in the name of the personal representa- 
tives, a consequence which suggests the 
precarious nature of that basis for the action. 
Cregin v. Railroad Co., 75 N. Y. 192 : 83 id. 
595. In other States the rule varies. In 
Ohio and Kansas, recovery by the wife is 
permitted, while in Indiana the right has 
thus far been denied, but by a court so 
evenly divided in opinion as to leave the 
ultimate rule in that State uncertain, dark 
V. Harlan, 1 Cin. R. 418 ; WesUake v. WesUake, 
34 Ohio St 621 ; Mehrhoff v. Mehrhof, 26 Fed. 
Rep. 13 ; Logan v. Logan, 77 Ind. 558. In 
England the point does not appear to have 
been directly passed upon, but in one case 
the judges approached it so nearly, and 
differed so widely in their discussions that it 
is cited as an authority on both sides of the 
question. Lynch v. Knight, 9 H. L. Cas. 577. 
The lord chancellor (Campbell), in delivering 
the leading opinion said: <*If it can be 
shown that there is presented to us a con- 
currence of loss and injury from the act 
complained of, we are bound to say that this 
action lies. Nor can I allow that the loss 
of consortium or conjugal society can give a 
cause of action to the husband alone." Lord 
Cranworth was strongly inclined to think 
that this view was correct, but did not feel 
called upon to express a decided opinion, as 
it was agreed that the judgment of the court 
should be placed upon another ground. 
Lords Brougham and Wensleydale thought 
that the action would not lie. In that case, 
it is to be observed, the husband joined the 
wife in bringing the action, " for conformity," 
as there was no enabling statute authorizing 
her to sue in her own name. 

While this action was tried, decided at the 
General Term, and argued in this court upon 
the theory that the Acts of 1860 and 1862, 
concerning the rights and liabilities of hus- 
band and wife, were still in force, in fact 
they have no application, because the sec- 
tions heretofore regarded as applicable were 
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repealed by the General Bepealing Act of 
1880. Laws 1880, chap. 245, {{ 36, 88. 

The judgment in tiiis action, therefore, 
cannot he affirmed upon the ground that the 
wrong complained of may he redressed 
under those statutes. Can it he sustained 
upon the theory that the right of action be- 
longs to the wife, according to the general 
principles of the common law, and that she 
may now maintain it, being permitted to 
sue in her own name? The Code of Civil 
Procedure ({ 450) provides : *' In an action 
or special proceeding, a married woman ap- 
pears, prosecutes or defends, alone or joined 
with other parties, as if slie were single.** 
The capacity of the plaintiff to sue cannot be 
questioned under this statute, but whether 
she has a cause of action to sue upon is the 
important inquiry. Can she maintain an 
action for any personal injury, even for an 
assault and battery, since the Repealing Act 
already cited went into effect ? Admitting 
her power to assert her rights in court, what 
right has she to assert? Has she such a 
l^al right to the conjugal society of her hus- 
band as to enable her to recover against one 
who wrongfully deprives her of that right ? 

It is urged that the novelty of the action 
is a strong argument that it cannot be 
upheld. The same point was urged in 
almost the first action brought biy a husband 
against one who had enticed away his wife, 
and the answer made by the court in that case 
we repeat as applicable to this : *^ The first 
general objection is that tiiere is no pre- 
cedent of any such action as this, and that 
therefore it will not lie. . . ." But this general 
rule is not applicable to the present case. It 
would be if there had been no special action 
on the case before. A special action on the 
case was introduced for this reason, that the 
law will never suffer an injury and a damage 
without a remedy, but there must be new 
facts in every special action on the case." 

Winsmore v. Oreenbank, Willes, 577, 580. 

Moreover the absence of strictly common- 
law precedents is not surprising, because the 
wife could not bring an action alone, owing 
to the disability caused by coverture, and 
the husband would not be apt to sue, as by 
that act he would confess that he had done 
wrong in leaving his wife. The actual injury 



to the wife from the loss of eoiMntium, which 
is the basis of the action, is the same as the 
actual injury to the husband from that cause. 
His right to the conjugal society of his wife 
is no greater than her right to the conjugal 
society of her husband. Marriage gives to 
each the same rights in that regard. Each 
is entitled to the comfort, companionship 
and affection of the other. The rights of the 
one and the obligations of the other spring 
from the marriage contract, are mutual in 
character, and attach to the husband as 
husband, and to the wife as wife. Any 
interference with these risrhts, whether of 
the husband or of the wife, is a violation, not 
only of a natural right, but also of a legal 
right, arising out of the marriage relation. It 
is a wrongful interference with that which 
the law both confers and protects. A remedy 
not provided by statute, but springing from 
the flexibility of the common law, and its 
adaptability to the changing nature of 
human affairs, has long existed for the re- 
dress of the wrongs of the husband. Aa the 
wrongs of the wife ars the same in principle, 
and are caused by acts of the same nature as 
those of the husband, the remedy should be 
the same. What reason is there for any 
distinction ? Is there not the same con- 
currence of loss and injury in the one case 
as in the other? Why should he have a 
right of action for the loss of her society, 
unless she also has a right of action for Uie 
loss of his society ? Does not the principle 
that " the law will never suffer an injury 
and a damage without a remedy " apply 
with equal force to either case ? Since her 
society has a value to him capable of ad- 
measurement in damages, why is his society 
of no legal value to her? Does not she need 
the protection of the law in this respect at 
least as much as he does? Will the law 
give its aid to him and withhold it from 
her? 

It appears from the cases already cited, 
that according to the weight of authority, 
the wife can maintain such an action when 
there is a statute enabling her to sue. The 
modern elementary writers take the same 
position. "To entice away or corrupt the 
mind and affection of one^s consort is a civil 
wrong, for which the offender is liable to the 
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Injured husband or wife. The gist of the 
action is not the loss of assiBtance, but the 
loflB of eoMortium of the wife or hasbandi 
nnder which term are usually included the 
person's affection, society or aid.'' Bigelow 
Torts, 153. " We see no reason why such an 
action should not be supported, where, by 
statute, the wife is allowed, for her own 
benefit, to sue for personal wrongs suffered 
by her." Cooley Torts, 228. 

Tbe judgment was affirmed, Haight and 
Parker, JJ., diss. 



LEGAL LIFE IN ENGLAND. 

The bar is the subject of a recent paper in 
tbe PaU Mall Gazette's series on professional 
life in England, and the facts given are in- 
teresting. " Of all the professions," says the 
writer, ** probably the bar is the one which 
presents the most obvious attractions to a 
young man. As a career it offers great 
possibilities. But though the prizes of the 
bar are both numerous and great, there is no 
walk in life which has so many blanks. Suc- 
cess b well advertised and known to all, but 
little is beard of those who fail ; and the num- 
ber of failures is out of all proportion to those 
who attain even a modicum of success. 

'* A moderate amount of success, it may be 
noted, is not a common thing. A marked 
line is drawn between success and failure. 
Ilie more work a man has at the bar, 
the more be is likely to get; while the 
naan whose practice is small is always liable 
to lose what little he has. The tendency is 
for tbe work to confine itself to a compara- 
tively small number, and to leave the many 
idle. While a mere handful of men make 
^ory large incomes, very many hundreds at 
the bar earn practically nothing at all. These 
appointed ones struggle on for a while and 
then drift away in different directions, some 
to undertake work for which they are more 
B^ted; others to live at ease on money 
which they have inherited; others to find 
themselves stranded, after having wasted the 
best years of their lives, without work and 
without means on which to live. The risks of 
the bar are very great, and demand very care- 
ful consideration by any one inclined to 
Baake the bar his profession. 



" No one can practice as a barrister until 
he has been ' called ' to the bar, and the first 
step toward a call is to join one of tho Inns 
of Court There are four of these inns— the 
Inner Temple, the Middle Temple, Lincoln's 
Inn, and Gray's Inn. The choice of an inn 
is a comparatively unimportant matter, as 
the functions of the inns toward barristers 
are confined to providing; a dining hall and 
library for the use of their respective mem- 
bers and to letting chambers at high rents to 
any who are willing to take them. Most of 
those, however, who intend to devote them- 
selves to common law and circuit work, be- 
come members of either the Inner or the 
Middle Temple, while those who intend to 
practice on the Chancery side, or to become 
conveyancing counsel, join Lincoln's Inn. 
There is, however, no fixed rule in the 
matter. Several of the leaders of the common 
law bar, with Sir Charles Russell at their 
head, are members of Lincoln's Inn, while 
the ranks of the Templars are swelled by 
many 'equity draftsmen and convey- 
ancers.' 

" The last of the four Inns of Court- 
Gray's Inn — is a very much smaller society 
than any of the other three inns, and attracts 
but few students. The various inns have but 
few advantages of a solid nature to offer to 
students. In the way of education for prac- 
tice at the bar they do practically nothing, 
and fill a position analogous to that of the 
city livery companies toward their respec- 
tive trades. It musi not be foif^otten, how- 
ever, that they are all the possessors of very 
fine libraries, which are open to the use of 
their members. Probably the library of the 
Inner Temple, which is the richest of all the 
inns, is the finest ; but all the libraries are 
good, and kept up to date with new bookS) 
legal and otherwise. 

'* The fees payable on admission are prac- 
tically the same at each of the Inns of Court, 
and it will be sufficient to quote the follow- 
ing list as a fair example : 

£ >. d. 

Fee for the admission form 110 

Stamps and entranoo fees 35 6 

Lectnrefee 6 5 

Deposit (returnable, without interest, on 

call, death, or withdrawal) 100 

Total £141 12 
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" As a matter of fact, the deposit of £100 is 
often not demanded from stadents, for it is 
not required from members of the Scotch 
bar, nor from members of any of the univer- 
sities of Oxford, Cambridge, Dublin, London, 
Durham, or of the Royal University of Ire- 
land, provided that before call they take a 
degree or produce a certificate of having kept 
two years' terms. Before commencing to 
* keep terms ' at the inn which he may have 
chosen, the student is required to execute a 
bond of £50, with two sureties, for payment 
of 'commons' and dues. The < commons' 
are the dinners which the student is re- 
quired to eat in order that he may keep his 
term. Three dinners only every term are 
exacted from university men, while the num- 
ber for tho other students is six. The cost of 
commons and dues may be estimated at 
about £8 or £9 a year for three years. When 
the regulation number of dinners have been 
consumed, and the terms duly kept, then 
more fees are payable before call. Approxi- 
mately these amount to nearly £100. Stamps 
and fees, £82 10s., commutation for future 
dues, £12; total, £94 lOs. With them, how- 
even the payment of fees ceases, and the 
full-blown barrister is mulcted no more by 
his inn. 

'* The keeping of terms by means of eating 
of dinners is a survival from the time when 
the Inns of Court performed some of the 
functions of a college, and the presence of a 
student at dinner time was the simplest 
means of proving residence. A perfect 
analogy still exists in the various colleges at 
Oxford and Cambridge, where terms are 
kept by undergraduates by taking a daily 
commons of bread and butter out of the col- 
lege buttery. Now that residence in an Inn 
of Court has ceased to be necessary, the eat- 
ing of dinners has become a useless farce, in- 
convenient to students, and pleasing only to 
the antiquarian. 

[To be continued.] 



INSOLVENT NOTICES, ETC. 
Quebec Official Oaxettet Feb, 15. 
Judicial Abandonmentt. 
Blumenthal & Rosendal, St. Hyaointhe, Feb. 8. 
Arthur B. Desantelsj parish of St. Pie, Feb. 8. 
Charles J. MoGrail, grocer, Montreal, Feb. 8. 



Louis Poir^, oabinet-makoTi SL Booh de Quebec, 
Feb. 6. 

Ciuratora appomUed, 

Re Joseph Dagenais, Montreal.— Kent A Tarootte, 
Montrealt joint curator, Feb. 10. 

Re N. Doneet, Grande Piles.— Kent St Turoottoi Mon- 
treal, joint curator, Feb. 8. 

Re H. Gariepy A Co.— 0. Desmarteaui Montreal, 
curator, Feb. 18. 

Re James W. Hannah & Co., Moatreal.— J. MoD. 
Hains, Montreal, curator, Feb. 8. 

i?e Labont^ Fr^re.— Bilodeau & Reoaud, Montreal, 
joint curator, Feb. 11. 

Re Isale Riret, Montreal.— Kent & Turootte, Mon- 
treal, joint curator, Feb. 11. 

Re G^ddon Sevisny.— W. A. Caldwell, MoBt(«al, 
ouratort Feb. 7. 

Re Abraham Simard.— J. A. Quesneli Arthabaska- 
ville, curator, Jan. 31. 

Re Zoel Tureotte, PierrcTille.— Kent A Turootte i 
Montreal, joint curator, Feb. 6. 

IHvidende. 

Re J. A. Allardf Hull.— First and final dividend, 
payable March '6, C. Desmartoau, Montreal, curator. 

Re A. Blumenthal & Go.y Montreal.^DiTidead, pay- 
able March 10, Kent & Turootte, Montreal, joint cur- 
ator. 

Re 0. Cartier,/^, grocer, Montreal.- first dividend, 
payable Feb. 23, Bilodeau A Renaud, Montreal, joint 
curator. 

Re H. Oousineau, He Bisard.— Dividend, payable 
March 4, Kent & Turootte, Montreal, joint curator. 

Re P. 0. Dauteuil & Co., Quebec— Dividend, payable 
March 10, Kent A Turootte^ Montreal, joint curator. 

Re Ell. Drolet— Dividend, payable Fob. 24. F. Va- 
lentinoi Three Rivers, curator. 

Re Gouin & Gouin.— First and final dividend, pay- 
able March 3, T. £. Normand. Three Rivers, curator. 

Re Lamothe A Hervieux.— First and final dividend, 
payable Feb. 27, 0. Poliquin, Quebec, curator. 

Re Kelly A Fr^rc, Joliette.— Dividend, payable 
March 3, Kent & Tureotte, Montreal, joint curator. 

Re P. Leonard. Montreal.— First and final dividend, 
payable March 5, C. Desmarteau, Montreal, curator. 

Re Marcotte, Perrault & Co., Montreal.— Second 
and final dividend, payable March 3, J. McD. Hains, 
Montreal, curator. 

Re Nap. MoCready, St. Romuald.— First and final 
dividend, payable March 3, H. A. Bddard, Quebec, 
curator. 

Separation at to property. 

Florianne Cha«non vs. Napol6on Martel. trader, 
parish of St. Ours, Feb. 4. 

Maranda Cooey v. Isaac Patton, farmer, township of 
Brome, Doc. 27. 

Mary Ifilisabeth Featherston v. James Cunningham , 
Montreal, Feb. 10. 

_Em6ranoeGoyette vs. Charles Primaau, Montreal, 
Feb. 12. 



COURT TERMS, 
Court of Queen's Bench, criminal term, district of 
Montmagny, changed to March 26. 
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PJRESCRIPTION. 

In OorparatUm of Sherbrooke & Dufwt^ 
M.L.B., 5 Q.B. 266, the Coart of Appeal dis. 
miflsed the action upon the three months' 
limitation under C.8.C. ch. 85, s. 3, which 
was not pleaded, bat was invoked on the 
appeal Mr. Justice Tessier, who dissented, 
referred to the case of Oxrier <fc Breakey, (A. 
D. 1884) Bamsay, 547, which states that the 
Court of AppeaUi modified the judgment, but 
did not supply the defence of prescription. 
And it is added, '' In the Supreme Court, this 
judgment was reversed by allowing a higher 
rate of value for the use and occupation of 
the land, but the defence of prescription was 
not supplied.'' We have reason to believe 
that this note was based upon inaccurate in- 
formation, aud that the abstract of Carter & 
Breakey in Gasselsi 256, is correct It must 
be remembered that Mr. Justice Bamsay's 
Index was an unfinished draft, at the time 
of bis death. If the lamented author had 
lived to complete the thorough revision 
wbich he intended to give the work as it 
was passing through the press, this and 
otber inaccnracies which may be observed 
in it, would probably have been rectified. 

Mr. Jostioe Boss^ in giving the judgment 
of the Court in Carp, of Sherbrooke & Dufart, 
refere to the case of LamorUagne 6c Dufresne, 
(A.a 1874), Bamsay, 645. The holding m 
^i« case, according to Mr. Justice Bamsay, 
was as follows :— " Prescription must be 
pleaded in all the cases mentioned in articles 
2250, 2260, 2261, and 2262, CC., the right of 
action m these cases not being < denied.' " 

I'he action in the last mentioned case was 
brooght by Dufresne etcU. against Lamon- 
'^ene to resiliate a lease for fifteen yeans 
from Laurent Dufresne to the defendant 
LMttontagne. The action also included a de- 
nwnd for eight and a half years' rent Pre- 
wription was notpleaded,and the judgment of 
tbe Superior Court, Torrance, J., July 9, 1873» 



makes no reference to it The demand was 
maintained, the conMirafU being as follows : 

'' Consid^rant que le d^fendeur Lamon- 
tagne a failli de faire la preuve ctes allegations 
contenues dans ses exceptions et defenses 
par lui plaid^es & oette action, d^boute les 
dites exceptions et d^enses, sauf quant aux 
primes d'assurance, et oondamne le dit d6- 
fendeur Charles H. Lamontagne & payer aux 
dits demandeurs la somme de $524, etant 
pour dix-eept semestres de loy er des premisses 
mentionn^es en la declaration en cette cause, 
dus et echus le ler novembre I87I, etc" The 
lease was also rescinded. 

Lamontagne appealed ^m this judgment, 
Mr. D. D. Bondy for appellant The factum 
discusses various questions with great viva- 
city, and on the last page we find the follow- 
ing reference to the question of prescription 
" Enfin, en se limitant k la prescription qui 
est le dernier port de refuge de I'appelant, et 
dans lequel, arm^ de la loi qu'on ne Tao- 
cusera pas, il Tespdre, d'avoir forg^e, 11 d^fie 
tous les attaques haineuseset impuissantes de 
ses adversaires ennemis, il ne resterait dt en 
definitive aux intim^s qu'une somme totale 
de$354." 

Messrs. Duhamel, Bainville & Binfret rep- 
resented the respondents, Mr. Joseph Doutre, 
Q.C., appearing as counseL The question of 
prescription is noticed in the respondents' 
factum in the following terms :— 

"La prescription de cinq ans, contre les 
arr^rages d'un bail emphyt^otique n'existait 
pas avant la Code. Voir texte ofiiciel de 
I'art 2250, qui est inclu entre [ ]. De 
mtoe, I'art 2267 est entre [ ]. Et I'art. 
transitoire 2270 reserve les prescriptions com- 
menc6es avant le Code ; oe qui veut dire que 
les contrats soumis II des prescriptions difiigr- 
entes de cellos crepes par le Code, continuent 
& Stre regis par le droit ant^rieur. D'ailleurs, 
dans le cas actuel, les demandeurs sont cr6- 
anciers solidaires,et la prescription, interrom- 
pue on Buspendue pour I'un d'eux, T^tait pour 
tous. C.e. Art 2230. L'art 2232 introductif 
d'un droit nouveau suspend n6anmoins la 
prescription & regard des mineurs. Or ici il 
y a nombre de mineura. 

** De plus> la prescription (Art 2188) n'est 
pas supply par le juge. Ici elle n'est pas 
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plaids Cest en appel sealement que oette 
question est soulev^ 

** L*Art. 2267 dit que la prescription est in- 
terrompue par la reconnaissance que le d^ 
biteur fait du droit de celui contre lequel il 
prescrivait Quelle reconnaissance plus posi- 
tive que celle de celui qui pretend avoir 
pay^r 

The judgment was unanimously affirmed 
in appeal, Dorion, Ch. J., Monk, Taschereau, 
Ramsay, Sanborn, JJ., and in Mr. Justice 
Ramsay's factums we find the following care- 
fully written opinion, which indicates that 
the question of prescription was fully con- 
sidered by the Court, this being apparently 
the only question upon which there was any 
hesitation in confirming the judgment 

" Ramsay, J. :— 

" Under the Code is it necessary to plead a 
limitation, and if not pleaded, may it be 
supplied by the Court? 



action. Art 2184, however, goes on to 
say that tlie prescription generally may 
be renounced, and 2185 says it may be 
so tacitly or expressly. If, however, we take 
the interpretation sought to be given to Art 
2188, and which its terms to some extent 
justify, we must conclude that the short pre- 
scriptions cannot be renounced. We must 
therefore reconcile these articles, and this 
becomes the easier from the form of Art 2188. 
It will be observed that the article does not 
say absolutely that the Court could supply 
the defence resulting from prescription where 
the action is denied ; it is only inferentially 
that we can decide that it was the intention 
of the legislature to confer this exceptional 
power on the Court. Pointed as the infer- 
ence is, I don't think we are obliged so to 
interpret the Statute under the circumstances. 
" Again, the action is not denied in the short 
prescriptions. Art 2267 says, ' no action can 



be maintained.' Those words have never 

4«„w^..4,v.^« ,^ — ^^^^ ^ , . been held to preclude the action. And so an 

but Art 2188 adds, ' except in cases where 
the right of action is denied.' It is pretended 
that under this Article it can and must be 
supplied by the Court 

" This exception is given as old law, on the 
authority, it is presumed, of the case of 
Pigeon cfc The Mayor, etc., of Montreal, 3 L,C. J., 
p. 294. But that case was decided in appeal 
on the special enactment which permits the 
Corporation to raise the question of the limi- 
tation of six months under the general issue 
in all actions for anything done under the 
Water Works Acts. 7 Vic cap. 44, sect 26, 

extended by the 16 Vic. cap. 127 ; 19 Vic 

cap. 70, and 24 Vict cap. 67. It is not the 

law in England. Chitty on Bills, 596; 

Stephen on Pleading, 154 ; Chitty on Plead- 
ing, 479. Nor was there any such idea under 

the old French law : ' Les fins de non recevoir 

doivent 6tre opposees par le d6biteur ; le Juge 

ne les supply pas,' says Pothier, ObL 676. We 

have therefore a doctrine laid down in the Code 

as old law, not only unsupported, but at vari- 
ance with all authority, and besides it is not 

in accordance with the general principles of 

the Articles preceding. Art 2183 defines 

the different prescriptions, and indicates 

the distinction between those prescriptions 

which are a 'bar to' or' preclude' any 



action for any matter provided for by Art 
1235 will not be dismissed on demurrer if the 
writing signed by the party to be bound be 
setup. 

" This, however, is not the first time since 
the Code that this point has come up. In 
the case of WUwn <k Demers, Aylwin and 
Badgley, J J , declared that the Statute of 
Limitations could not be put in issue by 
demurrer, but must be pleaded by an excep- 
tion, 2 L.C.L.J., page 251." 

From the foregoing it would appear that 
in 1884 the doctrine held by the Court of 
Appeal was that these prescriptions must be 
pleaded, and that in 1886, when Mr. Justice 
Ramsay was compiling his Index, he was 
under the impression that this doctrine had 
not been disturbed. In fact, however, it had 
been disturbed by the decision of the 
Supreme Court in Carter <fc Breakey ; and in 
another issue we propose to refer more par- 
ticularly to what was held in this case. 



SUPERIOR COURT-MONTREAL.* 
Jwridiction disdpHnaire de la Covr tur ks 
huiBfiers — Livre de vented— Achat povr 
rhvismr par personnes interposles d'^ets 

• To appe«ir in Miontreal l4fcw Reports, 5 S.C. 
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«ndu§ par hd dans Vexercice de ses fano' 
tion$ — Ab8mce de prociMferhcU de verUe— 
Sutpention d^htdsder. 

Jugi :—l0' Que le d^fendenr, haissier da 
district de Montr^l, doit se sonmettre aux 
r^lements de la demandereese et tenir on 
registre des veiites par lai faites; 

2o. Que la vente d'on objet par un huisBier 
ison reoois, & vil prix, et en Tabsence d'en- 
cb^rissears, sera reput^ faite & Tbuissier lui- 
mline, et que rbnissier pourra dtre oondamn^ 
i remettre oet objet II la pereonne sur qui il 
I'a venda ; 

3a Que Tbuiasier sera consider^ favoriser 
ses parents ou employ^ dans la vente et 
Tadjudication des effets vendus par lui, s'il est 
daDs I'babitude de leur adjuger aux ventes 
judiciaires faitee par lui.— ia Corporation des 
Huiuiers v. Bourasga, Pagnuelo, J., 19 nov., 
1889. 



Ortiorari^CouT des Commissaires—Arts, 1206, 

1214, 1221, a P. a 

Jugi:—(ivLQ Topposant & une saisie n'est pas 
tenu de proc6der le jour du rapport de Toppo- 
sition Jl la Cour des Commissaires, et que le 
renvoi de ToppoBition, le jour qu'elle est rap- 
portfe, faute par Topposant de proo^der, con- 
stitoe un exc& de pouvoir et donne lieu II 
r^manation du certwrarL^Ex parte Senical, 
reqo^rant eertiorart, Ps^nuelo. J., 14 nov., 



Partage de meubles — Saisie-conservcUoire — 
Ompu de tuteQe — Union de causes^ 

J\igi:—\o, Qu'un oo-propri^taire par indivis 
a droit de saisir par vole de saisie-conserva- 
toire des meubles que son co-propri^taire a 
commeno6 jl vendre, et que le compte de 
tatelle que le d^fendeur doit rendre ^ la de- 
manderease do pent emp^cher cette demiSre 
de demander le partage des meubles et d'ac- 
compagner cette demande de mesures con- 
servatoires ; 

2o. Que Tunion d'une cause avec une autre 
cause entie les mdmee parties ne pent 6tre 
accoidfe lorsqu'elle aurait Teffet de com- 
pliquer inutilement la procedure et de re- 
tarder instruction; 

3a Que le mari pent plaider & cette de- 
mande en partage qu'il avait feit don k sa 



femme, durant le mariage, des dits meubles 
par personne interpose, et que cette donation 
est nullej et par consequent ces meubles n'ont 
pas ce8s6 de lui appartenir.— -Biwtw et vir v. 
Evans, Pagnuelo, J., 12 novembre 1889. 



Procedure—Service of Summons, 
Held:— mhAt wbere it is sbown that a de- 
fendant locks his doors to evade service of a 
writ of summons, an order will be granted 
authorizing the bailiff to use force to open 
them to effect such service, or to serve the 
writ after seven o'clock p.m. — McLaren v. 
McLaren, Gill, J., April 13, 1889. 

Capias— Deposit in lieu of bail under ArL 828, 
C C. P. — Agreement to give haU — Con- 
ditional ohUgaHon—Time of performance 
-^Default— Arts. 1067-1069, C. C. 
T., being arrested on a capias, gave the bail 
(Feb. 18, 1888), required by Art 828, C. C. P., 
for his provisional discharge, the sureties, by 
consent, depositing $200 with the prothono- 
tary in place of a bond, the terms of the 
written consent being :— " Les parties con- 
" sentent et acceptent le dep6t ... pour payer 
" le montant du jugement ft intervenir sur la 
" demande en capital, int^r^t et frais, s'il ne 
" donne pas cautions au d6sir de Particle 824 
"ou 825, C. P. C, le ler mars 1888." The 
contestation of the capias was dismissed, 
Feb. 22, and on March 5, T. gave notice that 
he would put in bail under art 824 or 825, 
and bail was given under art. 825 C. C. P., 
by permission of the CJourt, the rights of the 
parties being reserved. The plaintiff then 
attached the deposit in the hands of the pro- 
thonotary for the costs on the contestation 
of the capiat On an intervention by the 
sureties, each claiming half of the deposit : 

HM, (Tait, J. dws.):— That the date (1st 
March) mentioned in the consent, applied 
only to bail under art 824, C. C. P., which 
must be given within eight days from the 
day fixed for the return of the writ ; and that 
T. having the right to put in bail under art 
825, C. C. P., at any time before judgment, 
the case did not come within art 1068, C. C. ; 
nor under art. 1069, C. C, which applies to 
contracts of a commercial nature only. The 
intervention of the sureties was therefore 
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maintained.— BouroMsa v. ThibaudeaUy in Re- 
yiew, Johnson, Ch. J., Gill, Tait, JJ., Dec. 
31, 1889. 

Contract for prolongatum and opening of streets 
— Breach — Measure of damages. 

The municipality of H. (whose obligations 
were subsequently assumed by defendants), 
in consideration of the gratuitous cession of 
land by plaintiff, agreed to prolong a certain 
street through plaintiff's lots, at a width of 
100 feet, and to open two other streets 
through his property. The street first re- 
ferred to was afterwards homologated at a 
width of 60 feet only, and the defendants 
delayed to complete the other two streets- 

Held : — That the measure of damages in 
respect of the street homologated at a width 
of 60 feet, was the value of the 40 feet taken 
by defendants and not retroceded, and the 
depreciation in value of the rest of plaintiff's 
property in consequence of the loss of 
frontage on the street as prolonged. And as 
to the breach of contract respecting the other 
two streets, the measure of damages was the 
interest (computed from the time when the 
streets could reasonably have been com- 
pleted) on the capital represented by the in- 
creased value which the plaintiff could have 
got for his lots if the streets had been made 
as agreed.— -iyZtwn v. City of Montreal^ John- 
son, J., March 29, 1889. 

Frohihiiion'^Circuit Court^JtaisdicHon—ArL 
1031, acp. 

Held:— I, That a writ of prohibition will 
not lie to the Circuit Court, it not being a 
Court of inferior jurisdiction within the 
meaning of Art 1031, C. C. P. 

2. That ihe Circuit Court having jurisdic- 
tion under R. S. Q. 6218 (4), to hear appeals 
from decisions of local municipal councils 
respecting valuation rolls, there was no ex- 
cess of jurisdiction in the circumstances. — 
Corporation de la paroisse de Ste, Oeneviive dc 
BoUeau, Gill, J., Nov. 21, 1889. 

Druggist— Error^Pharmaceuticdl Act— Label, 
The plaintiff claimed damages from a 
druggist, for an alleged error of his appren- 
tice in giving plaintiff's messenger *^ carbolic 
acid," instead of " carbolic oil," which was 



asked for. It appeisired that carbolic acid 
was given, but the evidence of the messen- 
ger that she asked for carbolic oil was con- 
tradicted by that of the apprentice, who 
testified that carbolic acid was asked for. It 
also ai^ared that the bottle was merely 
labelled ' poison,' instead of being labelled 
with the name of the substance it contained 
as required by the Pharmaceutical Act 48 
Vict (Q.) ch. 36, s. 24 (now R, 8. Q. 4039). 

Held :— That the action being for damages, 
and not for a penalty under the Pharma- 
ceutical Act and there being no evidence 
that the injury complained of resulted from 
the insufiliciency of the label, this circum- 
stances would not justify a judgment against 
the defendant — Singer v. Leonard, in Review, 
Johnson, Gill, Wurtele, JJ., Oct 31, 1889. 



COUR DE MAGISTRAT. 

Montreal, 12 juin 1889. 
Coram Cbamvaove, J. C. M. 
Hamilton v. Govbr. 
Action sur compte — Serment suppUtoire* 
JvQt : — Dans vne action star compte pour divers 
items, le difendevr admettant un des items 
et niant les autreSy lorsque le demandeur a 
d^d. prouvi plusieurs des items niSs par le 
difendeur, que, dans ce eas, il doit itre adr 
mis d prouver les autres items du compte 
par ses livres de compte et son sermenL. 
/. D. Cameron, avocat du demandeur. 
M, Cooke, avocat du d^fendeur. 

(j. J. B.) 

COUR DE MAGISTRAT. 

MomtrAaj., mai 1889. 
Coram Champagne, J. C. M. 
Grbmorb v. The Ctty Pbintinq Co. 
Sataire-- Compensation — Dommages — Ovmriers 

et patrons. 
Juoi^: — lo. Que Vouvrier peut itre ienu re^fHrn- 
sable des dommages eausSs d son pairon 
dar^s Vexlcution des ouvrages qui lui aont 
ordonnis de faire, lorsque oes dommages 
sont causis par sa faute^ sa nigligenoe ou 
par son incompetence : mais pour le rendre 
ainsi responsabU il nefaul pas que oes domr 
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maga aimt iU oausii par vne cawe im- 
yiUabUdu patron, 
2o. Que lonqvfU etl prouvi que rinetrumeru 
fcumi au demandeur par la difenderesee 
Had mpnpre d Vomrage en qiutitwn, etque 
<f mtfm ouvrien amient igalement travaiUi 
au mime ouvra^, le patron n*a pas d^action 
en donmuiffe, 

L'action ^tait port^ par nn oavrier coDtre 
son patron pour salaire. La d^fenderesse 
pluda qpe ce qu'elle doit an demandear est 
compens^ par le dommage que le deman- 
deur lAi avait caus4 en gfttant certains on- 
vrages i Ini confix. 

La preuve Stablit que divers ouvriers 
avaient travaill6 an m^me oavrage qne le 
demandear, et aassi que les outils et instm- 
menta fonmis par la d^enderesse 4taient 
d^fifictnenx. 

Jugement poor le demandeur. 

ittlorO^;— €. a 1053, 1054 ; Oagnon 
T. Gavdry, M. L. R, I 8. C 348; Dorion 
V. Dorion, 5 Leg. News, 130. 

McCormieh, avocat du demandeur. 

Holum, avocat du ddfendeur. 

(J.J.B.) 



CX)XJR DE MAGISTRAT. 

MontbAal, 21 join 1889. 
Cbram Champagnb, J. CM. 

LSBLANO V. WhTTB. 

Looaiewr'^Priviiige^Ritention. 

JuqA:— Qw/e locateur n^a pas le droit de re- 
Umr les mevhles de son looaiaire pour gor- 
ronUr le paiement du layer, d mains de 
proefder par vote de saisie-^agerie. 

I^ demandeur avait d'abord proc^4 & 
uisir lee meubles du d^fendenr avec un bref 
de saisie-gagerie, mais Thuissier taisissant 
ayant oobli^ oertains effets, le demandeur, ac- 
<^mpagn^ de rhuissier, retonma subs^quem- 
meot dans le logement occupy par le d^fen- 
<lenret a'empara dee effets non saisis et les 
enleva, les retenant pour son loyer dtL Le 
de&Ddenr, demandeur en cette cause, prit 
aloiB nnesaisie-revendication pour rentrer en 
posseiuoii de ces effets, et cette saisie-reven- 
dication a 6t6 maintanne par la Conr, le loca- 



teur ayant un privilege, et non un droit de 
retention. 

Saisie-revendication maintenue. 
ARrault & Beavdet, avocats du demandeur. 
Robertson S Cie-f avocats du d^fendeur. 
(j. J. B.) 



THE LATE MB. JUSTICE MANISTY. 

The circumstances of the death of Sir Henry 
Manisty add one more name to the list of 
judges who, in the Queen's reign, have re- 
ceived their mortal stroke on the bench while 
discharging their judicial duties. Of these, 
Justice Talfourd, who was struck with apo- 
plexy while delivering his charge to the 
grand jury at Stafford at the spring assizes 
of 1854, and died after only a few moments 
had elapsed, was the only judge who ac- 
tually expired on the bench. Baron Watson, 
at the spring assisses of 1854", at WelsKpool, 
had just concluded his chitige to the grand 
jury, when he was seized with apoplexy and 
died very shortly aflerwards. Justice Wight- 
man, on December 10, 1863, at the York 
assizes spent the day in trying a complicated 
case which lasted the whole day. His sum- 
ming-up was masterly, and the hall was 
crowded. When he reached bis lodgings he 
complained to his daughter, who appened to 
be with him on circuit, of his work over- 
coming him, but talked cheerfully of re- 
signing and going on the Continent, went to 
bed, and died next morning. The death of 
Mr. Justice Manisty resembles most that of 
Justice Wightman. The learned judge, in the 
week before last* occupied himself with the 
work and amusement which forms the life 
of a judge during the sittings. He had been 
trying common jury causes all the week, and 
on Thursday dined iu the Middle Temple 
Hall on Grand Day. when it was a matter of 
general remark how well he bore his years. 
He seems to have gone on to Gray's Inn, 
where he was a master of the bench, with 
Lord Morris to help entertain the excellent 
company gathered there. Next day he finish- 
ed a part heard case, but on the approach of 
the time for adjourning the Court in the 
afternoon he was observed not to be taking 
a note of the evidence, which up to the time 
of his seizure he had taken, and which, a« 
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we are told on the authority of the Lord 
Chief Justice, were as clear and his hand^ 
writing as delicate and distinct as if he had 
many years of life before him. He waB car- 
ried out of Court to his private room, and 
later in the evening was driven to his house, 
where he died January 31, seven days after 
the attack. 

The history of the life of Justice Manisty 
has the not very common feature that he 
waa in turn solicitor, barrister and judge^ It 
has been said that he did not come to the 
bar through the usual avenues. No doubt, 
at the, time when he was called, it was not 
usual for an attorney or solicitor to be called 
to the bar, but in these days a solicitor of 
five years' standing may be called to the bar, 
without keeping any terms, upon passing 
the examination for admissi(m to an Inn of 
Court. Even tliis slight barrier can be over- 
come on the certificate of two members of 
the council of the Incorporated Law Society 
that he is a fit and proper person to be called 
to the bar. The reason why Mr. Manisty, 
who in 1847 had for twelve years prospered 
as a solicitor, entered his name as a student 
at Gray's Inn, it is said, was that he wished 
as a barrister to win a case which he had 
lost as a solicitor. Three years afterwards 
he was called to the bar. As a junior he had 
a laige practice in Westminster Hall and on 
the Northern Circuit in the class of cases 
usually called heavy commercial cases. His 
acuteness in detecting the real points of his 
csae, and his energy in enforcing them, with 
the store of learning which he had accu- 
mulated, brought him success. His fame at 
this period of his career is commemorated in 
a song which is still sung on the Northern 
Circuit, in which all the briefs were said to 
fall into Manisty's red bag. He rapidly, 
twelve years afterwards, obtained a silk gown 
in 1857« and although he did not become the 
leader of the Northern Circuit, except, per- 
haps, in the sense that he was senior Queen's 
Counsel, he held his own on circuit and in 
Westminster Hall in cases requiring careful 
treatment of knowledge of the law or a know- 
ledge of the place where to find it, which is 
almost equally good, and the power of put- 
ting the point and driving it home on the 
bench. As a judge, the most recent case of 



importance in which he took a prominent 
part was the case of Regina v. Tkt Bitihop of 
Londcn. In the Divisional Court the Lord 
Chief Justice had to hold the scales between 
Baron Pollock and Justice Manisty, the one 
being in favour of the bishop and the other 
in favor of the Crown. The weight of the 
judgment of Justice Manisty was first tested 
by his delivering it before his brother as 
junior judge. After pondering for some months, 
the Lord Chief Justice inclined towards his 
brother Manisty, and this view of the case 
was upheld by the Court of Appeal. Ha tried 
the case of Membury v. The Oreat Watem 
RaiUway Company , which is now the highest 
authority on the application of the maxim 
< Volenti non fit injuria.' When he tried the 
case of Adams v. Coleridge in 1884, al- 
thoagh he was criticised unjustly, he showed 
a sturdy independenoeof public opinion char- 
acteristic of himself and not universal in 
these times. All the cases that came before 
him were tried with patience and fairness, 
and in a manner satisfactory, so far as may 
be, to all parties. 

It has been said that he had no humour ; 
but there is a tale told of the judge that some 
time ago he consulted an eminent physician 
on the stateof his health. When questioned as 
to his diet, he replied that he drank good part 
of a bottle of port a day. The physicdansaid, 
* That will not do ; we must knock ofi'that' The 
judge complied for a fortnight,and came back 
to say that he was no better and rather worse. 
The physician suggested that perhaps after 
all the change of habit had done more harm 
than good, and advised him to return to his 
usual habit Whereupon the judge said : 
' That is all very well ; but how about the 
arrears ? ' The physician shook his head at 
this judicial devotion to clearing his list^ but 
it is not impossible that the second prescrip- 
tion helped the judge to do what is the duty 
of every good judge — * keep down the arrears.' 
— Law Journal {London). 

LEGAL LIFE IN ENGLAND. 

[Continued from page 64.] 

" Before his call to the bar, the student has 

to pass an examination, the details of which 

are settled from time to time by a Council of 

Legal Education, which is nominated by the 
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foor Inns of Court Roughly speaking, it is 
diTided into two parts— Roman law, in 
which one paper is set, and English law, 
which is suh-dlvided into three branches, 
with an examination paper for each branch. 
This examination entails, of course, the read- 
ing of a certain number of legal text-books ; 
bnt its nature is not such as to tax severely 
the powers of any man of ordinary intelli- 
gence» and success in the passing of it by 
no means implies any profound legal learn- 
ing. 

** The necessary expenses of a call to the 
bar with a view to practice are by no means 
confined to the Grovemment stamp duties 
and the fees payable to an inn« The inns 
provide nothing in the nature of legal train- 
ing except a few lectures ; and no lectures, 
however good, can qualify a student for 
practice. For practice, experience is neces* 
sary, and experience can only be gained in 
the chambers of a practicing barrister. There, 
and there only, can a knowledge be acquired 
of what may be called the unseen work of 
the bar— the advising of clients, the drafting 
of the 'pleadii^' in an action, and the 
drafting of deeds and other documents. It 
ia very commonly supposed that a barrister's 
business consists mainly, if not entirely, in 
arguing cases in court This is by no means 
the case with 'juniors,' this is to 'say,barris- 
ten who have not attained the status of a 
Queen's Counsel. Every junior barrister 
(except those who devote themselves to 
criminal work) has a great deal more work 
to do in his chambers than in court Many 
conveyancers rarely or never go into court at 
all It may be safely said that a junior 
barrister's first acquaintance with an action 
is seldom gathered from his brief. In all 
probability he has advised on the subject 
matter of action, has drawn the pleadings, 
and has been responsible for all the pre- 
limmary stages before the actual hearing. 

** Thus it is necessary for every student to 
learn his business in a barrister's chambeis, 
and for the privilege of a seat in a pupil 
room during a year, and the right to read 
any papers which may come in, the custom- 
ary fee is a hundred guineas. Some 
barristers try to give their pupils some 
definite tuition, but the busiest men are 



those who have most pupifai, and the result 
generally is that the pupils are left to shift 
for themselves as best tiiey can, and to pick 
up what knowledge they may. Two years' 
reading in chambers is usually considered 
the minimum equipment for practice at the 
bar, and this implies the disbursement of 200 
guineas. 

'' It is not unusual to read in a solicitor's 
office as well as in a barrister's chambers, 
and there can be but littie doubt that this is 
a wise course to pursue. By so doing the 
ordinary machinery of legal business is 
learned from the bottom upward, and a solid 
foundation is laid for the knowledge of law 
which is to follow. Many who are best 
qualified to judge have expressed their 
opinion that the wisest course for the would- 
be barrister to pursue is to begin his legal 
career as a solicitor, and only to join the 
higher branches of the legal profession when 
of maturer years. However this may be, a 
course of training in a solicitor's office must 
always prove of great practical value to a 
barrister ; for there he has an opportunity of 
learning much that is useful, and much that 
renders the course of business intelligible, 
which could only be learned indirectly and 
with some difficulty in a barrister's oham- 
bers. There is no customary fee for a course 
of reading, as suggested, in a solicitor's office, 
but the fee to be paid is a matter of arrange- 
ment in each particular case. Many young 
barristers continue reading in a barrister's 
chambers after they have been called to the 
bar ; but it must be remembered that pro- 
fessional etiquette strictiy forbids a barrister 
from reading in a solicitor's office. Conse- 
quentiy such reading must take place, if at 
all, before call, and not after. 

"The regulation two yeare' reading in 
chambers is usually divided between the 
Temple and Lincoln's Inn^that is to say, 
half the time is spent in the chambers of a 
pommon Law barrister, and half in the 
chambers of one who practices on the Chan- 
cery side, tn the majority of cases that is 
probably wise ; for the young barrister ought 
to know something about each of the great 
branches of the law, and ought never to be 
obliged to refuse any work which may be 
sent to him. The nature of most men's career 
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is shf^ied for them almost accidentally, and 
the barrister most be ready to seiase his oppor- 
tanities as they arise, or they are quickly 
gone — ^perhaps never to retam. Some 
perliaps feel that they have not the power of 
achieving saooess except in one particular 
line) and that an opportonity for distinction 
offered to them in any other would inevit- 
ably be wasted. For instance, one man may 
have a gift of advocacy without any power 
of storing up a knowledge of law. Such a 
one woald be most likely to succeed on cir- 
cuit and at sessions, and for him it would be 
a mere waste of time to enter any chambers 
where he would see nothing but the drier 
work of a Chancery practice. Another, 
again, may have opposite powers and tastes, 
and may revel in the drafting of complicated 
deeds and wills, and the grubbing out of ob- 
scure points of law. 

'< Apart, however, from the question 
whether the necessary reading in chambers 
ought to be wholly in the Temple or wholly 
in Lincoln's Inn, or equally divided between 
the two, some of a man's chances depend on 
a good choice with whom to read. If he has 
many friends who are able to help him when 
he is called to the bar he will probably be 
wise in entering the chambers of some 
barrister in full practice} with whom he can 
be sure of seeing plenty of work. If, how- 
ever, he has not a practice of his own assured 
to him he had better read, for part of his 
time at least, with some barrister who is not 
overwhelmed with work, and who is likely 
to give his pupil work to do for him in the 
future in the capacity of his ' devil.' In the 
same way a young barrister who intends to 
join a particular circuit ought to read with 
some one who is already in practice on that 
circuit, and to whom he may hope more or 
less to attach himself in the future." 



INSOLVENT NOTES, tJTC 

Quebec Official Gazette, Feb. 22. 
Judicial Abandonments, 
Ch»rIo8 Beaulieu, merchant Uilor, Quebeo, Feb. 15. 
Archibald Blaoklook, doing business under the name 
of J- Neville & Co., contractor, Montreal, Feb. 15. 

Zdphtrin Champouz, trader, parish of St. SyW^re, 
district of Three Rivers, Ftob. 17. 

B. & Z. Durooher, manufaotarors and traders, Iber- 
▼iUe,reb. 17. 



Joseph Griffith, tiader, parish of 6L Grrille de 
Wendover, distriot of Arthabaska, Feb. U. 
Joseph Lavall66, distriot of 8t. Hyaointhe, Feb. 17. 
B. E. Parent. Hull, Feb. 7. 

Curaton appoimled. 

Re 0. G. Davies k Co., Qnebeo.— J. T. WeMi, QnebM, 
curator. Feb. 17. 

B^ Dame Sophronie Iiau8on.~6ilodeau k B«iiaad, 
Montreal, joint curator, Feb. 17. 

Be Gigndre k Co.. Qnebee.— Kent k Turootte, Mont- 
real, joint onrator, Feb. 17. 

Re Joseph lAndsbeig, Sherbrooke.— A. W. St«Ten- 
son, Montreal, curator. Feb. 18. 

Re Maoaire Laurier, MontreaL— J. McD. Hshins. 
Montreal, curator, Feb. 15. 

Re Charles J. McQr^l. Montreal.— N. P. Martin. 
Montreal, curator, Feb. 18. 

Re A. Paradis k Co.. Quebec.— D. Aroand, Qaebeo, 
curator, Feb. 17. 

DivOendB* 

Re George Bisiet (of James Bisset «r oL), Qaeb«e.— 
Second dividend, proceeds of immovables, pagrable 
March 3, James Reid, Quebec, curator. 

Re H. Gagnon k Co.i dry goods merchants, Qaebee. 
— Thiid and last dividend, payable March 10, H. A. 
Bedard. Quebec, curator. 

Re Miller k Hlggins.— Second and final dividend, 
W. J. Common, Montreal, curator. 

Re F. X. Morency. oontraotor, St Sauveur de 
Qu6bec.— Dividend} payable March 12, P. Belnad. 
Quebec curator. 

Re Alexis Paquet, trader. St. Ubric— First dividend, 
payable March 8, H. A. Bedard. Quebec, curator. 

Seperatvm at to properiy. 

Lina Deneault vs. Ludger Deslippe, farmer, parish 
of St. Cyprien. distriot of Iberville, Feb. 1&. 

Marguerite Lafreni^re dit Baron vs. Fordinand 
Gagnon, contractor, Montreal. Feb. 4. 

Fridoline Leblanc vs. Olivier S^guin. tailor, Mont- 
real, Feb. 18. 

Marie Sophie Amanda Lussier vs. Napol6oD Nicole. 
farmer, parish of St. Hyaointhe. Feb. 15. 



GENERAL NOTICES. 

An extravagant young man called upon a judge, and 
after a few remarks had passed between them, the 
judge looked up and asked : '' Brother Lightweigrbt, 
why don't you get married ?" Because I can't afford 
it. How much do yon suppose it costs me to live now ?*' 
The judge declared that he could not guess. *' Well, 
it costs me all of $6,000 a year just for my own living." 
" Dear 1 dear I " said the judge in a tone of astonish- 
ment* " Why. Lightweight. I wouldn't pay it. It 
Un't worth it 1'* 

Mr. Justick Field.— Mr. Justice Field has sent in 
hifl resignation to the Lord Chancellor of his appoint- 
ment as a judge of the Queen's Bench Division. The 
learned judge has just completed the fifteen years of 
servioe«entitling him to a Retiring pension. 



THB LEGAL NEWS. 



W 



ght ^egal ^tws. 



VouXUI. MARCH 8,1890. 



No. 10. 



PRESCRIPTION. 

In our last issue we referred to the case of 
Lamontagne dc Dujreme^ in which apparently 
it was held by the Coort of Queen's Bench 
that the short prescriptions must be pleaded. 

We come now to the case of Breakey v. 
Carter. 

This case came before Mr. Justice Casault 
ia 1881 on demurrer and law issues, and the 
jadgmeot is reported in 7 Q. L. R. 286. The 
final judgment was rendered by Mr. Justice 
Staart on the 19th April, 1883, and was in the 
following terms : — 

**TheCourtetc 

'' CoDsidering that the plaintiff (Wm. 
Breakey) hath proved the material allega- 
tions of his declaration, and more particularly 
that he is the lawful owner of the lands 
described in his declaration, and that the 
defendant John Breakey, and Henry Kin^ 
were merchants and co-partners in the busi- 
ness of sawing lumber at a mill on the 
Chandi^re River, in the parish of St Jean 
Chiy8QBt6me» in this district, called and 
icnown as the Breakey mill ; that^ being so 
engaged in manufacturing lumber, the said 
Henry King and John Breakey did, in the 
year 1873, construct a dam in and across the 
said river Chaudf^re, by means of which the 
waters of that river, during the spring and 
antaom of each year, were directed on and 
upon the said lands of the plaintiff, and sub- 
nierged about twenty acres of the same, and 
that the said twenty acres became by this 
means and have continued to be, and still 
we adapted for a pond or place fitting in a 
high degree to hold saw logs in quantities, 
from 30,000 to 60,000, from all danger of being 
canried down into the river St Lawrence, 
during the high waters of that river ; 

"CMisidering that the said firm of Henry 
^^ACa, composed as aforesaid, having 
thoa made a safe shelter for the saw logs 
floated down the said river, used and occupied 
the same for the safe keeping of their saw 



logs, from the making of the said dam, in 
1873, to the end of the year 1877, when the 
said property called Breakey Milte was duly 
sold by licitatlon ; 

'< Considering tbat the said Henry King 
departed this life at the end of the year 1874, 
leaving his wife, the defendant Louisa 
Salmon Carter, and the several children, 
issue of his marriage with her, of which she 
is tutrix, representing his succession ; 

"Considering that the defendants con- 
tinned afler the decease of the said Henry 
King, in the occupation of the said Breakey 
Mills up to the time when the said mills 
were so sold by licitation as aforesaid} and 
were engaged in liquidating and winding up 
the affairs of the said partnership of Henry 
King A Co., which had existed between the 
said Henry King and John Breakey, and 
that during all the time of such liquidation, 
they, the said defendants, used and occupied 
the said property of the plaintiff, for the safe 
keeping of their saw logs in the same manner 
and extent as the said Henry King & Co. had 
used the same ; 

" Considering that the plaintiff by proceed- 
ing against the defendants, for the said use 
and occupation of the same, have waived 
any right of action for damages, if any was 
caused to him, the plaintiff, by the construc- 
tion of the said dam, by thereby submerging 
the said lands ; 

" Considering that the plaintiff hath proved, 
by persons having experience in the trade 
and in the floating of saw logs down the 
Chaudi^re river, the value of the use and 
occupation of plaintiff's said property for the 
,safe keeping of saw logs, to be »400 a year,and 
that said Henry King & Ca and defendants, 
have together so used the said lands for four 
years, the Court doth adjudge and condemn 
the defendants jointly and severally, to pay 
for the causes aforesaid, to the said plaintiff, 
the sum of $1800, with interest from the 11th 
Oct 1880, the whole with costs, dM(rai(«, etc" 

The defendant appealed from this judg- 
ment, Messrs. Boss^ & Tjanguedoc for appel- 
lant On the question of prescription, 
appellant's counsel submitted the following 
argument :— 

"Qu'on tourne et qu'on retoume la 
demande de Tintim^ sur tous les sens, elle se 
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r^dnira tonjours & ceci : voos avez submerge 
mon immeuble, et vous m'avez priv6 de la 
jouifisanoe que j'avais droit d*en avoir, pen- 
dant un certain temps: indemnisez-moi. 
Qa'est ce qne la jouissance d'one chosen sinon 
la faculty d'en retiier et de s'en approprier les 
fraits naturels ou civils? Cette demande 
n'est done qa'ane demande d'une somme 
d'argent, repr^entant les fraits naturels du 
terrain du demandeur qu'il aurait pu pro. 
duire, si le fait impute k Henry King & Co. 
ne s'y fdt 6ppos^. II s'en suit que Tart 2250} 
O.C., s'y applique, et que la demande est 
prescrite par cinq ann^es. Or il est constant 
par la prenve que ce n'est qu'en 1874 que 
Henry King & Co. se sont servi de la 
chauss^ que la soci^t^ a ^t6 dissoute le 24 
d^cembre de la m^me ann^, et 11 n'y a pas 
au dossier un mot de preuve pour rendre 
I'appelante responsable de ce qui a pu avoir 
lieu aprds la mort de son marl. De 1874 H 
1880 il y a un espace de temps plus que suffi- 
sant pour que Particle 2250 prenne effet, et 
pour enlever II Pintim^ tout recours pour ce 
qui a pu pr^c6der le 8 oct 1875. N'oublions 
pas que Particle 2267 statue que, dans oe cas, 
la cr^nce est absolument Steinte et que nuUe 
action ne pent 6tre regue." 

Messrs. Langlois <& Joly, for respondent, do 
hot refer in their factum to the prescription 
of five yearS) which was not pleaded, but 
only to the prescription of two years as for a 
quasi dilit, which was pleaded. This plea 
was overruled by the Supreme Court, and 
need not be farther noticed at present. 

In a "Supplementary case," however, 
Messrs. Langlois & Joly submitted the fol- 
lowing argument : — 

"By her factum in this Court the appellant 
has laid great stress upon a point not raised 
by the pleadings, nor even mooted in the 
Court below, viz : a prescription of five years 
against the respondent's claim, as for a 
demand for annual rent under article 2250 of 
the avil Code. 

"The demand is two-fold : 1st, for damages 
which still continuoi and 2nd, for use and 
occupation, not for any stipulated term, but 
extending over several years. 

" Without at all admitting that the present 
claim can be considered as one for annual 
rent, or that the prescription under art. 



2250 is applicable* respondent begs to refer to 
the arbitration bond entered into between 
the parties by notarial deed} 31st August^ 
1877, whereby, after reciting the present 
claim, they agreed to submit the setUement 
of it to amiables compodteurB^ and in the most 
formal way bound themselves to abide by 
their decision. The parties, by that deed, 
certainly interrupted any prescription which 
might then have commenced to run, and it 
is only from that time that any new pre- 
scription could take its date of beginning. 

*' Renunciation of prescription is express 
or tacit C.C. 2185. 

"Prescription is interrupted civilly by 
renouncing the benefit of a period elapsed, 
and by any acknowledgment which the 
possessor or the debtor makes of the right of 
the person against whom the prescription 
runs. C.C. 2227 ; DelisU v. McGinnis, 4 L.C.J. 
146 ; Walker v. Sweet, 21 L.GJ. 29." 

The following opinion was delivered by 
Ramsay, J., one of the majority of the 
Court : — 
Rahsat, J. :— 

"This is an appeal from a judgment 
condemning appellant, along with John 
Breakey, a brother of respondent, to pay 
jointly and severally to respondent a sum of 
$1600 for the use and occupation of a piece 
of land flooded by a dam built by defendants, 
and on which they boomed logs. 

"The appellant's first point is that for a 
large part of the demand there is a pre- 
scription of five years which, though not 
pleaded, should be taken notice of, and 
applied by the Court. The argument is this. 
By Article 2188, C. C, it is declared that 
the Court cannot of its own motion supply 
the defence resulting from prescription, 
except in cases where ' the right of action is 
denied '. Therefore it is said that the Conrt 
must of its own motion supply the defence 
resulting from such prescription. Again, it 
is said that the present action is under 
Article 2250, C. C, and tliat Article 2250 is 
one of those cases in which after the lapse 
of five years the right of action is denied 
(2267. C. C). On the part of the appellant 
the French version was cited. It differs a 
little from the English version as it says, 
' nulle action ne pent Stre recue', while the 
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other yeraion says, ' no action can be main- 
tained'. The difierence of these texts la 
important, but I think we are obliged to 
take the Knglish version. In the first place 
the article is new law, and totally at 
variaDce with onr common law, and there- 
fore the innovation shonld be as restrained 
as possible. In the next place the idea of 
limitations comes from the English law, and 
there the action is not denied. It is not 
maintained if pleaded. This is the view 
which has always been taken here since the 
Code. It was so held by this Court in 
Lamontagne & Dufresne et al.y Sept 1874. 
And a similar opinion was expressed by 
Aylwin and Badgley, JJ., in Wilmn & 
Demen, 2 L. C L. J. 251. And we have 
invariably refused to reject on demurrer 
an action taken after the prescription 
accomplished. 

" We have held repeatedly that under the 
Cbi^yter 51 C. & L. C. the right to proceed 
by expertise does not divest the Courts of 
their jurisdiction. But at any rate the 
acUon does not fall within the Chapter of 
the C S. L. C*, as it has been dealt with by 
the Court below, and as appellant does not 
insist on the point, we need not follow it 
farther. We may therefore turn to the 
evidence in support of the action. 

"The demand of plaintiff is peculiar. He 
complains that defendants have damaged 
his property, and claims damages for this, 
and in the same breath he asks for rent far 
beyond the value of the property for ordinary 
parposes, owing to the use to which this 
objectionable dam allows the property to be 
turned. Very naturally the Court below 
rei|9cted the damages. It is evident that 
tiie plaintiff could not be indemnified twice, 
once by way oi rent and once by way of 
damages. Having reduced the indemnity 
to rent, it becomes a question as to what is a 
fiair rent where none has been stipulated. 
Plaintiffseems to think the rent should be 
fixed on the special use it was to defendants. 
It strikes me that this is a totally false basis 
of indemoity, as false for indemnity for rent, 
as if it were attempted to be made the 
indemnity for damages. If that were the 
true measure of indemnity, then by parity 
of reasoning we should have to say that the 



value of services rendered was to be estimatr 
ed by the gain of the party served, and an 
apothecary might reasonably ask any price 
he pleased for a drug which had saved a 
patient's life. 

"If there had been no other measure of 
damages proved, we might perhaps have 
been obliged to take that established by 
plaintiff, based on the price charged in 'a 
cove for keeping logs ; but we have other 
evidence. It is proved that this land was 
estimated at a much lower rate, and we have 
other evidence that its total value is 
about half what has been given as a 
substitute for the rent It seems to me 
that to confirm this judgment would be to 
plunder the appellant, and I am therefore 
to reduce the amount to $50 a year or $200 
for the four years. 

"The cross appeal should be dismissed 
with costs." 

The judgment in appeal as recorded is as 
follows :— 

"Considering that the respondent has 
proved that he has suffered damages by 
reason of the obstructions complained of in 
the declaration in this cause, and by the 
overflowing in consequence thereof of a 
portion of his property mentioned in the 
declaration in this cause, to the extent of 
$50 a year, and that when he brought his 
action, he was entitled to claim damages 
for a period of four years amounting in all 
to the sum of $200 ; 

"And considermg that there is error in 
the judgment rendered by the Superior 
Court on the 19th of April, 1883, by which 
the appellant has been condemned to pay 
to the respondent the sum of $1600 for 
damages claimed by the present action, 
instead of that of $200 ; 
"This Court doth reverse the said judg- 
ment of the 19th of April, 1883; 

"And proceeding to render the judgment 
which, the Superior Court should have 
rendered ; 

"Doth condemn the appellant is nom ei 
qualiti to pay to the respondent the said sum 
of $200, with interest from the 11th of 
October, 1880, and the costs incurred in the 
Court below, and doth condemn the re- 
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spondent to pay to the appellant the ooeto 
incurred on the present appeal." 

Tessier and Cross, JJ., dissented from this 
jadgment, hat the judgment does not state 
whether the dissent applied only to the 
modification of amonnt, or whether it re- 
ferred to any of the qneetions raised by the 
appeal 

In the Supreme Court, May 12, 1885, the 
judgment was again modified by increasing 
the amount of the annual value, and the 
Court also applied the five years* prescription, 
which had the effect of reducing the amount 
of the claim. The holding in Cassels' digest 
is given as follows :— 

"4. Under art 1608 of the C.C., the 
respondents were to be considered lessees 
and subject to all the rules respecting leases, 
and the annual value of their occupation 
should be considered the rent, none having 
been fixed by the parties. Therefore the 
appellant was subject to the prescription of 
five years under Art 2250 C.C., and this 
prescription in virtue of Art. 2188 C. C, is 
one which the tribunals are bound to give 
effect to although not pleaded, and only set 
up for the first time in the respondent's 
factum in the Court of Queen's Bench." 

The case has never been reported at 
length, but the principal opinion was de- 
livered by Mr. Justice Fournier, and was as 
follows : — 

FOUBNIER, J, :— 

'* L'appelant reclame des intim^s la somme 
de $3,500 pour Tusage et occupation d'une 
partie de sa terre, situee le long de la riviere 
Chaudidre, pr6s du moulin & scie des intim^s, 
sur laquelle ceux-ci ont, par la construction 
d'une chau8s6e, fait refiner Peau de manicure 
k faire de ce terrain une sorte d'^tang qui 
leur est de la plus grande utility pour y 
mettre leurs billots en sflret^ contre les dan- 
gers des crues subites et considerables aux- 
quelles est particuli^rement sujette la riviere 
Chaudidre. 

*' £n outre de la d4n6gation g^n^rale les 
intimes ont invoqu6 contre cette action la 
prescription de deux ans ^tablie par Part 
2281, C. C, contre la reclamation pour dom- 
mages resultant des delits ou quasi-deiits. II 
ont pr6tendu aussi que Tappelant ne pouvai 



fiaire valoir sa reclamation que par le mode 
indique par le ch. 51 des Stats. Re£ B.-0. 

'<La Cour Sup^rieure et la Cour dn Banc 
de la Beine ont ete d'acoord & rejeter cee 
deux moyens de defense. La premiere, fon- 
dee sur la prescription, a ete renvoyee but le 
principe que le ch. 51> reconnaiasant & un 
proprietaire le droit dans Texploitation des 
cours d'eau de faire des travauz qui peuvent 
avoir Peffet de faire refiner Peau sur une pro- 
priete voisine, la construction d'une chauBsee 
ayant oet effet ne pent etre considere oomme 
un quasi-dilit, mals plut6t oomme rexercice 
d'un droit de servitude qui donne & celui qui 
en souffre un recours en indemnite oontre 
Tauteur du dommage. Pour oette raison 
Part. 2261, C. C, ne pent etre oppose au droit 
d'action de Pappelant Quant au deuxi^me 
moyen, que ce n'etait pas par une action or- 
dinaire mais par les procedes d'experUse in- 
diques par le ch. 51 que Pappelant devait 
exercer son recours, la reponse & cette objec- 
tion est que la jurisprudence etablie depais 
longtemps a reoonnu que oe mode est facal- 
tatif et n'exclut pas le recours k Paction ordi- 
naire. 

" Sur la question d'estimation de la Taleur 
de Pusage et occupation, les deux cours qui 
ont dej& prononce sur cette cause ont difiSSre 
d'opinion — la Cour Superieure a porte oetto 
estimation k la somme de $400 par ann^e et 
la Cour du Banc de la Beine & |50. 

"L'appelant a faitpreuve parunnombre 
de temoina d'une haute respectabilite et d*cine 
grande competence. lis ont varie depuis $300 
& $500 dans les chiffres qu'ila ont donnes. 
Leur estimation est basee sur le fait que la 
propriete de Pappelant, situee comme elle 
Pest k proximite des moulins des intimes et 
offrant & ceux-ci un reservoir oti ils peuvent 
avec la plus grande facilite mettre des quan- 
tites considerables de billots k Pabri des dan- 
gers des crues subites de la riviere Cbaa- 
diere, a, pour cette consideration une trds 
grande valeur. Les temoins de la defense 
ont base leur estimation sur Pevaluation mu- 
nicipale et sur le revenu que pourrait donner 
ce terrain sUl etait mis en apport comme 
propriete agricole, sans aucunement tenir 
oompte de Pusage qui en est actuellement 
fait, et ils en ont porte le revenu k $50 par 
annee. Ces temoins pour la plupart, evalaa- 
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teon de la manidpalite on cnltivateurs, n'^ 
taient paa en ^tat d'eBtimer cette propri^t^ 
SQtiement que com me propri^t^ agricole. lis 
ne pr^tendent pas non plus en donner la va- 
leiir comme faisant une partie indispensable 
d'on grand ^tablissement industriel ; tandis 
qoe c'est & oe dernier point de vne que les 
t^oins de Pappelant ont principalement 
donn^ tear attention dans I'estimation qu'ils 
en ont faite. Ce sont preeqne tons de grands 
propri^taires de monlins et de mannfactn- 
riers de bois, en §tat de donner la juste va- 
bar d'nne propri^t^ comme celle dont il s'a- 
git Qnelqnes-nns d'entre eux paient mtoe 
poar Tnaage de propri^t^ da rndme genre des 
prix anesi considerables que ceux quHls ont 
fix^ pour la valenr de Tusage et occupation 
de <»ne de Tappelant. lis ont, avec raison, 
pris oomme base de cette estimation Pusage 
qni ^tait actuellement fait de la propri6te 
tandis qne lee autres se sont uniquement 
bas^surPexploitation agricole qui pourrait 
en 6tre faite. Si la propriety de I'appelant 
est sosceptible d'dtre employee k des usages 
difilgrents et plus on moins lucratifs les uns 
que les autres, serait-il raisonnable de le forcer 
d*adopter le mode d'exploitation qui lui rap- 
porterait le moins ? II a incontestablement 
le droit d'en tirer le meilleur parti possible. 
Si la propriety de I'appelant etait en culture 
et qnli s'agirait de Pexproprier, ne faudrait- 
il pas pour determiner le montant de 
I'indemnitei prendre en consideration les 
divers usages auxquels 11 serait possible 
de la mettre? La proximite du moulin des 
intimes et les grands avantages qu'elle offre 
oomme receptacle pour louts billots, ne se- 
raient-ils pas d'excellentes raisons pour faire 
Toir quMndependamment de sa valeur agri- 
cote, oette propriete par suite de ces diverses 
circonstances se trouve avoir une valeur en- 
core beaacoup plus considerable ? D'apr^ le 
principe enonce par le Conseil Prive dans la 
cause de la CiU de Mmtrial v. Brovm el 
SjpnngU, 2 App. Cas. 184 : " That the pros- 
pective capabilities of land may form, and 
▼ery often is, a very important element in 
the calculation of its value," les circonstances 
oaentionnees plus haut doivent etre prises en 
consideration dans I'estimation de sa valeur. 
Mais dans le caa actuel Tappelant n*en est 
pas reduit anx conjectures sur Temploi de sa 



propriete ; Pusage qu'en font les intimes com- 
me receptacle pour leurs billots n'est pas seu- 
lement un des emplois possibles de cette 
propriete, mais c'est Pusage qui en est ac- 
tuellement Si cet emploi, comme il n'y a 
pas d. en douter d'apr^ les temoignages, est 
plus profitable que la mise en culture ; c'est 
sans doute k Pappelant comme proprietaire 
que les profits doivent en revenir. 

" A part de Pestimation faite par les te- 
moins il y en a une autre qui ne me parait 
pas avoir re^ue Patten tion qu'ellemerite. Cest 
celle qui en a ete faite par les intimes eux- 
memes par une entree dans leurs livres de 
compte de la somme de $200, dont ils se re- 
connaissaient debiteurs de Pappelant pour 
une annee d'usage et occupation de sa pro- 
priete. Cest une admission de leur part que 
la jouissance de cette propriete leur valait 
an moins cette somme. 11 est en preuve que 
cette entree a ete faite pendant que Pappe- 
lant etait en Angleterre, et que lorsqu'il en a 
eu connaissance il a declare que oe montant 
etait tout-d-fait insuffisant Cette entree qui 
ne pouvait lier Pappelant liait au moins les 
intimes, et il me semble que la Cour du Banc 
de la Reine ne pouvait aprt^ la preuve de 
cette entree accorder moins que les intimes 
avaient eux-memes reconnu. J'ai ete sur 
le point de m'arreter & ce montant, mais 
apr5s un nouvel examen de la preuve de 
I'appelant j'ai cru qu'il ne serait pas juste de 
le limitor k Pad miss ion faite par sa partie ad- 
verse tandis que la moyenne du montant 
etabli par une preuve tr^s satisfaisante lui 
donnait droit au double de ce montant. 

" Maintenant pour combien doit-on accor- 
der la valeur de Pusage et occupation des 
terrains en question en question ? L'appe- 
lant a pretendu dans sa declaration que les 
intimes en ont pris possession dans Pete de 
1871 et les ont occupes j usque dans le mois 
de mars 1878, ce qui ferait d'apres lui six 
ans et quelques jours, mais la preuve de la 
duree de cette occupation ne justifie pas cette 
pretention. La Cour Superieure a considere 
(lue le temoignage de Colston, teneur de livres 
des intimes, qui a fixe d'apres les livres le 
commencement de Poccupation k Pannee 
1873, devait etre suivi , et se fondant sur ce 
temoignage elle a decide que cette occupa- 
tion avait dure quatre annees, de 1873 jus^ 
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qn*k la fin de Pannte 1877, et elle a accord^ 
$1,600 comme la valeur de rosage et occapa" 
lion k raison de $400 par ann^ 

*' Noas sommes snr oe point da mSme avis 
que la Coar Sup^rieure, mais Taction de Tap- 
pelant n'ayant et^ intents qn'en octobre 
1880, 11 s'^tait done 6coul^ 6 ans, 4 mois et 
11 joors depuis P^poque reconnue par la Cour 
comme le commencement de Pasage et occu- 
pation. La Cour peutrelle accorder comme 
Pont fait les Cours Sup^rieure et du Banc de 
la Reine, quatre annees de la valeur d'nsage 
et occupation, une partie de cette demande 
n'est-elle pas ^teinte par la prescription de 
cinq ans? Les intim^ ont iuvoque la pres- 
cription de deux ans qui 6videmment n'avait 
pas d'application dans ce cas, mais n'y a-t-il 
pas lieu & la prescription de cinq ans qu*ils 
n'ont point plaids, et la Cour, malgr^ cette 
omission de leur part, n'estrelle pas oblige 
d'y supplier? L'action en cette cause est 
fond^ sur Pnsage et occupation du terrain 
de Pappelant En vertu de Part 1608, C. C.» 
les intim^s sont r^put^ locataires et sujets k 
toutes les r^les concernant les baux, et la 
valeur annuelle de cette occupation est cen- 
s^ ^tre le loyer dont les parties n'ont pas 
fix6 le montant La reclamation de Pappe- 
lant est en consequence sujette A la prescrip- 
tien de cinq ans en vertu de Part 2250, C C. 

" Cette prescription en vertu de Part 2188, 
C. C, et Part. 2267, C. C, est une de celles 
que les tribunaux sont tenus de supplier 
d'office. 

"Pour cette raison, la Cour est obligee de 
faire la reduction de cette partie de la de- 
mande centre laquelle la prescription de cinq 
ans aurait dtl etre plaid^e, et de n'allouer 
que la somme de $862 (deduction pour un 
an, neuf mois et onze jours) pour laquelle 11 
doit y avoir jugement 

" En consequence, Pappel est alloue, et le 
jugement reform^ de la mani^re qu'il vient 
d'etre dit" 

Taschbrbau, J. :— 

"I concur in the reasons given by my 
brother Fournier, that the judgment for the 
appellant should be $862/' 

In a subsequent case of Dorion v. Croviley 
May 17, 1886, the Supreme Court again 
applied the same principle to the two years' 



prescription, the holding given in Caasels, 
42O9 being as follows :— 

** Held:— That although the objection that 
the right of action has been prescribed is 
taken for the first time on the argnment in 
appeal, the Court is bound to entertain it 
and give efiect to it if properly raised." 

In the case of Dorion v. Crowley, we are 
informed, Mr. Justice Taschereau announced 
the conclusion at which the Court had 
arrived, and merely observed that the point 
had doubtless been overlooked in the Court 
below. 

In the cases of LamorUagne <& Dufreme and 
Chrter & Breakey, it will be observed that 
the question of prescription afibcted only a 
fraction of the demand, and does not appear 
to have been discussed at any length in the 
Supreme Court 

The question does not appear to have 
come yet before the Judicial Committee of 
the Privy Council. 

We have taken some time to flet these 
cases fully before the profession. InwconClu- 
eion, it may be asked whether the old rule 
was not the better and the safer one— the 
rule stated by Pothier : " Les fins de non 
recevoir doivent etre opposees par le debi- 
teur ; le juge ne les suppiee pas " ; and 
whether the reversal of this rule does not 
rest upon a slender basis ? If so, it seems to 
be a proper occasion for the legislature to 
intervene, and remove the difficulty created 
by the wording of Arts. 2188 and 2267, by a 
declaration of the law. 



THE ELECTORAL FRANCHISE, 

By an Act passed during the present ses- 
sion, to amend 52 Vict (Q.), ch. 4, it is en- 
acted as follows :— 

1. Paragraph 16 of Art 167 of the Bevised 
Statutes of the Province of Quebec, as amend- 
ed by section 1 of chapter 4 of the Act 52 Vic- 
toria, is replaced by the following : 

" 16. The word " student " means the son 
who, being within the above prescribed con- 
ditions, and within those of the 0th para- 
graph of article 173, is absent from his fa- 
ther's or mother's house, with their consent, 
with a view of studying some profession." 

2. The last three clauses of article 173 of 
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the said Bevised Statatesi as replaced by 
section 3 of chapter 4 of the said Act, 52 Vic- 
toria, are replaced by the two following para- 
gmphs: 

** 8tb. Farmers' sons exercise the above 
rights, even if the father or mother be ten- 
ftots or occupants only of the farm ; 

They exercise them in the same manner 
ts if they were the sons of owners of real 
property, with this difference, that it is the 
annual valoe of the farm which is the basis 
of the electoral franchise, as in the case 
Mutatif mtOandU of the 1st and 2nd para- 
graphs of this article. 

*'9tL Temporary absence from the farm 
or establishment of his father or mother, 
daring six months of the year in all, or ab- 
aeDce as a *stadent', shall not deprive the 
son of the exercise of the electoral franchise 
above conferred." 

3b The Act passed daring the present ses- 
sion intituled : '' An Act to provide for the 
immediate operation of the Act of this Prov- 
ince, 52 VicL, chap. 4, intituled : * An Act to 
amend the Quebec Election Act, by extend- 
ing the franchise, and to amend the Munici- 
pal Code respecting the preparation of the 
valuation roll,' " shall be carried out'accord- 
ing to the intention thereof, the doubts 
which may have existed owing to the cita- 
tion of certain paragraphs of article 173 of 
the Biud Bevised Statutes being removed by 
this Act 

4. This Act shall come into force on the 
day of its sanction. 



NEW PUBLICATION, 

IxsoLVKNCY MAiiUAL: by Air. R. S Weir, 
RGU, Advocate, Montreal: A. Periard, 
publisher. This is a little work of 84 pages, 
in which the editor collates the decisions 
lendered under the Quebec Statute, 48 Vict 
ch. 22, which made important changes in 
the law of insolvency. The cases relating 
to capiat, ag well as those applicable to reven- 
dication of goods and conservatory attach- 
ments, have also been incorporated. The 
work will doubtless be found useful and con- 
venient to the practitioner. 



CROWN CASES RESERVED. 

London, Feb. 1, 1890. 
Rbqina v. Whitchdbch bt al. 
Criminal Law — Corupiracy to Procure Abortion 
— Instruments wed on Woman toith her 
Oonuni — Mistaken Belief of Pregnancy — 
Oonffiction of Woman for Conspiracy. 

Case reserved by Wiliu, J. 

In this case Thomas Whitchurch, John 
Howe, and Elizabeth Cross had been con- 
victed at the Northampton Assizes for 
conspiring and agreehig together feloniously 
to procure the miscarriage of Elizabeth Cross 
by the administration of drugs and the use 
of instruments. The drugs and instruments 
were used with the consent of Elizabeth 
Cross and with the mistaken impression 
that she was pregnant The learned judge 
was of opinion, and so directed the jur>% 
that whether or not it was no offence for a 
woman not pregnant to do acts to herself 
intending thereby to procure an abortion, 
which was actually impossible, it was none 
the less criminal in her to conspire to 
commit a felony, because the commission of 
the felony was rendered impossible by 
circumstances unknown to her; also, that 
for the woman to conspire with the men to 
have certain things done to her, the doing of 
which constituted a felony on the part of the 
men, was criminal, although the object to 
be attained, if effected by herself alone, 
might not have been criminal, 24 & 25 Vict 
c. 100, s. 58. The question argued was 
whether the conviction of Elizabeth Cross 
could be sustained. 

The Court (£x)rd Colbridgb, C.J., Pollock, 
B., Hawkins, J., Charlk8,J., and Grantham, 
J.) were of opinion that the conviction was 
right 

Conviction aflirmed- 



London, Feb. 1, 8, 1890. 
Regina v. Miles. 
Criminal Law—Assault^Indiciment after Sum- 
mary Conviction-rPlea of Autrefois ConvicL 
This was a case stated for the consideration 
of the Court for Crown Cases Reserved. 

The defendant had been convicted at the 
Central Criminal Court upon an indictment 
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which charged him (in the first count) with 
unlawfully and maliciously wounding the 
prosecutor; (in the second count) with un- 
lawfully and maliciously inflicting grievous 
bodily harm; (in the third count) with 
causing actually bodily harm to the pro- 
secutor; and (in the fourth count) with 
common assault The defendant pleaded 
and pointed out at the trial the following 
conviction in respect of this same assault 
before a Court of Summary Jurisdiction: 
' 6. J. Miles, hereinafter called the defendant, 
is this day convicted for that he . . . did 
unlawfully assault and beat one Chubs 
Living, and the Court being of opinion that 
the said oflenoe was of so trifling a nature that 
it is inexpedient to inflict any other than a 
nominal punishment, and the defendant 
having given security to the satisfaction of 
the Court to be of good behaviour, is 
discharged.' 

The question for the opinion of the Court 
was whether the above summary conviction 
was a bar to the proceedings against him at 
the Central Criminal Court for the same 
ofience. 

Poland, Q,C,, and Warburton, for the de« 
fendant: Express power is given by the 
Summary Jurisdiction Act, 1879 (42 & 43 
Vict c 49), s. 16, subs. 2, to justices, upon 
convicting a person of assault, to discharge 
him conditionally on his giving security to 
be of good behaviour ; and the provisions in 
24 & 25 Vict c. 100, s. 45, must now be read 
with the section above referred to. Moreover, 
apart from statutes, the summary conviction 
formed a bar at common law to the present 
indictment 

Lockwood, Q,C., and Bedey, for the prose- 
cution: 24 & 25 Vict, c 100,8. 45, only 
operates as a bar where a defendant * shall 
have paid the whole amount adjudged or shall 
have sufiered the imprisonment awarded ; ' 
but the Court neither fined nor imprisoned 
the defendant The proceedings under the 
Summary Jurisdiction Act, 1889, did not 
bring the case within section 45 of the earlier 
statute. 

Oar, adv, vult 

Thb Court (Lord Coleridge, C.J., Pollock, 
B., Hawkins, J., Charles, J., and Grantham, 
J.), upon the above facts, held that the 
summary conviction was a good answer at 
common law to the indictment, apart al- 
together from the question whether the 
defendant was entitled to the protection 
afforded by 24 & 25 Vict c lOCb «• 45. 

Conviction quashed. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gtuette, March 1. 
Judicial Abandonments, 
Thoo. Alain, card board manufaotarer, Monireali 
Feb. 25. 
Ephrein Boldao, distriot of Joliette, Feb. 25. 
Cyrille Quintal Bouoher, Montreal, Feb. 27, 
Fn. C6t6. Quebec, Feb. 26. 

Joseph Leopold Gravel, jeweller, Montreal t Fob. 15. 
B. A. Panet & Co , traders, St. Raymond, Feb. 24. 
William Patriok Prioei grooeri Montreal, Feb. 15» 
Cwraton appointed. 

Re Abraham Barrd, I'Anse Gardien.— J. Morioi St. 
llyacinthe, curator. Feb. 21 

Re Archibald Blaoklock, contractor, Montreal.-— 
N. P. Martin, Montreal, curator. Fob. 24. 

Re Blnmenthalt Rosenthal & Co.~J. Morin. St. 
Hyaointhe, curator, Feb. 22. 

Re Paul Oheyalier, trader. Berthier.— A. Demers, 
advocate, Berthier, curator. Feb. 10. 

Re A. E. D^sautels. St. Pie.— J. C. Ddsautels, N.P., 
St. Hydcinthe. curator. Feb. 22. 

Re Dame C61amre Roy, doinc business under the 
name of Aim6 B6Iiveau & Co.— P. B. B- de Lorimi«r> 
Montreal, curator, Feb. 20. 

Re J. L. Grarel.— C. Desmarteau, Montreal. cuFator , 
Fob. 24. 

Re M. Guillet, Three RiTers.—Eent k Tnrootte, 
Montreal, joint curator, Feb. 20. 

Re C. 0. Lamontagne — ^Ront k Turootte. Montreali 
joint curator, Feb. 20. 

Re Landon Dry Plate Co.. Montreal.— H. A. Jaekson, 
Montreal, curatori Feb. 3. 

Re Corinne Lariviftre, Three RiTcrs.— Bilodeau A 
Renaud, Montreal, joint curator, Feb. 20. 

Re R^mi Mail let. — C. Desmarteau, Montreal, 
curator. Feb. 21. 

Re Edouard Pleau.— F. Valentine, Three Rivers, 
curator, Feb. 24. 

Re Wm. P. Price. — C. Desmarteau, Montreal, 
curator, Feb. 25. 

Re F. X. Sarraiin. Three Rivers.— Kent & Tuiootte, 
Montreal, joint curator, Feb. 24. 

i2«S.Th^rien, Montreal.— Kent \ Turootte, Mont- 
real, joint curator. Feb. 20. 

Dividenda, 

Re Andr6 Beauregard, trader, St. Hyaointhe. * 
Dividend, payable March 18, J. Morin» St. Hyaointhei 
curator. 

Re ^M A. Bergevin, Quebec— First dividendi payable 
March 17, H. A. Bedard, Quebec, curator. 

Re Pierre Blais, trader, St. Flore.— First and final 
diridond, payable March 17. H. A. Bedard, Quebec, 
curator. 

Re Th. Brodour, hotel-keeper, St. Liboire.— First 
and final dividend, payable March 18, J. Morin, St. 
Hyaointhe, curator. 

Re L. E. G^linas. Ste. Brlgitte des Saulto.— First and 
final dividend, payable March 18. J. B. Girouardt 
Drummondvillo, curator. 

Re L. E. Guimond, township of Dundee.— First and 
final dividend, payable March 18, 0. Desmartean, 
Montreal, curator* 

Separation an to Property, 

Emma Baigley vs. Joseph Napoleon Landry, Joliette, 
Feb. 20. 

Marie Agm5s B61and vs. Bvariste Rivard, Yama- 
chiche, Feb. 24. 

Marie Anne Therrien vs. F6Uz alioM Phil^as Dteor> 
miers, wood dealer, Montreal, Jan. 16. 
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The vacancy in the Court of Queen'a 
Bench caiued by the death of Mr. Justice 
Hanisty, has been filled by the appointment 
of Mr. R. y. Williams, Q.C, son of the late 
Mr. Justice Williams, of the Court of Com- 
mon Pleas. The new Judge was bom in 
1838. educated at Oxford, and was appointed 
Q.C last year. The Ltxw Jouimai says that 
at the bar Mr. Williams speedily eAmed a 
name for hard work. "^The Bankruptcy 
Act) 1869, by overturning the whole of the 
previous practice, afforded an opening of 
which he promptly availed himself, and his 
work on Bankruptcy, which appeared in 
1870, was completely successful, and pro- 
noonoed not unworthy of its dedication 
to the eminent writer and ez-jadge, his 
father. Nearly twenty years of steady 
plodding in the interests of his clients, varied 
by the chief part in the labour of producing 
Baccessive editions of his own work on 
Bankruptcy and of the standard work on 
Executors which is his by descent, have 
caused his appointment to the vacant judge- 
ships to be looked on by the profession as 
the just reward of conscientious toil" 



The Law Jcwnal, referring sarcastically to 
the mode in which cause lists are sometimes 
slaughtered, observes :—" There ought to be 
a krHum qmd between the two extremes of 
painful deliberatenees and speedy execution. 
It may perhaps be useful now and then to 
remind our judges that the few litigants who 
still resort to the regular tribunaha of their 
oountzy are not satisfied with having their 
cases dispoeed q( and prefer to have them 
tried-" 



THE CRIMINAL LAW OF CANADA. 

Criminal Law as a substanthre branch of 
jurisprudence is of comparatively modem 
growth. The early tendency of law-givers 
was to punish offences against the sovereign 



power by executive or legislative acts merely 
designed to meet the particular occasions 
which evoked them, while ofiiances against 
individuals — such as homicide or theft — 
although endangering the public welfare, 
were treated as civil injuries to be requite^ 
by pecuniary damages. In the Roman Law, 
acts which are now regarded and punished 
by all civilized nations as crimes were de- 
fined as delicU or wrongs, and instead of 
being corrected by the intervention of the 
state, were left to the prosecution of the in- 
jured parties, or their representatives. Hence 
the corpus juris civUiSf which formed so rich a 
store-house to the nations of modern Europe 
in establishing their several systems of pri- 
vate rights and remedies, afibrded no guid- 
ance to them in formulating laws for the re- 
pression of wrongs which menaced the se- 
curity of the state. The first attempt to 
promulge a criminal code was the ** Consti- 
tutio Criminalis Carolina" of the Emperor 
Charles V, of Germany, which was the fore- 
runner of the present German penal code,— 
*^ Strafgesetzbuch fur das Deutche Reich.*" It 
was not until 1810 that France adopted her 
Code Pinal, which afforded an exemplar long 
looked for by the Latin races of the continent, 
and which they were quick to profit by. Even 
so late as the year 1845 the criminal law of 
England was in so loose and unsatisfactory 
a state that an eminent legal author of that 
period was forced to admit that " no candid 
commentator could pronoimce upon it a quite 
unmixed encomium." But there has been 
much accomplished in the way of legal re- 
form since that time, and, as the utility and 
ethical significance of a code as applied to 
criminal law has now taken strong hold upon 
the minds of English lawyers, before very 
long we may expect to see a legislative adop- 
tion of the Draft Penal Code which has been 
under the consideration of the Imperial Par- 
liament for some time past 

In giving us a Digest of the Criminal Law 
of Canada,* based upon Sir J. F. Stephen's 

♦ ABIQBST OF THE CRIMINAL LAW OF CA- 
NADA (Crimes and Panishments) founded by permis- 
sion on Sir James Fitajames Stephen's Digest of the 
CriminailAW, by George Wheelook Bnrbidge, A. B., 
D. C. L.. Judge of the Exchequer Court of Canada* 
Toronto, Carswell A Co., 1880. 
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work of a similar character as applied to the 
criminal law of England, Mr. Justice Bur- 
bidge has made a most valuable addition to 
the scanty legal literature of Canada, and 
that both teachers and practitioners of the 
la^nr will be quick to avail themselves of the 
release from much irksome research which 
is here afforded them, goes without the say- 
ing. A digest is a systematised collection of 
laws, and only differa from a code in that it 
lacks legislative sanction and official promul- 
gation. Only those who are obliged by their 
calling, to ascertain the law by delving and 
toiling amongst the accumulated statutes 
and precedents of centuries can appreciate 
the value of such a work as the one under 
consideration. 

The arrangement of Sir J. F. Stephen's 
Digest has been as closely followed by Judge 
, Burbidge as circumstances would permit, 
and upon that head> as well as with regard 
to such portions of his book as literally re- 
produce the matter of the English work, little 
need be said. It is true tliat the method 
adopted by the English author of explaining 
the law by means of illustrations is open to 
the logical objection against argument by 
example, and it is moreover true that there 
is a case in the books where Lord Coleridge, 
C J., shows that the learned Judge Stephen 
in one instance at least falls into a very ob- 
vious fallacy in endeavouring to settle a legal 
principle upon a dialectical basis. (The Queen 
V. AshweU, 16 Q. B. D., at p. 224). Yet, in the 
main, the illustrations in his Digest* are 
sound in principle, and are found to be most 
helpful to a clear understanding of the law. 
A cursory inspection of Judge Burbidge's 
work is sufficient to show that his labors 
have been far more comprehensive than 
those of an editor only. The scheme of his 
Digest carries him beyond the limit where 
the work of the English author furnishes 
him with a beaten path, and compels him 
to explore fields of colonial law hitherto un- 
travelled by commentators. It is a signal 
tribute to Judge Burbidge's learning and re- 
search that a thoughtful consideration of 
those portions of the book which are pecu- 
liarly his own impresses one with the con- 
viction that they are comparable in a high 
degree with the matter contained in his 



English model. This is particularly true of 
the first chapter of the book. It deals with 
a subject of paramount importance to the 
law-student, as well as to every practisipg 
lawyer in the country, — ^* the application of 
the Criminal Law." This chapter is sub- 
divided into two articles treating of (1) the 
territorial application of the Criminal Law 
of Canada, and (2) the application of the Cri- 
minal Law of England in Canada. Although 
this chapter comprises only four and one- 
half pages of the book, yet within that limited 
space may be found, in text and foot-note, 
an exhaustive exposition of all the sources 
of law relating to Crimes and Punishments 
now in toroe in the several provinces of the 
Dominion whether by importatioD from the 
mother country at the time of conquest or 
settlement, or by subsequent Imperial, Pro- 
vincial, or Federal parliamentary enactment 
This speaks well for the power of conden- 
sation of the learned author. 

Again, there are instances in abundance 
where our own criminal statute law is wholly 
different from that of England, and in deal- 
ing with them Judge Burbidge's work is* of 
course, entirely original, except in point of 
arrangement, which is uniform throughoot. 
The copious foot-notes to the text, printed in 
minion, are most useful epitomes of all the 
important decisions of our courts bearing 
upon the interpretation of the statutes here 
referred to, and will be duly appreciated by 
those who have recourse to them. 

Besides these estimable features of the 
book, wherever Judge Burbidge has adopted 
the text and notes of the English author he 
has added notes of his own which greatly 
enhance the value of the original matter. 
The index and tables of cases and statutes 
have been carefully prepared by Mr. Charles 
H. Masters, Assistant Beporter of the Su- 
preme Court of Canada, a gentieman of ex- 
perience in this department of book-making, 
and who recently performed a similar ser- 
vice for Mr. Justice Taschereau in the pre- 
paration of the 2nd edition of his well known 
compilation of the Criminal Acts. 

Space has only permitted me to barely in- 
dicate what Beem to me the salient features 
of a work which I venture to aver has few 
! equals among the publications heretofbre 
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iflBoed by Canadian joristB. By its arrange- 
ment, it is so well qualified for the purposes 
of the stndent that it mast certainly become 
a text*book in oar law schools ; and it should 
haye a ready sale amongst the profession 
generally as no library will be complete with- 
out flo valuable a compendium. 

Charlbs Mobsb. 
Ottawa, 7ih March, 1890. 



SUPERIOR COURT—MONTREAL.* 

UM ta pleading— Pertinency of aUegaiions— 
Maliee, 
JleM.*— {Reversing the decision of Ouimbt, 
J., M. L. R., 4 S. a 424), That the pertinency 
of a libellous allegation in a pleading is a jue- 
tif cation only when the allegation is made 
in good faith, with probable cause, and with- 
out intention to injure ; and the proof of 
lliese^iBcts is incumbent on the party making 
BQch allegation; and in the absence of evid- 
ence of the truth of the allegation, or of pro- 
bable cause, malioe will be presumed. And 
10 where the plaintiff in an action to annul 
an election, alleged subornation of perjury 
and other offences against the defendant, and 
made no proof in support of the charges, he 
was condemned to pay $100 damages.— C^r- 
hboit v. BouroxM, in Review, Loranger, Wur- 
teie, Davidson, JJ., June 8, 1889. 

Omtmet'^RigJU of passage — Interruption — 
Waiver. 

fl«W: — That where road trustees com- 
moted for an annual payment the tolls pay- 
able by a street railway company travelling on 
a certun road, and the company agreed that 
^d inistees, or the municipalities within 
vhoee limits the road was situated, should 
have the right to take up the road for certain 
parpoees, without the company being entitled 
to any compensation or damages therefor, 
that the company was estopped not only 
from churning damages, but also any dimi- 
nution of the annual commutation payment 
for 1q68 of use.— TVwteM of the Montreal Turn- 
P»*e Roade v. Montreal Street Ry. Co,, in Re- 
^w, Taachereau, Wurtele, Davidson, JJ., 
^29,1888. 

' To tpiMar in Montreal Uw Reports, 6 S. C. 



Prescription— Intemipti4m par la faiUiie — 
Arts. 2224, 2232, G C.—AcUdefaiUitelSe^ 
Jvgi :— Que la faillite du d^biteur en juiUet 
1865, aooompagn^ d'un bilan oil la cr^ance 
est port^ par le fiailli, mais avec le nom d'un 
cr^ncier autre que le cr6ancier veritable, sus- 
pend la prescription durant tous les proc^^ 
en liqoidation forc^, et que le creancier 
veritable, ou son cessionnaire, pent en 1885, 
vingt ans plus tard, et vingt-deux ans aprte 
Pexistenoe de la dette prescriplible par cinq 
ans oomme dette commerciale, mais avant la 
liquidation finale de la faillite, produire vala- 
blement une reclamation qui lui permette 
d'etre eolloqa6 avec lee autres crganciers. — 
In re Stephen^ iaXWi, SeiUh, r^lamant, et Hagar, 
contestant, Pagnuelo, J.^ 30 d^ 1889. 

Novation — Deed of composition— Art. 1169, CC. 
Held :— Where a creditor, whose claim does 
not appear to be of a commercial nature, be- 
comes a party to a voluntary deed of compo- 
sition with his debtor, by the terms of which 
he remits half of the debt, and the interest, 
and agrees to accept the remainder by instal- 
ments, with security, without stipulating that 
the debtor shall not be discharged until the 
composition is fully paid, — that novation is ' 
effected ; and the creditor has no right, upon 
the debtor's default to pay the instalments of 
the composition as they become due, to issue 
execution de piano upon the judgment ob- 
tained by him for the original debt— Ftnccnt 
V. Roy dit Lapensie, et Roy oppt, in Review, 
Johnson, Loranger, Wurtele, JJ., Jan. 31, 
1889. 



Quebec Controverted Elections Act, s. iX—RS.Q. 

500 — Jfw en cause — Preiiminary objections 

— Review. 
Held : — ^That th*e mise en cause (whether by 
the answer to the petition or subsequently) 
of an}' other candidate not petitioner in the 
cause, is in the nature of an election petition, 
and is subject to the rules prescribed for such 
petitions ; and an appeal lies to the Superior 
Court sitting in Review, under s. 41 of the 
Quebec Controverted Elections Act (R. 8. Q: 
500), from a judgment maintaining preli- 
minary objections of the mis en cause.— Sigmn 
V. Rochon, et Cormier, mis en cause, Jett^, 
Loranger, Davidson, JJ., June 8, 1889. 
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Quebec Conitoverted ElecHons Ad^-R. 8, Q. 
514— JMm en eause—TrioL 
ffdd .'—That after the enqu^ on the trial 
of an election petition has heen closed, the 
respondent is no longer entitled, under R. 
S. Q. 514, to adduce evidence to show that 
any other candidate has heen guilty of cor- 
rupt practice.— iS^^uin v. Roctum, et Cormier^ 
mis en cause, Doherty, Mathieu, Tait, JJ., 
Oct 3, 1889. 

Quebec Omirovarted EUcHom Act^R, S. Q. 
614— 2WdZ— When concluded. 
Held :— That the trial of an election peti- 
tion is concluded when the enquite of peti- 
tioner and respondent has heen closed ; and 
it is not competent thereafter for the respon- 
dent to give notice, under R. 8. Q. 514, that 
he intends to prove that another candidate 
not in the cause has been guilty of corrupt 
practices.— /S^^n v. Rochon, et Cormier, mis 
en cause, Doherty, Tait, deLorimior, JJ., 
Oct 3, 1889. 

Quebec Controverted Electums Act^Prdiminary 
objecUons^Service of petiHon^Dedcription 
of electoral diarict^Stamp^^Oorrvpt prao- 
tux—Krumledge of candidate^Evidence, 
Held :— 1. A petition presented on the 7th 
November and served on the foUoMdng day, 
the notice of election having been published 
on the 8th October— is within the delay pres- 
cribed by R. S. Q. 482. 

2. The description of the electoral district, 
in the petition, as " the electoral district of 
" the County of Ottawa," instead of " the elec- 
** trict of Ottawa," is not a sufficient ground 
for rejecting the petition, the electoral dis- 
trict being in fact composed of the county of 
Ottawa alone. 

3. In a district where the fee on filing pe- 
tition is payable in money to the clerk of the 
Court, and has been duly paid, the absence 
of stamps on the petition is not an irregu- 
larity. 

4. The fact that large sums were being ille- 
gally spent by the agents of a candidate, and 
that this circumstance must have been known 
to those who were engaged in promoting his 
election in that part of the county, is not of 
itself sufficient to prove knowledge by the 



candidate of corrupt practice, where it ap- 
pears that he was not present at the plaoe 
where the money was being disbursed, but 
was engaged in a remote part of the county. 
Knowledge of corrupt practice must be clearly 
established, and where the evidence is so 
contradictory as to raise a doubt, the defen- 
dant is entitled to the benefit of the doubt— 
SSguin v. Rochon, et Comder, mis en cause, 
Jett6, Wurtele, Davidson, JJ., Dec 30, 1889. 

CIRCUIT COURT. 

Montreal, March 4, 1890. 
Before Dohhrty, J. 

Haefnhr v. Rubss a The Wikdsor Hotbl 

Ca, T.a 

Workman's Wage9—Art 628, C.C.P.— P^ftfwm 

to quoth mine^rrit before judgment 

Action for $48.75 money loaned, with at- 
tachment before judgment 

Defendant, who is employed as cook's fire- 
man at- the Windsor Hotel, petitioned to 
quash the saisie-nrrH before judgment, and 
in any event to release three-fourths of the 
amount seized in virtue of Section 5 of Article 
628 of the Code of Civil Procedure as 
amended. 

Per Curiam:— The defendant is a domeetic 
servant and consequently not entitled to the 
exemption claimed. Upon the other groands 
defendant has failed to establish the alle- 
gations of his petition which is dismissed. 

W. /. WhiU, for plaintiffi 

CaHer Ss Qoldetein, for defendant and 
petitioner. 

COUR DE MAGISTRAT. 

MoMTRiiAL, 19 septembre 1889. 
Coram Champaonb, J. C M. 

TORRAKCE V. CURRIE. 

Cow de Magistrat de district^Cour de Magith 
trot de la citi—JuriBdiction, 

Jug6 i^Que la taxe dee fraxB faUa en justice 
doit sefaire devant le tribunal ot^ les prod- 
d£s ont eu lieu, etquela Cour de Magistrat 
delacUi n'apae de jwiadiction pour di» 
dder si desfrais itaient dUs par aucune det 
parties dans une poursuite intentle dcfxtnt 
la Cour de Magistrat du districtde Mani^ 
rial qui a existSe, mais qui n* a plus d'ert*- 
tence. 
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Le demandeor a institn^ one action devant 
la Conr de Magistrat dn district de Montr^It 
Avant le desavea de la loi en vertn de la- 
quelle cette Cour'avait et^ 6tablie. Apr^ le 
d^vea, le 5 neplembre, le demandeur a 
fil£ ane discontinuation, et a pris une action 
devant cette Cour. Le d^eudeur fait motion 
que teas lea proc^^ en cette canae.soient 
soBpottdoa jnsqu'ft ce que le demandeur ait 
paye les frais qu'il a enoonrus devant la Cour 
de Magistrat dn district de Montreal. 

La question est de savoir si cette Cour 
peDt d^der si des frais ont 6t^ enconrus 
daos la Cour maintenant disparue, avant la 
diflcuQtinuation. 

U Cour a jag6 qu'elle n'avait pas de juris- 
dictioD. 

Motion renvoy^. 

I4mmger cfe Labine, avocats du demandeur. 

ChK Bayne%, avocat du d^endeur. 
(j. J. B.) 



OOUR DE MAGI8TRAT. 

Montreal, 13 mai 1889. 
Coram Champagnb, J. C. M. 
VxLLibB V. Caunon. 
^(li^on et cumer—Sala%re'--Biilet8 de travail— 

Convention, 

Jroi :— gu'tm^ pereonne qui emploie des ouvriert 

A Vheure et kur danne un InUei marquant le 

nombre d^heures faites av lieu de ienir des 

/tww, et entuUe le$ paie le tamedi ntir 

^fontkibUUtiprSsentii, ne petU pas rrfuser 

^ paiement du temps fait, parce que Vou- 

wi>r (mrait perdu ses biUeU; il en serait 

<Wi*rtm«u, si Von protieoit vne convention 

JormeUe entre le patron et Vouvrier que U 

poiment ne seferaii que sur prisentation 

^liiOets ; une entente taciUou une coutume 

^'^passuffisanu. 

P«a Cdeiam.— Le demandeur a travaille 24 

^nB8i25ceutins deTheure, au d^charge- 

n»ent dea naviiee pour le oompte du d^fen- 

^h et demande le paiement de son salaire. 

^ d^ndenr r^pond qu'il ne tient pas de 

uviwponr le temps de.ses hommes, que tons 

««)ii8 il leur donne des tickets sign^s de 

son Qom constatant le nombre d'beuies de 

^vail de chaqne homme, et qu'il ne pent 

1^7^ que 48ar la pr§Bentat]on de cee tickets. 



et qn'en payant le demandeur qui dit avoir 
perdu ses tickets, il s'ezpose il payer deux fois, 
dans le cas oH les ttckets seraient pr^nt^ 
plus tard par une autre personne. L'ou- 
vrap^e et le prix sont admis. II est prouv^ 
que d'autres compagnies du mdme genre 
donnent aussi des tickets pour la satisfaction 
des employes, mais qu'ils tiennent en m§me 
temps des livres pour le temps des hommes. 
Le demandeur ne peat perdre son salaire 
dans la crainte que les tickets seront prtent68 
par d'autres personnes, ce qui n'arrivera peut- 
^tre jamais. Ces tickets ne sont pas faits au 
porteur, ni pour valeur reyue, ce qui oblige- 
rait r^tranger qui les pr^nterait de prou- 
ver que le temps a ete donn^ comme valeur 
de ces tickets. Si le d^fendeur n*a pas d*autres 
moyens de constater le temps donn^ par ses 
employ^, c'est sa faute, il devrait tenir des 
livits pour le temps deses hommes; il en 
serait autiement, si le demandeur avait ac- 
cepts ces tickets avec I'entente qu'il ne serait 
pas pay^ s'il ne les rapportait 

Jugement pour le demandeur. 

David, Demers & Oervais, avocats du de- 
mandeur. 

/. Cloran, avocat du d^fendeur. 
(j. J. B.) 



DECISIONS AT QUEBEC * 

Secritavre^risoriet des commissaires d^icole— 
Obligation de remettre livres, etc., eneasde 
destitution-^PSnaliti—S. R. Q. 2198 et seq. 
Jugi .-—lo. Un secretaire -trfisorier d'une 
municipality scolaire qui a 6t^ destitu^ de sa 
charge n'encourt pas la p^nalite port^ en 
Varticle 2198, S. R. Q., par son refus de porter 
les archives et objets dont il ^tait d^positaire 
chez son successeur, lorsque ce dernier de- 
menre dans la municipality voisine et n'a 
pas de bureau dans la municipality scolaire ; 
2o. Mais il est tenu de remettre ces objets 
k son successeur, sans avic^ pr6alable, lorsque 
I'occasion lui en est offerte, v.g., lorsque le 
successeur se pr6sente chez lui aprSs la des- 
titution k deux reprises, comme en cette 
cause, et sa negligence de le faire donne ou- 
verture & Taction en demande de remise pr6- 
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vue par Tarticle 2199, S. R. Q. {DissentienUt 
Andrews, J.) ; 

2o. Ge dernier article permettant de con- 
dure dans one mdme action & ce que le d6- 
fendenr soit condamn6 & faire cette remise 
et & payer la p^nalit^ de Particle 2198, le tri- 
bunal pent, en rejetant cette demidre parUe 
des conclusions, aooorder I'aatre et statuer 
sur lee frais en consequence.— Ouitnet v. Jlt- 
ffnaultf en revision, Casault, Flamondon, An- 
drews, JJ., 31 oct 1889. 

C(mtract'-lttegalc(miider(aum--Publ%c Policif—' 
Fees of office. 

Held .*— The consideration of a contract be- 
tween two persons appointed jointly to a 
public office, that one of them shall receive 
all the fees and emoluments attached to it 
and pay a salary to the other, is contrary to 
public policy and illegal, and the contract 
itself is therefore void.—RemUlard v. Trudelle, 
Andrews, J.. 8. C, 1889. 

CommunavM— Droits de la femme commune en 
Urns— a C. Art 1292, CouL de Paris, 
Art 225. 

Jugi ;— lo. Le mari comme chef de la oom- 
munaut^ n'est pas simplement Padministra- 
teur des biens qui la composent; il en est le 
mattre absolu et pent en disposer comme 
bon lui semblO} quelque soit leur provenance, 
m^me s'ils ont ^t6 acquis par Pindustrie de 
la femme pendant son absence ; 

2o. La femme commune ne pent dtre con- 
sid^r^e comme un associ^ ; tant que la com- 
munaut^ subsiste son droit est informe, ab- 
sorb6 dans la toute puissance du mari et 
subordonn4 & P^vdnement de son acceptation 
apr6s la dissolution. EUe ne pent partant 
demander, mdme avec Pautorisation de la 
justice, la reecision de Pali6nation des biens 
communs faite par le mari ; son seul recours, 
dans les cas de frande, est la demande en se- 
paration de biensrf— Vernier v. Oroulx, en r^ 
vision, Casault, Andrews, Larue, J J., 31 oct 
1889. 

Steamers meeting in the river SL Lawrence — 
Curve in channel— Rule of the Road. 
Held: — ^When two, steamers meet in the 
river St Lawrence at a place where a pro- 



jection or point on the north shore has a oor- 
Ksponding bend in the channel, the des- 
cending vessel has no right to infer that the 
upward bound vessel is angling across the 
river, and will not pass port side to port 8lde» 
from the fact that, while keeping to her own 
side of the fair-way, the curve causes her to 
show her starboard side.— -iflon v. Rrford^ 
Vice-Admiralty Court, Irvine, J., Nov. 1889. 



QUEEN'S BENCH DIVISION 

London, De& 3, 1889. 
Rbginav. Cowpsb. 
lAthographed endorsement of SoUdlofs name* 

A plaintiff in a County Court issoed a 
summons by his solicitor in an action for 
debt, the particulars endoraed thereon being 
21. 16s. 5(2. debt, 4«. Court fees, and 48. 
solicitor's costs. 

The name and address of the solicitor were 
lithographed on the particulars, which were 
not otherwise signed by the solicitor. The 
summons was heard by the registrar, when 
it appeared that the defendant had on the 
day preceding the hearing ptdd into Coart 
3/. Os, bd. The plaintiff's solicitor therefore 
applied for an order for payment of the 
balance which the registrar held to be the 
amount claimed in respect of the solicitor's 
costs, and refused to make the order, on the 
ground that, the particulars not being signed, 
these costs could not be recovered, and 
referred the matter to the judge. The case 
was heard by the deputy-judge, who upheld 
the decision of the registrar, and the sum* 
mons was struck out The plaintiff there- 
upon obtained a rule calling upon the deputy- 
judge to show cause why he should not hear 
and determine the matter. 

By Order VI., rule 10, of the County Court 
Rules, 1889, the solicitor must ' endorse ' on 
the particulars his name, &c., otherwise the 
costs of entering tlie plaint shall not he 
allowed ; and, in the scftle of costs set out in 
the schedule, costs are only allowed where 
the particulars are signed by the solicitor. 

The CouBT (LoBD Colbridgb, C.T., and 
Mathbw, J.) held that the order and the 
schedule together provided that the partica« 
lars should be signed by the solicitor, other- 
wise the costs should not be allowed, and 
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that a lithographed endorsement was not a 
signatiue within that provision ; and that, 
therefiure, the decision of the deputy County 
Conrt judge was right, and the plaintiff was 
not entitled to recover. 

Rule discharged. 



SENTENCES ON PRISONERS. 

There has been much correspondence on 
the method of sentencing prisoners adopted 
by the Recorder of Liverpool The principle 
which he adopts in regulating his sentences 
is to proportion the punishment to the offence, 
and not to give outrageous sentences, which 
strike with horror those who hear them for 
the first time, but gradually become natural 
and tolerable to those who hear them fi^ 
qaently. The reason for advocating this 
principle was the effect that such punish- 
ments bad upon the moral nature of the cri- 
minal, it being stated that a woman who 
bkl been leniently sentenced after several 
jnevions heavy terms of imprisonment had 
not troubled the Recorder's Court again. Sir 
Henry James, in commenting on lengthy 
sentences, endeavoured to show that the 
Beoorder's address was in reality a call to 
society to arouse itself and prevent the re- 
corrance of lengthy barbarous punishments. 
He sUted that he was confident that the 
action of the Recorder would establish that 
even the most hardened criminals oould be 
more influenced for good by being afforded 
Ofiportunities of amendment than by receiv- 
mg Bevere sentences, now so often imposed. 
It if suggested that a Court for the review of 
sentences should be established, and be 
within the reach of all. The Lord Chief 
Jostioe has also expressed concurrence with 
the Liverpool Recorder's views. On the 
other hand, the Recorder of Manchester, Mr. 
Yates, referring to the question of short 
wTiwi long sentences, said he could not al- 
together agree with the Recorder of Liverpool 
m his recent remarks- In passing sentence, 
i» (Mr. Yates) thought that the past life and 
conduct of the offender should be Uken into 
ooniideration, whether, if previously convict- 
«d,hehad tried to amende or had committed 
anew crime ss»op» asji^ c|im^ out of prison- 



While he set his face against anything like 
vindictiveness, he thought, above all, the 
public should be protected, and the circum- 
stances of each case carefully considered. It 
was easy to assume the part of critic, but 
those charged with the administration of the 
law ought not to foi^t that the claim of 
duty was the highest of alL — Law Journal. 

Lord Chief Justice Coleridge has addressed 
the following letter to a correspondent who 
drew his lordship's attention to Judge Hop- 
wood's address to the grand jury of Liverpool 
advocating light sentences to prisoners, and 
asserting that the meting out of justice and 
mercy with discretion had had most beneficial 
/effects in reducing the violence of many pri- 
soners and the seriousness of their crimes: 
' 1 Sussex Square, London, W., Jan. 18. Sir,— 
I thank you for the paper. Without pledging 
myself to details, I think that Mr. Hopwood's 
principles of punishment are certainly right 
—Your obedient servant, Colbbidgs.' 



CRIMINAL LAW—VIOLENCE OF 
HUSBAND. 
In Beg. v. HaUiday, 51 L. T. Rep. (N. S.) 
701, before Lord Coleridge, C. J., Mathew, 
Cave, Day and Smith, J J., in order to escape 
from the violence of her husband, who had 
used threats to his wife, amounting to threats 
against her life, the wife got out of a window, 
and in so doing fell to the ground and broke 
her leg. The husband was convicted of 
having willfully and maliciously inflicted 
grievous bodily harm on his wife. Held, 
correct. Lord Coleridge, C J., said : " I am 
of opinion that the conviction in this case is 
correct, and that the sentence should be 
afirmed. The principle seems to me to be 
laid down quite fully in Beg. v. Martin, 8 Q. 
B. Div. 54 ; 14 Cox C. C. 633. There this 
court held that a man who had either taken 
advantage of or had created a panic in a 
theatre, and had obstructed a passage, and 
had rendered it diificult to get out of the 
theatre, in consequence of which a numl)er 
of people were crushed, was answerable for 
the consequences of what he had done. Here 
the woman came by her mischief by getting 
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out of the window— I use n vague word on 
purpose— And in her fell broke her leg. Now 
that might have been caused by an act 
which was done accidentally or deliberately, 
in which case the prisoner would not have 
been guilty. It appears from the case how- 
ever that the prisoner had threatened his 
wife more than once, and that on this occa- 
sion he came home drunk, and used words 
which amounted to a threat against her life, 
saying, • V\l make you so that you can't go to 
bed ; * that she, rushing to the window, got 
half out of the window, when she was re- 
strained by her daughter. The prisoner 
threatened the daughter, who let go, and 
her mother fell. It is suggested to me by 
my learned brother, that supposing th6 pris- 
oner had struck his daughter's arm without 
hurting her, but sufficiently to cause her to 
let go, and she had let her mother fell, could 
anyone doubt but that that would be the 
same thing as if he had pushed her out him- 
self? If a man creates in another man's 
mind an immediate sense of danger which 
causes such person to try to escape, and in so 
doing he injures himself, the person who 
creates such a state of mind is responsible 
for the injuries which result. 1 think that 
in this case there was abundant evidence 
that there was a sense of immediate danger 
in the mind of the woman, caused by the 
acts of the prisoner, and that her injuries re- 
sulted from what that sense of danger caused 
her to do." The other judges concurred. 



INSOLVENT NOTICES, ETC, 

Quebec Official Gazette, March 8. 

Judicial Abandonmentt, 

NaroiMo Edouard Moriwette, dry goods dealer. 

Three Rtvers. March 3. 

Ouratont anpouUed. 

Be Th^op. Alain.— C. Desmarteaa. Montreal, cura- 
tor, March 4. 

He Charles Beaulien, tailor. Quebec. -H. A. Bedard, 
Quebec, curator, March 1. 

Be Zephirin Champouz, St. Sylvdre, Kent & Tur- 
ootte, Montreal, joint curator. Mazxsh I. 

Be Marie Louise Picault (J. N. T. Lafricain & Co.), 
St. Ambroise de Kildare.-Kent (kTurootte, Montreal, 
joint curator. Feb. 27. 

Be Bphrem Durocher et al.-A. F. Gervais, St. 
John's, curator, Feb. 26. 



Be John Griffith. Carmel.— Kent & TaiDotte, Mont- 
real, joint curator, March 5. 

Be Joeeph Layall^, fonnder, St. Charles.^. Moiin, 
St. HTacinthe. curator, March 3. 

JHvidencU, 

Be Fraserrille boot and shoe Co.— Dividend, payable 
March 13, F. Gourdeau, Quebee. liquidator. 

Be John Bums. Montreal.— Slrst diTidend, payable 
March 25, W. A. Caldwell, Montreal, curator. 

Be J. A. Cot4, St. Wenoeslas.— DiTidend> payable 
March 2B. Kent A Turcntte. Montreal, joint curator. 

Be William M. Fuller. Montreal.— First and final 
dividend, payable Maroh 25, W. A. Caldwell. Montreal, 
curator. 

i^f Edmond Labeile, Montreal.— First and final 
dividend} payable March 25, Kent & Tnrootte, Mont- 
real .joint curator. 

Be M. Lepage, St Tite.— First and final dividend, 
payable Maroh 25, Kent A Turootte. Montreal, joint 
curator. 

Be J. 0. Massicotte.— First and final dividend, pay- 
able March 25. C. Desmarteau, Montreal, curator. 

Be George White MoKee, Coatioook. — First and 
final dividend, payable March 25, W. A. Caldwell, 
Montreal) curator. 

Be Morency A frdre.— Second and final dividend, 
payable Maroh 24. G. 0. Tascheieau, SL Joeeph 
Beauce, curator. 

Be J. P. Morin, Stanhope. — Dividend, payable 
Maroh 26, Kent & Turootte, Montreal, joint corativ. 

Separation a* to property. 

Elise Boisvert vs. Joseph Edouard Martin, saddler. 
Louiseville, Fob. 20. 



GENERAL NOTES, 



Lroagy. — The lato Mr. Justice Mantsty left hb 
clerk a legacy of £2,500. 

Tbadb Mark.— a trader oannot. in the absence of 
fraudi be restrained from adopting as his trade or 
business name his own name if trading alone, or hie 
own in combination with those of his partners, merely 
because the name so adopted may, by its similarity 
with that of another^ make it probable that inoon- 
vonience may arise, and the goods of one trader be 
bought by mistake for those of the other.— (7%oina« 
Turton & Song v. John Turton & 8on»t 58 Law J. Eep. 
Chanc. 677). 

Back Haxd.— An English journal says :— '* liord 
Justice Cotton and his two colleagues in Court of 
Appeal No. 2 experienced grievous annoyance from 
the peculiar handwriting of a document placed before 
them for perusal on Monday lasL The peoatiarity 
consisted in the fact that the words and letters were 
written sloping backward to the left instead of being 
sloped in the usual manner. Without seeing a dooa- 
ment so written, it is hard to realiEO ita unpleasant 
effect on the eye. The strietures of the learned jadses 
on this unusual caligraphy almost amounted to a 
threat of pains and penalties on the offender," 
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FIRE INSURANCE — LOSS, IF ANY, 
PAYABLE TO THIRD PARTY. 

In vol 3, p. 25, of this work, xeferenoe was 
made to the decision of the €k>art of Appeal 
in Blact <fr National Insurance Co., 3 Jj&g. 
KewB, 29; 24 L. C.J. 66. In that case it was 
held, by a majority of the Court, that where 
ft policy, taken out by the owner of real 
property, declares that the loss, if any, is 
payable to certain persons named as mortga- 
gees to the extent of their claim, such 
perBODS become thereby the parties assured 
to the extent of their interest as mortgagees, 
and their rights and interests cannot be 
destroyed or impaired by any act of the 
ovner of the property. Mr. Justice Ramsay, 
who was one of the dissentient judges, des- 
cribed this decision as not compatible with 
any sound principle. " It alters the obliga- 
tion of the insurer, and exposes him to perils 
which the contract he has entered into, on 
its face, does not contemplate." 

As the decision above referred to was a 
leveisal, and there were two dissentients, 
authority on the point was pretty evenly 
divided. Justices Mackay , Monk and Ramsay 
being in favor of the insurer, and Chief 
Justice Doiion and Justices Tessier and 
Siootte being in flavor of the mortgagee. 

Nearly ten years later the question has 
again presented itself in National Amarance 
Co- of Ireland <fc Harris, M. L. R., 5 Q. B. 346. 
Here Oie loss, if any, was made payable to a 
person named in the policy, and it was held 
that the rights of this person were not 
affected by acts of the insured which would 
have the effect of voiding the contract as 
regards the insured, such as an assignment 
rfthe property without the permission of the 
insurer. It was also held that the creditor 
to whom the loss was payable might make 
the preliminary proof of loss in his own 
beh^ notwithstanding a stipulation in the 



contract that the proof of loss should be 
made by the insured although the loss 
should be made payable to a third party. 

This judgment, which was made to rest 
upon Black A National Ins. Co., extends and 
broadens the scope of the earlier decision. 
It would appear that the fact of a company 
consenting to an assignment of the loss, is 
equivalent to a renunciation on its part of 
all the conditions of the policy. For example, 
the property insured may be assigned to 
some one whom the company would have 
utterly refused to insure, but the company 
has no redress during the remainder of the 
period for which the premium has been re- 
oeived. The property may be converted 
from a dwelling into a saloon, but the con- 
tract holds good. To use Mr. Justice Ram- 
say's words, the obligation of the insurer is 
altered, and he is exposed to perils which 
the contract he has entered into, on its face, 
does not contemplate. 

The equal diyision of opinion on the former 
case was pointed out This equality is still 
.more marked when the two cases are taken 
together. The vote stands thus: For the 
insurer :•— Justices Mackay, Monk, Ramsay, 
Cross, Doherty,6. Against the insurer ^— 
Chief Justice Dorion, and Justices Tessier, 
£o8s6, Papineau and Siootte, 6. It happens 
that the French-speaking judges have all 
gone the one way and the English-speaking 
the other. The amount involved in National 
Assurance Co, A Harris was too smaU to give 
a right of appeal either to the Supreme Court 
or to the Judicial Committee of the Privy 
Council. It seems very strange, however, 
seeing the importance of the question, and 
the remarkable division of opinion above 
noted, that an effort has nt>t been made to 
bring the case before the Judicial Committee 
of the Privy Council. There is every reason 
to suppose that on a presentation of the 
facts here stated, special leave to appeal 
would readily have been granted by the 
Judicial Committee. As the matter now 
rests, a very important question is governed 
only by the accidental decision of an inter- 
mediate tribunal, the ten judges who have 
pronounced upon it standing Iprecisely five 
to five. 
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OODR SUP^RIEURE. 

SaguAnat, sept. 1888. 

Coram Routbihr> J. 

BsQiNA T. Dbnnibtoxtn ot a1. (15 Q. L. B. 353.) 

Conceuion de Fief'^THire originawt ditrviU — 

' Prevme Beeandaire — Prtnnesse de concession 

stUvie de possession — Ade de/oi et horn' 

mage — Cadas^es des seigneuries — 

Etendue et limites, 

Jvgi :-^lo. La oonoession d'an fief par la 
oomoime de France, an Canada, en 1661, eat 
nn fait dont la prenve est soumise aux r^les 
ordinaires, et la prenve secondaire en est 
admise lorsqn'il est constats que le tltre ori- 
ginaire de concession, et les registres oil il 
6tait consign^, ont^t6 d^tmits par des incen- 
dies; 

2. Sons Tancien droit, la promesse par Tau- 
torit^ comp^tente d'une concession de sei- 
gneuriej snivie de possession par celui & qui 
elle 6tait faite dn territoire auqnel elle se 
rapportait, ^nivalait & une concession r^- 
li^; 

3a Avant Vabolition de la tenure aeigneu- 
riale^ I'acte de foi et hommage re^u et sign^ 
par le Gouvemeur de la Province, ^tait une 
prenve primd fade que le territoire auquel 11 
Be rapportait avait 6t^ ant^eurement oon- 
o6A^ & titre de seignenrie ; 

4a Les cadastres des seigneuries faits en 
vertu de la section 16 de I'acte seigneurial de 
1854, constatent aussi bien les droits de la 
oouronne que ceux des seigneurs et des cen- 
sitaires, et peuvent dtre invoqu^ contre elle 
aussi bien que contre oes demiers ; 

5o. £n determinant T^tendue on les limi- 
tes d'une concession dont I'existence est sta- 
bile par une preuve secondaire, il faut recher- 
cher les divers sens dont les noms de lieux 
mentionn6» dansles documents produits sont 
suaceptibles, et tenir compte des circonstan- 
oes telles que les connaissanoes topographiques 
que possMaient les parties oontractantes, 
les endroits oii les concestionnaires out fait 
des etablissements, etc. 



COUR DE MAGISTRAT. 

MosTB^L, 21 juin 1889. 

Coram Champaonb, J. G. M. 
Dlle GbxvALiBB V. Bbausouol. 
Dipdt voknUaire^BesponsdtfUiU, 



JuGi :— lo. Quhme senanie qm quiUe U service 

de son maUre et laiisse en partatU sa wUse d 

la maison de ee dernier, fait vn dip&t vo- 

Zonftiiff , et dans ee eas, k diposUasre n'est 

responsable de laperUM la wdiH qiu si eiU 

a lieu par safavte et sa nSgligence, 

2a Que la prewe de fatUe et nlgligenee ineombe 

audemandeur. 

Per curiam :— La demanderesae qui 6tait 

an service du d^fendeur lui demande en par- 

tant la permission de laisser sa valise ches 

lui pour quelque temps ; le d^fendeur ainrte 

lui avoir dit d'enlever sa valise et ses effeta, a 

consenti n^anmoins & ce que la valise reate 

chez lui. Quelques semaines aprds, la de- 

manderesse a retrouv^ sa valiae & St-Henri, 

mais il manquait une grande partie de eon 

contenu dont elle r^lame maintenant la var 

leur. 

La preuve ne fait pas voir comment la va- 
lise est partie de chez le d6fendeur. 

Ce d6p6t 6tait volontaire, le d^fendeur ne 
pent, en cons^uence, dtre tenu responsable 
de la perte des effets qu'en autant qu'elle au- 
rait ete occasionnte par sa faute et n^gligen. 
ce. La preuve ne montrant nullement k qui 
la faute, le d^endeur n'est pas responsable. 

Autoritis ; C. C. 1804 ; Pothier, D6p6t, Nob, 
43, 44 ; 14 de Lonmier sur I'article 1804. 

Action d^boutSe. 
J. M. Mreavlt, avocat de la demanderesse. 
Mercier, BeausoleU, ClwquetU dc Martmeau 
avocats du d^endeur. 

(j. J. B.) 



COUR DE MAGISTRAT. 

MoNTBAALk 21 juin 1889. 
Coram Champaomb, J. C. M. 
Racbitb et aL v. Desmabtbau. 
Oause pinole — Preuve, 

JvQk :— Qu« lorsqiiU ifagii de donner efet d une 

clause pinole, la preuve de la vidaHan de 

cette dause est rigowreuse et ne doit laisser 

avcun doute. 

Pbr curiam :— Les demandeurs par conirat 

^rit se sont engage & fairs pour le d^fen- 

deur une certaine quantity de briques, & tant 

par mille briques, avec condition exproase 

que les demandeurs paieront au ddfendear 
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OM p^nalil^ de $5.00 par joar, poor chaqne 
joof qatte n^ligeronk de Cairo de la brique. 

Lm demandeon aazquels il est dtl aa deU 
de 140.00 prenneat nne Baisie^aiTdt avant 
jogement 

Le difendear oie qa'il y ait en liea ft pren- 
dre oontre loi one saime-arrdt avant juge- 
mm% et ajoute^ en ontie, que le montant r^ 
cUm6 par Faction eat compens^ par lea amen- 
dee qae lee demandenra doivent ltd payer 
poor les jottra qu'ils ont n^lig6 de flEdre de 
Ubriqiie. 

La preave ne jnstifie pas la aaisie-arrdt 
ayant jogemeDty et plnaienrs t^moins decla- 
rant que ka demandeara ont perdu du temps 
par la faqtedu d^fendeur; sor oe point la 
prea?e eat oontradictoire. Lorsque la preuve 
eit oontradictoire, an styet d'nne clause p6- 
nale, U fkat donner le b^^fice da doute IL la 
partie qui s'eat oblig^. Lea demandeurs ne 
poanaient 6tra condamn^e ft payer cette p^- 
naKt6 que dana le caa o^ 11 serait ^tabli hors 
de doute qtt'ila ont forfait ft lenr contrat par 
leorfanta. 

Saisie-arr^t avant jngement cass^. 

Jogement poar lea demandeurs sur Pac- 
tkm. 

BUuer & PdUtUr, avocats des demandeurs. 

LavatUe^ LavaOSet avocats du d^endear. 

(J.J.R) 



APPOINTMENT OF QUEEN'S COUN- 
SEL. 

In the Honae of Commons, March 18, Mr. 
Amyot said :— A qneation of importance now 
agitates the public, especially the legal por- 
tion of it, and ia of a nature to cause trouble. 
There leems to be a conflict of jurisdiction 
in regard to the appointment of Queen's 
^"OODsel, between the Federal and Local 
Governments. The object of my motion is 
to elucidate that prerogative, which also 
inclodes other questions vital to the Con- 
Weratbn at large. It is an important one, 
not only as far as the etiquette in the courts 
i^ oonoerned, but it may involve serious con- 
seqneDoes. The criminal law provides that 
the Crown Prosecutor shall have the right to 
^Ji in addressing the jury, when he is a 
^^rown CounaeL The wrong application of 
this rale may occasion new trials, writs of 



error, cause heavy expenses, undue delays 
in the administration of justice. We all 
know what were the Queen's Counsel in 
England* "A custom, says BlackstonS) (Vol. 
Ill, page 354) has, of late years, |»evailed of 
granting letters patent of precedence to such 
barristers as the Crown thinks proper to 
honor with that mark of distinction ; whereby 
they are entitled to auch rank and pre- 
audience as are assigned in their respective 
patents." These counsel, in England, are 
appointed by the executive power. It is one 
of the prerogatives of the Crown. The same 
practice obtained here, and, up to Confedera- 
tion, those appointments could not give rise 
to any difficulty. Even after the Confedera- 
tion, no difficulty arose until the Supreme 
Court delivered its judgment, in 1874, in the 
case of Lenoir v. RUchie, Up to that time, 
nobody denied the right of the Local Legisla- 
tures to appoint Queen's Counsel for their 
courts. The Supreme Court of Canada, in 
the case cite^, decided that the Local 
Legislatures had no such power. Their 
judgment rests on the following syllogism : 
(1) The appointment of a Queen's Counsel 
is a royal prerogative, and can only be made 
in the Queen's name ; (2) The Queen does 
not form part of the Local Legislatores, but 
only of the Federal Parliament; (3) Hence, 
to the Ottawa Government alone belongs the 
appointment of the Queen's Counsel. No 
appeal to Her Majesty's Privy Counsel was 
taken from that decision; which has per- 
plexed the mind of the legal community 
ever since, and embarrassed the divers 
Governments of the Dominion. That judg- 
ment was concurred in by only three of the 
honorable judges of the Supreme Court ; the 
Chief Justice was not present ; one of the 
sitting judges pronounced that the Provinces 
had the right to appoint Queen's Counsel, 
and another would not give any opinion, 
because the question did not arise. The 
only question in dispute was whether an 
appointment of Queen's Counsel made by a 
statute of Nova Scotia in 1876, had a re- 
troactive effect, and gave to the new title- 
lioldera precedence over the counsels appointr 
ed by the Ottawa Ministry since 1867. That 
was the only point discussed at the argument 
by Mr. Haliburton, representing the Govern- 
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ment of Nova 8ootia> and he declared that 
the oonstitatlonal question had not been 
raifled before the inferior courts that he did 
not expect it would be raisedi that he did 
not intend to discuss it, and that he was not 
prepared to do so. None of the provinces 
had received notice, or knew that such an 
important question would be raised, and 
none was represented. This question was 
not the one dependent upon the iBsue> 
although this ex parU judgment, on a 
collateral issue not in point, given by a 
divided tribunal, without hearing the inter- 
ested parties, has sufficed to reverse all 
precedents ; to annul, virtually, all the local 
statutes passed ; to supersede all the deliber- 
ate opinions, formally expressed, by the law 
officers of England, as well as by those of the 
Dominion. I might here quote the corres- 
pondence exchanged between the right hon. 
leader of this House and Lord Kimberley. 
After having quoted section 92, paragraph 
14, of the British North America Act, 
omitting therefrom the word "exclusively,'' 
he says : 

"Under this power, the undenigned is of opinion 
thftt the LegisUtare of a i^rovince, being charged with 
the administration of jostioe and the organisation of 
the ooarts, may. hy statute, proyide for the general 
condaot of bnsiness before those courts ; and may 
make sneh provision with respect to the bar, the 
management of criminal prosecutions by counsel, the 
selection of those counsel, and the right of preaudience 
as it sees fit Such enactment must, however, in the 
opinion of the undersigned, be subject to the exercise 
of the royal prerogative, which is paramount, and in 
no way diminished by the terms of the Act of Con- 
federation." 

Lord Kimberley answered, on the 1st 
February, 1872, very politely confirming 
or accepting the views taken and submitted 
to him by the right hon. the Premier : 

" I am advised, he says, that the Qovemor General 
has now power, as Her Majesty's representative, to 
appoint Queen's Counsel, but that a Lieutenant Gov- 
ernor, appointed since the Union came into effect, has 
no such power of appointment I am further advised 
that the Legislature of a Provinee can confer by stat- 
ute on its Lieutenant Governor the power of appoint- 
ing Queen's Counsel ; and with respect to precedence 
or preaudience in the Courts of the Province, the Leg- 
islature of the Province has power to decide as be- 
tween Queen's Counsel appointed by the Governor 
General and the Lieutenant Governor, as above ex- 
plained." 
I must protest against those ex parte cases 



submitted to the Home Government In all 
such instances, the interested parties, the 
Provinces, should be invited to join and sub- 
mit their own views in a joint case. I will 
not discuss the question as to whether a 
statute is necessary or not, to authorise the 
exercise <}f the royal prerogative in appoint- 
ing the Queen's Counsel. Before the Union, 
even before Confederation, I know of no 
Quebec statute providing for those appoint- 
ments, which, however, were freely made by 
the representative of the Crown, advised by 
his counsel as exercising a royal prerogative. 
The authorities in Canada appointed them 
by virtue of the public law of England, which 
became for us the common law of the land 
by the cession of this country to England. 
The more important point which I want to 
elucidate is this one : Does the Queen form 
part of the local Grovernments ? If she does 
not, the appointments of magistrates, coro- 
ners, justices of the peace, sheriflBi, gaolers, 
constables, and hundreds of others are null, 
because every one of these appointments is 
equally of royal prerogative : the Queen being 
the source, the fountain of all honors and 
powers. More than that, all our local statutes 
would be void, because they are all enacted 
by " Her Majesty, with the advice," etc In 
the beginning of the Confederation, the dual 
mandate existed. I see here hon. members 
who were present when the first of those 
statutes was enacted for the Province of 
Quebec, it might even have been at their 
suggestion that the first statutes were so 
phrased. None of those statutes have ever 
been disallowed for such phraseology. Have 
all the public and leading men of Canada, all 
the judges, all the Bar of the Dominion been 
so long in error on such a point ? Some of 
our statutes have been discussed before the 
Privy Council Never has it occurred to the 
mind of any one that they were wrongly 
enacted. But let us examine the law more 
closely. By the 3l8t Geo. Ill (1791), chapter 
31, section 2, it is provided : 

" That there shall be within each Province of Upper 
and Lower Canada a Legislative Gounoil and an As- 
sembly to make laws, etc., and that such laws will be 
assented to by His Majesty or in Hia Majesty's name, 
by such person as Uis Majesty shall, from time to 
time, appoint to be the Governor or Lieutenant-Oover- 
I nor of such Province*" 
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By section 80, the Governor or Lieateliant 
Governor is : 
'* Ordared to asBent to the Bills in His Mi^'eety's 



The same Act provides for the estahlishment 
of the Courts hy the Canadian Legislatnre. 
The Srd and 4th Vict (1840), chapter 35, 
section 3, again prescribes : 

** That the laws of the United Ganadas shall be as- 
noted to in Her Majesty's name by the Qorernor. 
Section 40 provides that the Lientenant-Goremor may 
receire the same powers as the Governor General." 

The same Act declares that all the existing 
lavFs shall remain in force, specially as to the 
administration of affairs by the Executive 
Coaocil, it gives power to create courts, etc. 
Section 61 is very explicit It reads as 
follows :— 

" And be it enacted, that in this Aot unless other- 
wise expressed therein, the wonUi * Act of the Legis- 
Uture of the Province of Canada/ are to be understood 
to mean, ' Act of Her Majesty* her heirs or suoceaeon, 
enaeted by Her Majesty, or by the Governor on behalf 
of Her Majesty, with the advice and consent of the 
Legislative Council and Assembly of the Province of 
CiDida; ' and the words, ' Governor of the Province of 
Canada,' are to be understood as comprehending the 
Goteroor, lieutenant-Governor, or person authorised 
to ezecQte the office or the functions of Governor of the 
said Province." 

8achwaB the law when the Confederation 
Act was passed. Not only was the Governor 
or lientenant-Governor allowed, but he was 
boond to act in the name of the English 
Sovereign. Nothing has been changed by 
the British North America Act in that 
respect Section 129 says:— 

" Bzeept as otherwise provided by this Act, all laws 
in force in Canada, Nova Scotia and New Brunswick 
at the onion, and all courts of civil and criminal 
juriidiotion, and all legal commissions, powers and 
Mthorities, and all affairs, judicial, administrative 
and ministerial, existing therein at the union, shall 
eoDtione in Ontario, Quebec, Nova Scotia and New 
Bronswick, respectively, as if the union had not been 
nade." 

So the doty of the Governors or Lieutenant- 
Governors, the obligation by them to assent 
to the Bills, to act in the name of the Queen, 
remained in force, for such was then the law 
of the land. Now, let us see for the execu- 
tive or administrative power. Section 69 : — 

"All powers* authorities and functions which, under 
*B7Aotof the Parliament of Great Britain, or of the 
PvUameat of the United Kingdom of Great Britain 
UHi IreUad, or of the Legislature of Upper Canada, 



Lower Canada* or Canada, were, or are, before or at 
the union vested in or exerciseable by the respective 
Governors or Lieutenant-Governors of those Pro- 
vinces, with the advice or with the advice and consent 
of the respective Bxeoutive Councils thereof, or by 
those Governors or Lieutenant-Governors individually, 
shall, as far as the same are capable of being exer- 
cised after the union in relation to the Government of 
Ontorio and Quebec, respectively, be vested in and 
shall or may be exercised by the Lieutenant-Gover- 
nor of Ontario and Quebec, respectively, with the 
advice or with the advice and consent of, or in con- 
janction with the respective Executive Councils or 
any members thereof, or by the Lieutenant-Governor 
individually, as the case requires • • • 
Section 88 applies virtually the same princi- 
ples to Nova Scotia and New Brunswick. 
Section 12 applies the same rule to the Gov- 
ernor-General. So it is clear, obvious, unde- 
niable that the right and obligation of the 
Governor and Lieutenant-Governors to act 
in the name of the Sovereign remained, by 
the British North America Act, the same as 
they ^ere before. Let us now see more 
closely the mechanism of government intro- 
duced by the Confederation Act Each Pro- 
vince had, at the dawn of Confederation, its 
rights of self-government confirmed by the 
British Parliament Each Province kept 
some parts of those rights, and consented to 
some other parts being delegated and trans- 
ferred to a general Parliament and an execu- 
tive responsible to the people of the new 
Dominion. A Parliament and Executive for 
the whole Dominion were created ; the two 
Canadas were separated de novo, forming 
each a separate Province, and each Province 
of the Dominion was provided with a Parliar 
ment and Executive of its own. So as to 
avoid confusion, different names were given 
to each. By section 17, the legislative body 
for the Dominion is called the Parliament, 
and it consists of the Queen, the Senate and 
the House of Commons. This differs from 
the appellation of the Government of the 
United Kingdom, wherein the corresponding 
branches of the Parliament are called **The 
Queen's Most Excellant Majesty, the T^rds 
Spiritual and Temporal, and the Commons." 
For the Executive body the words chosen (sec 
11) were " Queen's Privy Coimcil for Canada." 
Section 9 provides that the executive govern- 
ment and authority of and over Canada shall 
continue to be vested in the Queen, but sec- 
tion 10 provides that the chief of the Execu* 
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tive shall adminiBter " in the name of the 
Queen/' De facto it is the Governor or his 
representative who administers. We substi- 
tute the word " Queen." It is a mere fiction 
of the law. The Queen never signed any of 
our laws, our proclamations, our official docu- 
ments. Any other word than "Queen'* 
might have been chosen to designate the 
chief of the Executiva The result would not 
have been changed ; the laws and acts of the 
Executive would have been equally valid, in 
virtue of the powers conferred upon us by 
the British Parliament That the chief of 
the "Queen's Privy Council for Canada " only 
acts in the name of the Queen is made again 
very clear by section 55, which says :— 

" Where a Bill passed by the House of Parliament 
is presented to the Governor-General for the Queen's 
assent, he shall declare either that he assents thereto 
in the Qaeen's name, or that he withholds the Queen's 
assent, or that he reserves the Bill for the siffniflcation 
of the Queen's pleasure.*' 

For the Provinces, other words were chosen 
to designate the divers powers. So the legis- 
lative body, instead of being called Parlia- 
ment, was termed *' Legislature " ; the expres- 
sion " Lieutenant-Governor" was substituted 
for "the Queen;" the expression "Legis- 
lative Council " was substituted for the " Sen- 
ate," the Upper House ; and the expression 
" Legislative Assembly " was substituted for 
" Commons," the Lower House. (Sections 69 
and 71.) As to the administrative power, 
the words " Executive Council " were adopted 
instead of " Queen's Privy Council." (Sec- 
tion 63.) The Queen, acting with the advice 
of her own council, might have kept the 
right of appointing herself the Lieutenant- 
Governors. She delegated that power to the 
Governor appointed by hbr, acting in her 
name. When once appointed, by virtue 
of that authority, a Lieutenant-Governor, 
within the limit of his attributions, repre- 
sents the Queen as fully as the Governor- 
General also acting within the limits of his 
attributions. He derives his powers directly 
from the Queen, through the Governor her 
mandatory. It is of common and universal 
law that the acts of the mandatory bind his 
principal. Both the Governor and Lieuten- 
ant-Governors have the same powers, under 
diflferent names, in different fields of action, 
with jurisdiction on different subjects and | 



matters. They all take the same oath (seo- 
tion 61). The members of the Privy Coun- 
cil are sworn as such (section 11). The 
members of the Executive Councils are 
sworn as they were before the Union (sec- 
tions 64 and 135). By oomparii^ sectionB 
12 and 65, it is easy to ascertain the identity 
of powers of the Privy Council and of the 
Executives, each within the limits of the attri- 
butions conferred by the British North 
America Act By these quotations, it ia 
easy to see that the Queen forms part 
of the local executives and legislatuves as 
well as of the Privy Council and Parliament 
of Canada. The names and appellations are 
changed, but the effect remains the same. 
The principle that the Queen forms part, 
virtually, by fiction of the law, of every 
Parliament of her colonies, has been broadly 
laid down as far back as 1774, in a case of 
Hallv. Campbell, in which Lord Mansfield, 
delivering the unanimous judgment of the 
Court of Kmg's Bench, decided that the King 
had no power, by letters patent, to impose 
duties on the Island of Grenada. He said : 

*' We therefore think that, by the two proolamatioos 
and the oommission to Qovernor Belleville) the King 
had immediately and irrevocably vrmnted to all who 
were and should beoome inhabitants, or who had or 
should acquire property in the Island of Grenada, or, 
more generally, to all whom it might concern, that the 
subordinate legislation over the island should be exar* 
oised by an assembly with the consent of the Governor 
and connoilf in like manner as the other islanda be- 
longing to the King." 

And further on, he says: 

** To use the words of Sir Philip Yorke, Sir Clement 
Wearge, it can only now be done by the assembly of 
the Island, or by an Act of the Parliament of Great 
Britain."— <1 Cowper's Reports, page 213.) 

The Supreme Court of Canada, in deciding 
that the Queen did not form part of the 
Local Legislatures, doubtless overlooked the 
then recent decision of Her Majesty's Privy 
Council, in the case of Th^berge v. Landry, 
decided in 1876, in which Lord Cairns, de- 
livering the unanimous judgment of the coart, 
and speaking of the Quebec Controverted 
Elections Act, called it " an Act which is 
assented to on the part of the Crgfwn, 
and to which, therefore, the Crown is a 
party." (Law Reports, Appeal Cases, 2, 
1876-1877, page 108.) Li the case of the 
Queen v. Coate, the Privy Council had 
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decided, in 1873, that the Qaebec law ap- 
pointing fire marshals with power to inves- 
tigate, swear witnesses and commit to gaol, 
was within the competency of the Province. 
(Ist Cartwright, page 97.) In fact, there is 
DO possihle law, in any dependency of Eng^ 
land, as well as in England itself, withoat 
the Governor-General being a party to it; 
the tame principle applies to the Executive 
poweis. Authorities on that point are innu- 
merable: 

** The ootftitaent part« of Parliament are. the King, 
the HoQfle 4»f Lords and the Hoaee of CommonB.— 
{Suphem: Th« Rise and Progress of the English 
GoDititation, i>ag« 681.) 

"The ftist prerogatire of the Kins, in his cai»aoity 
of supreme magiatnte. has, for its ohjeot, the ad- 
miaiitration of jnstiee. Isk. He is the source of all 
iodieial power in the state : he is the ohief of all the 
courts of law, and the jadges are only his substitutes ; 
ererytliuig is transacted in his name ; the judgmenU 
wistbe with his seal, and are executed by his officers. 
M. By a fiction of the law. he is looked upon as the 
proprietor of the Kingdom. 3rd. The second preroga- 
tin of the King is, to be the fountain of honor.— 
(Stephens : The Rise and Progress of the Rnglish Con- 
•titvtioii, page 566.) 

* A BUI does not become an Act of Parliament until 
it has noeived the Royal assent "~KGox : Institutions 
of the Bsglish GoTornment. page 46.) 

** In other cases, Parliament has expressly delegated 
to the Colonies a power of making laws for their own 
istemal economy. "MCox : Institutions of the English 
QovenmeDt. page 10.) 

** That the aereral enactments of Parliament should 
neeiTe the Royal assent, will appear rery clearly, if 
we ecDiider the nature of the Coronation oath."— 
(Oox : InstitationB of the English Gtovernment, page 
51) 

** No doubt the assent of the Qo^emor is needed, in 
Older to tarn Colonial Bills into laws ; and further in- 
VHtigatioB would show our enquirer that, for the 
validity of any Oolooial Act there is required, in ad- 
dttbD to the afsent of the Goyemor, the sanction, 
eithtrezpreswd or implied, of the Crown-'*— (Dicey : 
iMtoiM on the Constitution, page 96.) 

*The King is a constituent part of the supreme 
lagUatife power/'— U Blaokstone, page 266.) 

''The mining of statutes is by the King with the 
MMitof Parliament.'' (Bacon's Abr. tit Preroga- 
iaUTe.487.) 

** 7be Ring has the prerogative of giving his assent, 
as it iseaDed, to such bills as his subjects, legally con- 
▼eaed, nay present to him, that is, of giving them the 
foice and nmetion of a law."— (Bacon's Abr. tit 
Prtn«atiTe,489.) 

*'MoAet8of ColonialLegislatureshave force until 
^h«7 have reoeived either the assent of the Governor 
ia the Qneen's name, or the Royal assent when re- 
**^«d and transmitted for consideration."— (Cox's 
Britiih Commonwealth, 526.) 



What is true of the legislative power, is 
equally true of the executive and judicial 
powers. The Queen is the fountain of all 
power. 

*• All jurisdiction exercised in these kingdoms, that 
are in obedience to our Kinn, is derived from the 
Crown: and the laws, whether of a temporal, ecde- 
siastioali or military nature are called his laws ; and 
it is his prerogative to take care of the due execution 
of them. Hence, all the judges must derive their 
authority from the Crown, by some commission war- 
ranted by law, and must exercise it in a lawful man- 
ner, and without any the least deviation from the 
known and stated forms- 

" So although the King is the fountain of justice and 
entrusted with the whole of the executive power of 
the law, yet he hath no power to change or alter the 
laws which have been received and established in 
these Kingdoms : for it is by those very laws that he 
is to govern ; and as they prescribe the extent and 
bounds of his prerogative, in like manner do they 
declare and ascertain the righto and liberties of the 
people "— (VL Bacon's abridgement, page 428.) 

" Privy Councillors are made by the King's nomin- 
ation."- (Cox, page 298.) 

•* The King is said to be the fountain of justice, 
fans juatiHuy and in that capacity has the right of 
erecting courto of judicature, though the right is sub- 
jected to many restrictions by Acts of Parliament. 
All jurisdictions of courts of justice are either 
mediately or immediately derived from the Crown; 
their proceedings were generally in the name of the 
Sovereign, and are executed by ministerial officers of 
the Crown."— (Cox, page 300.) 

"Another capacity in which the Sovereign is con- 
sidered in domestic affairs, is as the tountain of justice 
and general conservator of the peace of the Kingdom. 
By the fountain of justice the Uw does not mean the 
author or origin, but only the distributor. Justice is 
not derived from the Sovereign, as from his free gift ; 
but he is the steward of the public, to dispense it to 
whom it is due. The original power of judicature, by 
the fundamental principles of society, is lodged in the 
society at large ; but as it would be impracticable to 
render complete justice to every individual, by the 
people in their collective capacity, therefore every 
nation has oommiited that power to certain select 
magistrates, who with more ease and expedition can 
hear and determine complaints; and in England this 
authority has immemorially been exercised by the 
Sovereign or his substitutes. He. therefore, has aloae 
the right of erecting courts of judicature ; for, though 
the Constitution of the Kingdom has entrusted him 
with the whole executive power of the laws, it is im- 
possible, as well as improper, that he should personally 
carry into execution this great and extensive trust; 
it is consequently necessary that courto should be 
erected, to assist him in executing this power; and 
equally necessary that, if erected, they should be 
erected by his authority. And hence it is, that all 
jurisdictioDS of courto are either mediately or imme- 
diately derived from the Crown, their proceedings run 
generally in the Sovereign's name, they pass under 
his seal, and ore exeoated by his officers." 
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"But at preient, liy the long and unifonn asage of 
many aresi oar Sovereigns bave delegated their whole 
judicial power to the judges of their several oonrts * 
* * "-(I Blaokstone, page 261.) 

[To be continued.} 



INSOLVENT NOTICES, ETC. 

Qwbec Official QazeUe, March 15. 
Judicial Ahandonmenta. 
Narcisse Edouard Cormier, lumber merchant. Aylmer, 
March 11. 
George Barvean, merchant, Quebec, March 13. 
Josephine Valade, doing business as J. H6nault k 
Co., Montreal, March 3. 

William A. Douglas, township of Chatham, district 
of Terrebonne, March 7. 
Stanislas Gendron, Sherbrooke, March 6. 
Francis Qiroux, trader, Montreal, Jan. 90. 
Elz^ar Gosselin, Sherbrooke, Feb. 18. 
Ambroise MoussettCj hatter and farrier, Montreal, 
March 6. 

Ed. St* Amour k Co., boot and shoe dealers, Mon- 
treal, March 12. 

Curaton appointed. 

Re Ephrem Boldnc, Joliette. — Kent & Turootte, 
Montreal} joint curator, March 10. 

Rt John C. Campbell, Montreal.— Kent k TurcottC} 
Montreal, joint curator, March 7. 

Re Hilaire Chevalier, farmer, parish of St. Bliza- 
beth.— F. X. 0. Lacasae, St. Elisabeth, curator. Mar. 10. 

Re Frs. Cdt6, Qaebec.— Wm. Doyle, Quebec, corator, 
March 12. 

Re Esther Dannilivitoh.— W. A. Caldwell, Montreal, 
curator, March 15. 

Re Joeephine Valade (Jos. U^nault k. Cie.).— C. Des- 
martean, Montreal, curator, March 10. 

Re Joseph Q^linas.— P. H^rouz, St- S4vdre, curator) 
March 13. 

Re J. H. M^thot— W. C. Hutcheson, Montreal, cura- 
tor» March 13. 

Re Ambroise Mousse ttc.* -John Fulton, Montreal, 
curator, March 13. 

Re Cyrille Quintal, butcher* Montreal.— N. P. Martin , 
Montreal, curator, March 8. 

Re Nap. Th^roux.— C. Desmarteau, Montreal, cura- 
tor, March 4 

Dividenda, 

Re F. Arpin k Co.— First and final dividend, payable 
April 2, C. Desmarteau, Monirsal, curator. 

Re Ferdinand fi^n, L6vis. — Dividend, payable 
April 1, Chs. J. Labrie, Lauzon, curator. 

Re N. Bourgeois k Co.— First dividend, payable 
April 4, C. Desmarteau. Montreal, curator. 

^Joseph Donati, jeweller.— Second and final divi- 
dend, payable April 2, N. Matte, Quebec, curator. 

y?eJohn Ueory Hodges. — First dividend, payable 
April 1, W. A. Caldwell, Montreal, curator. 

Re J. B. Labelle, grocer, Montreal.— First and final 
dividend, payable April 3, C. Desmarteau, Montreal, 
curator. 



Re Robert Neill, Sheffington.— FLrst dividend, pay- 
able April 1, A. W. Stevenson, Montreal, curator* 

Re J, A. Botland k Co.— First and final dividend, 
payable April 3, C. Desmarteau, Montreal, curator. 

Re Hormisdas St. Germain.— First and final dividend* 
payable April 2, G. Desmarteau, Montreal, curator. 
Separation a§ to Propertih 

Marie Eugenie Boucher vs. Joseph Oscar Htfta, 
trader, Berthier, March 10. 

Emma Cdt6 vs. Zo«l Turcottci trader, St. Thomas de 
Pierreville, March 1. 

Marie C. Dallaire vs. Nasaire Prorobt. undertaker, 
Sorel, March 10. 

Whillelmdne Lucas vs. Francois Xavier Andett 
carriage-maker, Sherbrooke, March 7. 

Marie Louise Niverville vs. Qyrille Collin, Montreal, 
Feb. 24. 

Salome Provencher vs. Isaac Dubord, trader, Vie- 
toriaville, March 10. 

Cadaatre. 

Notice is given of deposit of plans of sub-divisions 
1772a and 1^726, and 1476a and 1475&, Jacques Cartier 
ward. City of Quebee. 



GENERAL NOTES. 

Sparkling Wixu.— It is common knowledge that 
ailrated waters, such as soda-water and lemonade, are 
manufactured by injection of carbonic acid gas; but, 
until Mr. Hermann Graeger was summoned to the 
Mansion House, we had no idea that any sparkling 
wine was made in the same way. Certainly the 2b. 6d. 
a dosen import duty, levied by the chancellor of the ex- 
chequer on champagne and other sparkling wines, has 
always appeared to us at least an onerous and vexatious 
impost ; but the genius of the tradesman is great, and 
for contriving to evade this duty without committing 
any breach of law we are inclined to applaud Mr. 
Graeger. His method of so doing is extremely in- 
genious. He gets still wine imported from Epemay, 
the Moselle district, the Rhine district, and Burgundy, 
and metamorphoses it at his place at Clapton into 
sparkling wine by the above simple process. In doing 
so he has shown himself very clever, and has committed 
no breach of the law. Unfortunately^ for humamtm 
eat errare^ one part of his method has erred. He 
affixed to the bottles, in which he sold this sparkling 
champagne, hock and Burgundy, labels, which the 
court held indicated that the wine was imported 
sparkling, so that an ofiense was committed against 
the Merchandise Marks Act, for which Mr. Alderman 
Davies fined Mr. Graeger £20. Mr. Goldberg, solicitor. 
who appeared for Mr. Graegor, promised that ereiy 
objectionable label should be destroyed, and that Sn 
future the labels should bear such indications as 
would show that the wine was made sparkling in this 
country. We do not doubt that Mr. Goldberg's promise 
will be duly observed, but we may be permitted to 
doubt the allegation made by him that ** the wine was 
not only OS good as the other, but better," Possibly it 
is to his tasto. Erperto erediie. However that may be, 
it is the duty of our magistrates to see that the Mer- 
chandise Marks Act is most stringently enforced, and 
we are pleased that Mr. Alderman Davies is also of 
that opinion. — London Liw JoumcUm 
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life insorance companies do not oontribate 
much to the incomes of the p]x>fes8ion. It is 
a remarkable fact that the statements of 
eleTen Canadian life insarance companies 
for 1889, show only two claims resisted; one 
of $1,000 and one of $2,00a These compa- 
nies have $126,000|000 of policies in force, 
&iid the claims paid during the year amount- 
ed to $1,137,961. The statement for 1888 was 
smilar. It is evident, therefore, that there 
is DO business of the same magnitude which 
is 80 free fiom litigious difficulties as life in- 
Borance. 



Four of the Judges of the tiuperior Courts 
in London have been absent from their courts 
lately owing to indisposition, and the cause 
is stated to be the foul atmosphere of the 
Court rooms. In constructing the new law 
ooartfl the subject of ventilation, though ob- 
vioosly one of the most important to be kept 
in mind, has apparently been disregarded, 
and the result is that the Judges, who have 
no way of escaping the pestilential atmos- 
phere, are continually becoming ill from its 
efitects. Lord Justice Cotton intimated some 
time ago that some one would have to be 
committed if the air of his Court was not 
improved. 



In Ford's handbook on oaths, of which a 
new edition has been issued, the author 
■ays ;— " A curious incident occurred in the 
City of London Court during the hearing of 
a case in which a Parsee gentleman was call- 
ed as a witness. He objected to be sworn 
either on the Old or New Testament, and, 
iK>t being a Mohammedan, he could not be 
Bwom on the Koran. He mentioned, how- 
ever, that he had a sacred relic about his 
penoD as a charm, and he thought by mak- 
ii^ a declaration, and holding the relic in 
hia hand, and not concealing it, the act would 
be binding upon his conscience. Mr. Com- 
nunioner Kerr said he would be justified in 



taking the witness's declaration as proposed. 
He always understood, however, that a Par- 
see was usually sworn holding the tail of a 
cow, which was a sacred animal in India.** 



COURT OF QUEElfS BENCH— MONT- 
REAL. * 

Partnership — Dissolution — Factory buUt by 
firm on land of one partner— -Sale 6y 
KcitaHon—ArL 1562, C. C 

BeU.*— Where two persons carried on the 
business of manufacturing cheese in partner- 
ship, and for the purposes of the business a 
factory was erected on the land of one of the 
partners, for which land a rent was paid by 
the firm, that on the dissolution of the part- 
nership, and after the settlement of its af- 
fairs except as to the factory, the factory so 
erected belonged in common to the partners; 
and the partner on whose land the factory 
was erected was entitled under art. 1562, 
C. C, (if the buildings, in the opinion of ex- 
perts, were not susceptible of convenient 
partition), to have them sold by licitation, to 
the highest bidder, with obligation on the 
purchaser to remove the same, and the price 
divided between partners.— &inflf«ter <fc Hood, 
Tessier, Cross, Church, Boss^, Doherty, JJ., 
May 20, 1889. 

Insolvency— DistribuHon of estate^PrivUege— 
D^osit uith Bank after suspension. 

Held :—l. That a creditor is not entitled 
to rank for the full amount of his claim upon 
the separate estates of insolvent debtors 
jointly and severally liable for the amount 
of the debt ; but is obliged to deduct from his 
claim the amount previously received from 
the estates of other parties jointly and sever- 
ally liable therefor. 

2. A person who makes a deposit with a 
bank after its suspension, the deposit con- 
sisting of cheques of third parties drawn on 
and accepted by the bank in question, is not 
entitled to be paid by privilege the amount 
of such deposit— Ontario Bank & Chaplin^ 
Dorion, Ch. J., Tessier, Cross, Bo8s6, Doher. 
ty, JJ., Jan. 25, 1889. 



* To appear in Montreal Law ReportSi 5 Q. B« 
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8UPEEI0R OOUBT, OT. FRANCI& 
Shbbbbqokb, December 20, 1889. 

Coram Bbookb, J. 
FLilNNlGAN V. FsB et aL 

Immovables by deitination -— Seizure in hands 
of purchaser in goodfaiih^Eights of mort- 
gagee, 

Hbld.* — Thai a mortgagee of an immovaUe on 
which was placed certain machinery which 
had become immeuble par destination^ can- 
not attach said machmery by same en re- 
vendication in ihe nature of a saisie'Conser-' 
vatoire, in the hands of the defendant who 
has purchased the same in good faith. 

Feb Cubiam :— This was a saisie-revendioa' 
ticnm thejiatureof a saisie-oonservataire to 
attach certain machinery^ boiler, engine, 
bark grinder, <Scc, sold by defendant Fee to 
defendants Begin and Lemieux, alleging 
that plaintiff had a mortgage upon a certain 
tannery at South Durham for $600 and 
interest. That on the 28th of May, 1889, 
plaintiff sold to defendant Fee his rights and 
pretentions to one^half of said tannery, and 
one undivided half of the land around the 
same for $800 paid at date of sale, and also 
$100 and interest due in one year from date 
of sale, and dt>fendant mortgaged to plaintiff 
said tract of land so sold. 

That there was on said tract of land, the 
property mentioned, which had become im- 
movable par destination^ immeMepar destina- 
tion, altogether alleged to be of the value of 
$689. That plaintiff has a special lien upon 
said machinery; that within fifteen days 
said machinery has been removed illegally, 
and that the defendants Lemieux and Begin 
illegally hold the same. That defendant 
Fee was insolvent to the knowledge of de- 
fendants Lemieux and Begin, and they com- 
bined and colluded with Fee to defraud 
plaintiff 

To this defendants Begin and Lemieux 
plead, first, a special denial; second, that 
they bought the articles seized about the 
16th of May, that this purchase was made in 
good faith of defendant Fee, who delivered 
the articles, and they paid for them at 
Sherbrooke; that Fee has since left the 



country, and defendants have been informed 
that he is insolvent ^ 

The questions arising are two: 1. Had 
plaintiff a mortgage on this machinery, and 
if so, for how much ? 2. Has plaintiff the 
right to pursue the defendants as they have 
under the circumstances en rewndioation t 

As to the firftt question, plaintiff sold to 
defendant his right in one half the tannery 
and land, and one-half his interest in the 
partnership which had existed between them 
for $800, $100 paid, and for security for the 
balance it was declared " that the hereby 
'* sold tract of land was hypothecated under 
'* this sale ;'' giving it the broadest interpror 
tation, though it is badly expressed, one- 
half of the property was mortgaged to 
plaintiff 

The articles seized in the tannery were 
immovables by destination, our code says, 
so long as they remain there. C. C. 379. 
Now the evidence shows that defendants by 
their manager, bought this machinery of 
defendant Fee, and paid him $350 on the 
16th May, 1889, and it was removed about 
the 13th of May. There is no doubt that at 
least one-half of the machinery was hypothe- 
cated to plaintiff Can he follow it ? 

He cites WyaU v. Senecal et a/., 4 Q. L. R., 
page 76, where it was alleged that the de- 
fendants in that case had been for a long 
time in possession of the Levis & Kennebec 
Railway hy pothecated to him, plaintiff, as 
holder of bonds, which gave hypothec and 
also a privileged claim upon the movable 
property of .the Company, and that defend- 
ants were removing a part of the movables 
from the railway. Here there is no allega- 
tion that defendants were ever in possession 
of the realty, but that defendants pleading 
colluded with Fee, to defraud plaintiff If 
this is true, there cannot in my mind be any 
doubt as to validity of claim for one-half at 
least 

Mr. Justice Bourgeois in PhUion v. JSuson, 
d: Graham, 0pp., 23 L.GJ. p. 32, decided that 
the hypothecary creditor could oppose sale of 
property when seized as movable, under 
similar circumstances. See also Budden v. 
Knight, 3 Q, L. B. p. 273; Henderson v. 
Tremblay, 21 L. C. J. p. 24, Q.B. 
' But the question which comes up here is, 
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did dafendantB Begin and Lemieuz pozcbase 
ingood faith? They bought for $350. No 
greatervalue is established. They (through 
their agent) went to South Durham, and 
with the assistance of the other defendant, 
Fee, took the property out of the tannery, 
snd it was loaded on to cars and brought to 
Sbeibrooke for a tannery then being put 
into operation by them. They paid the 
$350, and it is not shown to have been worth 
more. The defendant Fee proposed to sell, 
and tbey bought of him. It is not shown 
that they received any benefit or that they 
acted secretly or connived with Fee, nor is 
it satisfactorily proved that plaintififs mort- 
gage is not collectable out of the tannery as 
it now stands. 

That, however, is not the question. The 
law is to decide. See Marcad^ & Pont, Vol. 
10, pp 451, 462 and 453. Aubry & Ran, 
Vol 3, pp 427, and 428. Grenier, Traits des 
Hypotb^nes, page 205. See also Longetdl 
V. Ormer de Orevier et dL, 14 R, h. p. 110, and 
Art. 993 of the Civil Code. All these unite 
in saying that if a purchaser purchases in 
good faith,and is in possession bona fide, there 
isnoTevendicatioD. The whole question turns 
npoDthis point of defendants' good faith. 
There is nothing in this cieise to justify a 
jadgment for plaintiff, or that the parties 
acted in bad faith. 

The jadgment is as follows : — 

** The Court having heard the parties, plain- 
tiff and defendants Begin and Lemieuz, 
npon the merits of this cause, examined the 
proceedings, pleadings, and evidence and 
deliberated ; 

'^nsidering that plaintiff hath as against 
said defendants pleading, failed to establish 
the material allegations of his declaration, 
and particularly that defendants pleading 
oyer colluded with or conspired with defend- 
ant Fee to defraud plaintiff; 

" Considering that so far as relates to the 
articles seized in this cause, to wit—' one 
' engine and boiler and smoke stack, part of 
' one felling mill, one pin block, two tables, 
' one leach, one pump, two pieces of shafting, 
' five poliies and one bark mill, and gearing,' 
and which had. been taken from the tannery 
in Durham in the district of Arthabaska, 



where they had been placed in the tannery 
occupied by defendant Fee, and became im- 
movable by destinationi that the same were 
sold and delivered by defendant Fee to de- 
fendants Begin and Lemieux, who required 
them for a tannery then being put into 
operation in Sherbrooke, in the district of 
Saint Francis, and paid for by defendants 
Begin and Lemieux in good faith and at a 
reasonable price for such articles, that de- 
fendants took possession of them having 
bought them for their own use, requiring 
them for their own tannery in Sherbrooke, 
that they thereby became Hers acquireun in 
good feith, and that even if plaintiff had a 
mortgage upon the undivided half of the"* 
tannery from which they were removed, of 
which it is shown that defendants Begin and 
Lemieux had no knowledge, plaintiff has no 
right to pursue and seize them in their 
hands, they having been removed from said 
tannery and delivered to and paid for by 
defendants ; this Court doth in consequence 
dismiss plaintiff's action with costs ditftraUs, 

etc:' . , 

Action dismissed. 

Biktnger & Oenest for plaintiff. 

Panneton <fc Mtdvena for defendants. 

(j. p. WELLS.) 



APPEAL REGISTER— MONTREAL. 

Saturday, March 16. 

There being no quorum, motions were re- 
ceived and entered, to be heard on Monday. 

Monday, March 17. 

Wineberg <k flamp«on.— Application of re- 
spondent to have the cause declared privi- 
leged rejected. 

PaUiser <fc i/indaay.— Petition in interven- 
tion rejected. 

Bryaon & Menard dit JBoncn/ont.— Motion 
for leave to appeal from interlocutory judg- 
ment rejected. 

Berger <fe iforin.— Motion for suspension of 
pioceedings rejected. 

Bernard & Bedard <fe Jeannotte.— Motion for 
leave to appeal from interlocutory judgment 
rejected. 

BaetUn <k Charland ; BcaHen <fc Chagnon.^ • 
Settled out of Court 
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LaUtmand ^ Stevenwn. — Motion to dismua 
appeal granted. 

Ovy <k SehilUr, — ^Moiion for leave to appeal 
from interlocutory jadgment CA.V. 

The Queen v. Dootian. -^ Beserved case 
heard. C.A.V. 

Tuefday, March 18. 

The Queen y. Zamonia^ne. — Petition for 
habeas corpus. C.A.V. 

Deswyaiux Laframbaise & Tarte Lartw^e.— 
Heard. C.A.V. 

Bergeron & LebUmc ; Bergeron <fc Ihrfreme. 
—Heard. C.A.V. 

Lamoureux & Dvpras.-^Kewd. CA.V. 

Larivie i&SociiU de Conetrvcti&n Oanadienne 
i^Von^aMe.— Part heard. 

Wednesday, March 19. 

jRtn/rrI <JEr ifay ^ a2.— Motion for leave to 
appeal rejected. 

Berger & Morin.~~AeU granted of filing of 
copy of judgment appointing a curator. 

Larivie <k SocUU de Oongtruction Qinadienne 
iiVan^iM.~Hearing concluded. C.A.V. 

Corporation Sie.Oenevihfe & Botfeau— Heard. 
C.A.V. 

Ibeter dc .Fhwcr.— Part heard. 

Thurdday, March 20. 

PraU & C^r6onneau.— Confirmed. (Two 
appeals.) 

Jetti d: Dorion.— Confirmed. 

Canadian Paafic By. Co. & Johnwn.'-Be- 
versed. 

Cie, de Navigation R.dcO.& Dealo^es.— Re- 
versed. 

Cie, chemin de Jonetion de Beauhamois dc 
LecJtic.— Confirmed. 

de. chemin de JoncHon de Beauhamoie A 
Dotitr^.-— Confirmed. 

BoUn dit LapoirUe <k Brt^«.— Confirmed. 

Cfep^r Canada FumiUare Co, A Shaw.^ 
Confirmed. 

Ovy de SchiUer,--'MLO^on for leave to appeal 
from interlocutory judgment dismissed with- 
out costs. 

Ex parte Bemi Lamontagne, — Petition for 
habeas corpus rejected. 

Berger ds Jfortn.— Case suspended until 
tfutanoe be taken up. 



^isAer A JPWuer.— Hearing concluded. C. 
A.V. 

Corpcfraiion de CharMy & Lamoureux et al. 
—Heard. C.A.V. 

Friday, March 21. 

iXzotMi (i& BtMon.— Motion for eongid'appd 
granted. 

The Queen v. /SZadb.— Reserved case, district 
of Bedford. CA.V. 

Connolly dt Badard.— Heard. CA.V. 

Macmanamy ds City of 8herbrooke,—Keaxd. 
CA.V. 

MerrUl de iZydrr.— Curator ordered to inter- 
vene to take up instance. 

Boy, fits dc Girard.^Fart heard. 

Saturday, March 22, 

SchwersensH de Ftn^bfr^.— Confirmed. 

Besther de Frhres des Eeoles Chretiennes.'- 
Confirmed. 

Joyal de I>MEafirier&— Confirmed. 

OUmourde iSltAi«r.— Confirmed. 

Exchange Bank de (Ttffnon. —Confirmed, 
without costs in either Court 

Cie, de Navigation B. de 0, dt Treganne.— 
Motion of respondent for leave to proceed in 
forma pauperis granted. 

Ex parte P, J, GW— Writ of haJbeas corpus 
and writ of oertiofari ordered to Issue. 

Boy, fits de G^trard.— Hearing conduded. 
CA.V. 

Monday, March 24. 

Beid de Maqfarlane, — Motion to dismiss 
appeal CA^V. 

Berger de ifmn.— Motion that Seath, cura- 
tor to insolvent estate of zespondent, be 
ordered to appear. CA. V. 

Canadian Ftuifie B. Co, de Charbonneau,— 
Heard. CA.V. 

Hannan de lioM.— Part heard. 

Wednesday, March 26. 

Oerhardt de JDam.— Reversed. 

Trustees Montreal T^impike Boads A RieUe. ' 
—Judgment reformed; each party paying 
his own costs in appeal. 

The Queen v. Doonan, — Conviction quashed. 

The Queen v. /Stoib. — Conviction main- 
tained. 
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Inmgdi Ckapleau.—l^otlion for precedence 
gnntod. 

Hcaman A Boss, — Hearing ooncladed. C. 
A.V. 

Ex parte R J. ffiff.— Heard on petition for 
hoktuwrpm, CA.y. It was ordered that 
the prisoner be transferred to the custody of 
the BherifT of Montreal daring the diUbirS, 

Sagof & Seath.—CaBe declared privileged. 

Gngm A l>o2afk— Part heard. 

Tkunday, March 27. 

Berger & Morin, — Ordered that curator 
to lespondent (insolvent) appear and declare 
whether be intends to support the judgment 
appealed from. 

Sad & Macfairlane. — Motion of respondent 
fordismiMal of appeal rejected. 

Ex parte P. /. Gitf.— Petition for habeas 
(Xfput rejected. Prisoner remanded to the 
jail for the district of Richelieu. 

8l Louii & Dufreme, — Appeal declared 
abandoned. 

Brater d: Brtin^t.— Reversed. 

iVa« <fc Charbonneau, — (Two appeals) 
Motion for leave to appeal to P. C. rejected. 

Ofogamk Dolaru—'HQ&nug concluded. C. 
A.V. 

Irving A Cftop/eau.— Heard. C. A. V. 
PemlHerLachapdU d: Brvnet el vir.— Heard. 

CA.V. 

The CSoort adjourned to Friday, May 16. 



APPOINTMENT OF QUEEN'S COUN- 
SEL. 

[Oontinaed from i>ace 86.] 

I need not multiply the authorities on such 
elementary principles of English constitu- 
tional law. The power of erecting tribunals 
uui appointing judges and officers has been 
^•tegated fully, without restriction, to our 
central Government on certain matters, and 
to our Local Legislatures on others. Let me 
now refer to the "Colonial Laws Act of 
1865," which is an Act to remove doubts as 
to the validity of Ck)lonial laws : 

Seetioa 6: Every Colonial Lesialatore shall have, 
^ be deemed at all times to have had, fuU power 
viOuB itsjorlsdietion to establish ooarts of jarisdictioo , 
tDd to abolish and reeoDStitate the same, and to alter 
tae eoBstitation thereof, and to make provision for the 



administration of justioe therein ; and every repre- 
sentative Legislature shall, in respect to the colony 
nnder its jurisdiction, have, and be deemed at all 
times to have had, fall power to make laws respecting 
the constitution, powers and procedure of such Legis- 
ture : provided that such laws shall have been passed 
in such manner and form as may from time to time be 
required by any Act of Parliament, Letters Patent, 
Order in Council, or colonial law for the £ime being in 
force in the said colony." 

I will apply, further on, the British North 
A.merica Act to that statute so clear and con- 
clusive. The Supreme Court of Canada seems 
to have overlooked, not only the precedents 
and authorities I quoted, but even that 
statute specially made and provided for the 
colonies ; and surely nobody will deny that 
every Province of the Dominion is a colony. 
The Supreme Court has, by that decision in 
Lenoir vs. Ritchie, reversed numerous pre- 
cedents and decisions of our Canadian courts, 
which I will not quote, the Supreme Court 
being a higher tribunal, sitting in appeal of 
the Provincial Courts. Since the decision 
aforesaid, of the Supreme Court, Her Ma- 
jesty's Privy Council has again decided, as 
to the plenitude of powers conferred upon the 
provinces within the limits of their attribu- 
tions. In the case of Hodge vs. the Queen 
(Law Reports, 9 Appeal Cases, page 132, in 
1883), the Honorable Lords of the Privy 
Council said :— 

" It appears to their liOrdshipS) however, that the 
objection raised by the appellants, is founded on an 
entire misconception of the true character and position 
of the Provincial Legislatures. They are in no sense 
delegates of or acting under any mandate from the 
Imperial Parliament. When the British North Am- 
erica Act enacted that there should be a legislature for 
Ontario, and that its Legislative Assembly should have 
exclusive authority to make laws for the Province and 
for Provincial purposes in relation to the matters 
enumerated in section 92, it conferred powers not in 
any sense to be exercised by delegation from or as 
agents of the Imperial Parliament, but authority as 
plenary and as ample within the limits prescribed by 
section 92 as the Imperial Parliament, in the plenitude 
of its power, possessed and could bestow. Within 
these limits of subjects and area the Local Legisla- 
ture is supreme, and haa the same authority as the 
Imperial Parliament, or the Parliament of the 
Dominioui would have had under like eiroamstances* 
to confide to a municipal institution, or body of its own 
creation, authority to make by-laws or resolutions as to 
subjects specified in the enactment, and with the 
object of carrying the enactment Into operation and 
effect." 
It seems to me that this last decision of the 
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Privy Council virtually reveraes the judg- 
ment of the Sapreme Court in X^notr v. 
RUehict which, heeidee, never amounted to 
res judioaUu In spite of that last judgment, 
our Canadian courts have unanimously con- 
tinued to consider as valid our laws assented 
to by theAueen. But I will only refer to the 
Privy Council, and quote, by analogy, the 
following decisions. In 1883, in the cele- 
brated case of Ontario Government and 
Mercer, it was held :— 

*' That landa in Canada escheated to the Oiown for 
defect of heira, belong to the ProTince in which they 
are sitoated* and not to the Dominion."— <Law Reports, 
8 Appeal Caws. 1888, pace 787.) 

I presume it is useless to remark how much 
that decision has a direct bearing on the 
question I discuss, and how it fully recog- 
nizes the fictive presence of the Queen in the 
local powers. In the case of the Exchange 
Bank of Canada tw. The Queen, it was held, 
in 1886: 

" That the Grown is bound by the two codes of Lower 
Canada.'Mll Appeal Cases, 1888, pa«e 197.) 
In the case of ^e Bank of Toronto vs. Lambe, 
and three other similar cases, it was held, in 
1887: 

" That the Pablic Act, 45 Victoria, chapter 22, which 
imposes certain district taxes on certain oommeroial 
corporations canryinf on boiiness in the province, is 
inira vire» of theProrincUl Legislatares."— (12 Appeal 
Cases, 1888, pace 575.) 

This Act had also been assented to in the 
name of the Queen. In the case of the 
Attorney-General of British Columbia vs. The 
Attorney-General of Canada, it was held, in 
April, 1889: 

**That a conveyance by the Province of British 
Columbia to the Dominion, of * public lands.' . . . 
does imply any transfer of its interest in revenaes 
arising from the prerogative righU of the Crown."— 04 
Appeal Cases, 1883, page 205.) 

I do not pretend to exhaust the list of cases 
involving the same principle and affirming 
the same. I merely chose some of them, so 
as to satisfy this House as to the constant 
and clear opinion of Her Majesty's Privy 
Council. Having thus established that the 
Queen forms part of the Local Legislatures ; 
that the appointment of Queen's Counsel is 
part of the royal prerogative equally with the 
appointment of all judicial officers ; that the 
British Parliament has delegated to the 



Colony of Canada all the powers and pre- 
rogatives necessary to the organising and 
working of the courts of justice ; that all 
these powers and pierogatives have to be 
exercised in the name of the Queeut by any 
colony entrusted with them, there remains 
to be seen to what extent those powers and 
prerogatives were delegated to the divers 
Provinces of the Confederation, ip so far as 
the courts, their officers, management and 
oiganization are concerned. That part of 
the question does not seem to be of a great 
difficulty. I freely admit that the Federal 
Government have the right of appointing 
Queen's Counsel for their own courts, for the 
tribunals they have a right to create in virtue 
of section 101 of the British North America 
Act, such as the Supreme Court and the 
Exchequer Court But sub-section 4 of sec- 
tion 92 of the same Act gives exclusively to 
the Provinces the right over the establish- 
ment and tenure of Provincial offices and the 
appointment and payment of Provincial 
officers; sub-section 13 gives them an exclu- 
sive right over property and civil rights in 
the Province; sub-section 14 gives them the 
exclusive right over " the administration of 
justice, including the constitution, mainten- 
ance and organization of Provincial courts, * 
both of civil and criminal jurisdiction," and 
sub-section 16 gives them the exclusive right 
over all matters of a merely local or private 
nature in he Province. The appointment of a 
Queen's Counsel amountsi in our days, to the 
giving of a rank of precedence and pre- 
audience. It concerns the internal economy 
and management of the courts. Surely this 
is a local matter and civil right It is essen- 
tially provincial. A Quebec lawyer could 
not plead before an Ontario court He would 
have to be admitted to the Ontario bar before 
pleading there, and vice verm. Section 94 
provides that the laws of Ontario, Nova 
Scotia and New Bmaiswick may be assimi- 
lated. No such disposition exists for the 
Province of Quebec. Our courts, bar, laws, 
have been, and will remain, separated, dis- 
tinct, local and private, to the Province. The 
power of constituting, maintaining and oigan- 
izing a court implies, and carries with it, all 
the necessary powers to regulate the internal 
economy of the same, the rules of practice, the 
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admisBion to the bar, the appointment of the 
officers of the ooort, the keeping of records, 
ind everything concerning the same, save the 
appointment of the jadges of the superior, 
difffcrict and connty courts, reserved to the 
Privy Goancil by section 96. The first law 
officer of the Crown is the Attorney-General. 
He is appointed by the Lieutenant-Governor, 
and nobody ever contested the validity of the 
appointment. Indictments are signed in his 
Dame) and have been upheld by all the 
courts. He is the first of the Queen's Conn 
sel, according to Blackstone. The Solicitor- 
General comes after him. Both appointments 
by the Lientenant-Grovemor are provided for 
by section 63 of the Confederation Act Would 
it not he most extraordinary that the 
Lieutenant-Governor should have the right 
d appointing the first Queen's Counsel, the 
bead of the hierarchy, and should not have 
the power to appoint those who only rank 
after? Where is the clause of the British 
Nor& America Act that takes away that 
prerogative from the Crown? When the 
British Crown delegated all her powers to 
the Provinces, in so far as the courts are oon- 
oemed, she delegated the whole of her powers 
sod prerogatives to carry that disposition of 
the statute into efiect It would have re- 
quired a special provision to except any of 
those powers and prerogatives. Not only are 
the provincial statutes assented to invariably 
in the natne of the Queen, but all the ofiSoers 
of the departments, all ofi^oes of trust, as 
officers of the courts, sherifb, registrars, 
coroners, gaolers, justices of the peace, police 
nugistrates, constables, legislative council- 
lore) eta, are Appointed in the name of the 
Queen. All the writs in the courts, vi*.: of 
aommonsi habecu corpuSf quo vxinanto, scire 
f(KM», prohibition, fieri facias^ venditioni «a> 
pofuu, writs of possession, all the letters 
patent for lands, mines, timber, for incorpor^ 
ating companies, all the proclamations, 
licenses— in a word, all the important acts of 
the Executive are made and issued in the 
o&nie of the Crown, as required in the exer^ 
ciaeof any royal prerogative. If the Queen 
did not form part of the Local Governments 
and legislatures, all those appointments and 
<)ocmnents would be void, and the Local 
Governments would have no power at all, | 



and the Confederation would be a sham. It 
never came into the mind of any one to deny 
the validity of all those Acts of the Local 
Governments. But why should there be an 
exception in regard to the Queen's Counsel ? 
What part of the Confederation Act would 
justify that pretension or exclusion? If our 
laws were not assented to in the name of the 
Queen, they would have to be assented to 
either in the name of the Governor or Lieuten- 
ant-Governor. No part of the British North 
America Act gives them any such power. 
*The Governor-General received the power of 
disallowance as to the bills, but never was 
he substituted for the Queen as the fountain 
of powers and honors. No disposition makes 
him a constituent part of a Provincial Legis- 
lature. He carries on the Government of the 
Dominion in the name of the Queen, and 
wherever he is mentioned, it means the repre- 
sentative of the Queen, acting in her name, 
using her great seal, the emblem of sover- 
eignty. But the Local Governments have 
also their great sealS} the afiSxing of 
which means the consent, approbation, 
action of the sovereign. It amounts to 
an official signing of a document 
by the Queen. A special clause of the 
British North America Act (sec 136) even 
provides for the design of those great seals 
for each Province. If the Queen did not 
form part of the Local Legislatures, the 
Provinces would no more be under the 
monarchical system ; they would be mere 
republics, with a president elected by the 
Privy Council of Ottawa. The confederate 
power alone would constitute a monarchy. 
Will any sensible man sustain such an 
anomaly ? I have spoken of the Attorney 
and Solicitor General. Let me refer you to 
sections 134 and 135 of the Confederation 
Act. They give to those officers all the 
powers they had before the Confederation. 
Section 134 adds that the Lieutenant Govern 
nors " may also appoint other and additional 
officers to hold office during pleasure, and 
may from time to time prescribe the duties 
of these officers, and of the several depart- 
ments over which they shall preside or to 
which they shall belong, and of the officers 
and clerks thereof" Surely the administra- 
tion of justice entrusted to the Provinces is 
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included in those powers ; and the appoint- 
ment of Queen's Counsel forms an essential, 
though small part of the same, affecting the 
internal economy of the courts of justice. 
The Attorney General is supposed to conduct 
every criminal triaL Was he in court, he 
would he de facto the first Queen's Counsel. 
He appoints substitutes who sign and speak 
for him. Section 134 undoubtedly gives 
him the right of delegating to them part of 
his powers and privileges; more than all 
that, our Federal statutes are full of dispo- 
sitions, formally recognising that the Queen 
forms part of the' Local Legislatures. The 
jurors appointed by the local officers are 
called the jurors of Our Sovereign Lady the 
Queen. The indictments are drawn charg- 
ing a defendant to have acted against the 
peace of Our Sovereign Lady the Queen, her 
Crown and dignity. The jurors are to be 
challenged or ordered to stand aside in the 
name of the Crown. Chapter 174 of the 
Revised Statutes of Canada, section 179, 
says : 

'* Prorided always, that the right of reply shall be 
always allowed to the Attorney or Solicitor General, 
as to any Queen's Counsel, aotinf on behalf of the 
Crown." 

Can there be a more explicit recognition of 
the principle I sustain ? Now, how extra- 
ordinary it would be that the Attorney 
General would have the obligation, by statute 
as well as by the common law, to attend to 
the administration of the criminal law, would 
have, in virtue of the same authorities, the 
authority of delegating his powers, but that 
he could not choose whom he would please, 
and that he would have to wait upon the 
good-will of an alien Government to appoint 
his representatives Queen's Counsel, so as 
to give them the right of reply in the public 
interest ? 

[To be continued.] 



INSOLVENT NOTICES. ETC. 

Quebec Official, Oaz^te, March 22. 

Judicial Abandonment§. 

Evariste Drouin, grocer, Quebec, March 20. 

Laurent Justinien Pelletier, doing business as Jos. 
PeJletier & Cie., dry goods merchant, Montreal, March 
18. 

Anthime Robert and Julien AUard, doing business 



as " Anthime Robert," traders and farmers, Upton, 
March 15. 

Edouard St. Cyr, trader, parish of Ste. Clotilde do 
Horton, Maroh 14. 

Curaton atfpovUed, 

Me Charles Q. Daries.— J. Y. Welch, Qaebee, enra- 
tort Maroh 18. 

Be W. A. DoQghM, trader, Chalboro.— W. J. Simp* 
son, Lachttte, curator, llaroh 17. 

i2«J. B. Durocher, Montreal.^ C Desmarteaa, 
Montreal, oarator, Maroh 8- 

Be Edward P. Earle (absentee), (Barle Bros.).— T. 
Gauthier, Montreal, curator, March 15. 

Be Jos. Gagnd, trader, St. Qeorge* Beaaoe.— H. A. 
Bedard, Quebec, curator, March 18. 

Be Ad61ard Lafontaine.— M . Grepeaa, St F^lix de 
Valois, curator, Maroh 17. 

Be C. 0. Lamontagne, Montreal.— A. L. Kent and 
G. de Serres, Montreal, joint oarator, Feb. 20. 

Be Mass^ Sk Mathieu, Montreal.— Kent & Tuzootte, 
Montreal, joint curator, Maroh IS. 

Be £. A. Panet k Co.— D. Aroand, Quebec, ounitor, 
Ma-rch 15. 

Be Joseph Pelletier, Montreal.— Kent & Turootte, 
Montreal, joint curator, March 20* 

Be B. SL Amour et al.— C. Deamartean, Montreal, 
oarator, Maroh 19. 

Dividende. 

Be Joseph Dagenais, Montreal.— Dividend, iiayable 
April 10, Kent & Turootte, Montreal, joint curator. 

Be John Faman, Montreal.— First and final diyidend, 
payable April 7, M. B. Smith, Montreal, curator. 

Be C.G. Glass, Montreal.— First dividend, payable 
April 8, W> A. Caldwell, Montreal, oarator. 

Be Labont^, f rdre. St. Thdr^se. — First and final 
diridend, payable Maroh 28, Bilodeau Sl Benau^; 
Montreal, curator. 

Be Joseph Leclero, Montreal.— First and final divi- 
dend, payable April 9, W. A. CaldweU, Montreal, 
curator. 

Be A. Paradis & Co., Quebec-— First and final divi- 
dendi payable April 3, D. Arcand, Quebec, curator. 

Be Almando Parker et al.— First and final dividend, 
payable April 9, Millier & Griffith, Sherbrooke, joint 
curator. 

Be Theodore Pouliot, currier, Quebec— First and 
final dividend, payable April 9, N. Fortier, Qaebeo, 
curator. 

Be Sinai Pre vest, Montreal .—First and final divi- 
dend, payable April 10, Kent & Turootte, Montreal, 
joint curator. 

Be Abraham Simard, Thetford Mines.— First and 
final dividend, payable April 0, Aug. Quesnel, Artha- 
baskaville, curator. 

Be St. Lawrence Warehouse Dock A Wharfage Co. 
—First and final dividend, payable April 9, J. Adam, 
South Quebec, curator. 

Be Z. Turootte. Pierreville. — Dividend, payable 
April 10, Kent & Turootte, Montreal, joint curator. 

Separation a§ to property. 

Emelie Bemier vs. Louis L6on Ferland, cabinet 
maker, Montreal, Maroh 14, 

Olivine Charbonneau vs.Vilbon Huot, farmer* town- 
ship of Granby, Maroh 19. 

Sophranie Dudevoir vs. Joseph Desmarais, Montreal, 
Maroh 10. 

Anathalie Rancourt vs. J^r^mie Bessette, MontreaU 
March 1. 
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The gift of $150,000, by Mr. W. C. Mo 
DomM, to the Law Faculty of McGill TJni- 
vereity, is one of the most generons contri- 
batioiiB to legal edacation on record, and 
ooming from a layman — amannfactarer and 
merchant — should be doubly appreciated. 
Wuely used, it must, in the course of the 
Dext generation, have a very appreciable in- 
fluence upon the position and standing both 
of the bench and of the bar. In estimating 
the amount of the benefaction it must be 
borne in mind that the law faculty, differing 
in this respect from the other faculties, is 
almost exclusively for the benefit of students 
bom the province of Quebec. The income 
of the gift in the next thirty years will be 
eqnal to a quarter of a million dollars, and if 
five handred graduates during that time 
ihoald go forth from the faculty, they would 
have received aid in their legal education 
from the endowment to the extent of five 
hondred dollars each. The result should be 
a better trained bar and a more learned 
bench. . 

The March term of the Court of Appeal at 
Montreal did not do much to break down 
the list By a misunderstanding, the first 
day was wholly lost^ and another term day 
was a hdiday, so that the Court sat on nine 
days only. Then there were two reserved 
cases, and two applications for habetu corpus, 
with the usual number of applications for 
leave to appeal, all of which consumed much 
time. Three privileged cases further inters 
fered with the progress of the list, and the 
country cases got two days to which, as it 
tnmed out, they were not entitled, as No. 11 
was the last case reached on the regular list, 
while the first country case was No. 17. Of 
couise, in allotting special days to country 
cases it was not intended to give them pre- 
cedence, by a whole term, over city cases 
pwiously inscribed. The result of the 
ch^»ter of misadventures was a curious one. 
A case which had oome in sight daring the 



January term so as to be put on the list for 
the day, was not reached or called during 
the whole of the March term, though always 
on the list for the day I The total number 
of appeals heard during the term was sixteen. 

The districts of Montreal and Quebec, by 
a singular coincidence, lost their sherifEis on 
the same day (April 4), a deputy sheriff of 
Montreal (Mr. Yilbon) having also died a 
few days before his chief. The sheriffs both 
entered public life at an early age. Mr. 
■jChauveau, the sheriff of Montreal, was called 
to the bar in 1841, and in 1844, at the age of 
24, was elected to Parliament for the county 
of Quebec If not brilliant in any special 
vocation, he evinced considerable versatility, 
and a faculty for adapting himself to what- 
ever office was open to him. As Superintend- 
ent of Education, as Premier of Quebec, as 
Speaker of the Senate, and finally as Sheriff 
of Montreal, most of his days were passed in 
harness. These oflficial occupations, how- 
ever, did not prevent him from devoting 
considerable time to literature, in which line 
he achieved some distinction. Mr. Alley n, 
the Sheriff of Quebec, who had nearly com- 
pleted his 73rd year, was born in Cork, 
Ireland. He came to Canada while still 
very young. In 1854 he became Mayor of 
Quebec, and entered Parliament the same 
year. In 1866 he was appointed Sheriff of 

Quebec. 

The retirement of Mr. Justice Field, which 
took place recently in the presence of all 
the judges of England (except two absent 
from illness and several on circuit), is only 
the eighth instance during the last half 
century of a common law judge retiring 
while the Courts were sitting, and receiving 
a valedictory address. Mr. Justice Field, 
like Mr. Justice Manisty, began in the other 
branch of the profession, but after three years' 
experience as a solicitor he made a " jettison " 
of everything for the bar. " When I ac- 
cepted that sacred trust of the office of a 
judge, " he went on to say, *1 formed to my- 
self my ideas of what I would do to try 
to deserve it; that I would administer what 
was right and in accordance with the truth, 
and would spare no labour, no pains, no time, 
I to understand what the rights and wrongs 
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of the litigants were, and would never swerve 
from the path to the right or the left in 
deciding whati to my mind, was the real 
result And that I have done, and I do 
claim at the end of my time that there is no 
one who can accuse me — and, what is more 
important, I cannot accuse myself— of any 
delinquency in that respect. Whatever God 
had heen pleased to give me, the hest I 
had I have given to the discharge of my 
duties." The learned judge further alluded 
to a delicate suhject— his deafness— as to 
which judges usually are apt to he sceptical. 
" Of late years, indeed, I have heen conscious 
of a growing infirmity, hut I declare most 
solemnly that it has never interfered with the 
discharge of my duties, though it may have 
heen a cause of inconvenience to those who 
have addressed me or to witnesses who had 
to give their evidence before me. That in- 
convenience has heen very much aggravated 
hy my determination never to pass over a 
fEtct in the case without really understanding 
it ; and I do not believe that a word of evi- 
dence has ever been given which would not 
be found on my notes, and I am sure that no 
argument addressed to me has failed to 
receive the fullest consideration. At the 
same time I am sensible that those who 
come to the Courts for justice and those who 
represent them have not only a right to have 
justice administered to them with care and 
patience, but also with the assurance that 
their cases are heard as well as determined 
and I cannot blame anybody who may have 
&ncied that a difficulty resulted from my 
infirmity, though I am sure that my in- 
firmity never caused any injustice to a 
suitor." As the learned judge rose to depart, 
the report states that the bar, and the 
audience generally, *^ broke into a burst of 
cheers as warm as ever was heard." 



the commission will be taxed as costs in the 
cause.— P/ondy et al v. Parker, Pagnuelo, J., 
Oct 30, 1889. 



SUPERIOR COURT—MONTREAL* 
Costs — Commisnon rogatoire — Fees of Com- 
missioner, 

Held:— Th&t where a commission rogatoire 
issues to a foreign country, a reasonable fee 
to the Commissioner appointed to execute 



^ Tq appev in Montreal Law Reporta. 6 S.C. 



Accident Insurance — External injuries prodve- 
ing erysipelas — Proximate or sole cause of 
death— Immediate notice of death — Waiver. 

An accident policy issued by the defen- 
dants was payable ** within thirty days after 
*^ sufficient proc^that the insured, at any time 
*' during the continuance of this policy, shall 
" have sustained bodily injuries effected 
" through external, accidental and violent means^ 
'* within the intent and meaning of this oon- 
" tract and the conditious hereunto annexed, 
** and such injuries alone shall have occasioned 
" dealh within ninety days from the happen- 
*< ing thereof. •,•••••.•« 
'' Provided always that this insurance shall 
'* not extend to hernia, nor to any bodily 
** injury of which there shall be no external 
" and visible sign, nor to any bodily injury 
" happening directly or indirectly in consequence 
" of disease, nor to any death or disability uhich 
** may have been caused whoUy or in part by 
'' bodily infirmities or disease, existing prior 
" or subsequent to the date of this contract, 
" or by the taking of poison, or by any sur- 
<' gical operation or medical or mechanical 
" treatment, nor to any case except tkfiere the 
" injury aforesaid is the proximate or sole cause 
•* of the disability or death," 

The insured was accidentally wounded in 
the leg by falling from a verandah,and within 
four or five days, the wound, which appeared 
at first to be a slight one, was complicated 
by erysipelas, from which death ensued 
twenty-three days after the accident There 
was some conflict in the evidence as to 
whether the erysipelas resulted solely from 
the wound, but the Court found, on the facts, 
that the erysipelas followed as a direct result 
from the external injury ; 

iZeW;— 1. That the external injury was 
the proximate or sole cause of death within 
the meaning of the policy, and that the 
plaintiff was entitled to recover. 

The policy also provided that " in the 
" event of any accident or injury for which 
" claim may be made under this polipy, im- 
" mediate notice must be given in writing, 
" addressed to the manager of this company^ 
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"at Montreal, stating full name, occupation 
" and addrefis of the insured, with full par- 
" ticulars of the accident and injury ; and 
"failure to give such immediate written 
'*Dotioe shall invalidate all claims under 
" this policy." 

The local agent of the company at Simooe, 
Ont, after receiving written notice of the 
acddent before death, was verbally informed 
of the death four days after it took place, 
and thereupon stated that he would require 
no fhrther notice and that he had advised 
the company. Further interviews and cor- 
reapondence took place during the following 
days between the local agent and the claim- 
ants with respect to the papers required, but 
formal notice was not sent to the head office 
until sixteen days after death. The man- 
ager of the company acknowledged receipt of 
proofe of death, without complaining of want 
of notice, and ultimately declined to pay the 
claim on the ground that the death was 
caused by disease, and that therefore the 
company could not recognize their liability. 

Hdd ;— 2. That the company had received 
snfficient notice of death to satisfy the re- 
quirements of the policy, and that, in any 
event, they had expressly waived any 
objections which they might have urged in 
this regard, by declining to pay the claim on 
other grounds.— rotiny v. Accident Insurance 
Co, of N.A., Tellier, J., Sept. 13, 1889. 



Cheque paifoUe io hearer^Endorsement "for 
dqiotit "—Negociability^Payr'^ent by one 
bank of cheque drawn on another bank — 
QoodfaUh. 
The liquidators of the Exchange Bank 
handed to F., their accountant and con- 
fidential clerk, a cheque drawn by one of 
their debtors on The People's Bank payable 
to •'Archibald Campbell, Frederick B. Mat- 
thews and Isaac H. Steams, liquidators, or 
bearer,'' and endorsed by the three liquida- 
tore '* For deposit to credit of the liquidators 
Exchange Bank of Canada." The Quebec 
Bank at that time received deposits from the 
liquidators in a regular deposit account, and 
also aasisied tliem in the redemption of the 
cirenlation of the insolvent bank by purchas- 



ing the bills of the latter, which were after- 
wards redeemed by the liquidators. 

F., instead of making the deposit as in- 
structed, presented the cheque to the paying 
teller of the Quebec Bank, who had shortly 
before requested F. to redeem some of their 
circulation, and received the amount in Ex- 
change Bank bills, which he appropriated to 
his own use. The teller of the Quebec Bank 
did not notice the restrictive endorsement 
and paid the cheque in good f^th to F. 

Hdd.'—h That a cheque payable to a 
certain person or bearer is equivalent to a 
cheque payable simply to bearer. 

2. That the negociability of such a cheque 
cannot be restricted by endorsement, and 
the bearer thereof has a sufficient title to de- 
mMid and receive payment thereof 

3. That even if the payment by one bank of 
a cheque drawn on another bank may at 
firet sight seem irregular, stiU, under the 
circumstances of this case, as the cheque had 
been paid in good faith, in ignorance of the 
endorsement, to the trusted employee of the 
Uquidators of the plaintiff bank, and for the 
purpose of redeeming its circulation, the 
payment made to F. discharged the defen- 
dant h&rxk.— Exchange Bank v. Quebec Bank, 
Jett^, J., Feb. 1 2,1890. 

COUR DE MAGISTRAT. 

MonthIsal, 21 juin 1889. 
Coram Champagnb, J. C M. 

VOGBL V. PkLLBTIBR. 

BaU—MinoriU-'RMiaiion—Loyers non ichw. 

JuGis :— lo. Qu'un mineur quilouewie bouHqve 
pour y pratiquer son mitier de barbier, est 
rtpuU majeur, et peut Sire powrsuivien re- 
couvrement du loyer en vertu de ce baU. 

2. Qu'un locateur ne peut demander en mime 
temps la risUiation du baU et les loyers d 
venir.{l) 
Pjjr Cukiam :— Le demandeur a loue au 

d^fendeur une boutique de barbier au prix 

(DLa jurwprudence soufl Tartiole du Cc4e ^J^^J 
aeooTdo les loyers ^ venir. m«aie en oas de r^^^^'ou 
de bail, mais sous forme de dommages dont U faut 
faire la preuve. La me«ure des dff°»««?; ^^^^.f/ 
cas, est le montant du loyer stipule au bail r^sih^, 
Dans I'espfeoe. Ton demandait, non des dommages 
PIOUT68. mats du loyer sani autre preuve que le baiL 
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de $8.50 par mois, et apr^ Pavoir occap^e 
pendant qnelques jours, le d^ndeur Ta 
quitt^e sans la penniasion da demandeur. 

Le demaadenr poursuit poor le montant 
da loyer pour toate la dar6e da bail, 6 mois, 
et demande en oatre, la r^iliation da bail. 

Le d^fendear plaide qa'il est minear, qa'il 
n'avait pas le droit de louer et qu'il ne pent 
pas dtre poarsaivi, et qa'il a et6 les^ par le 
demandear. 

La preave 6tablit que le d^fendeur est dg^ 
de 18 ans, qu'il est barbier, et qu'il tient une 
boutique ^ son compte, ayant plusienrs hom- 
mes & son service. 

Le d^fendeur est r^put6 majeur pour les 
fins de Vexercice de son metier, et conime 
tel> il avait le droit de louer le logement en 
question. Mais, le demandeur ne peut en 
mdme temps demander jugement pour les 
trois mois de loyer & venir et demander, en 
outre, que le bail soit cass6 de suite. 

Jugement r^iliant le bail et accordant 
deux mois de loyer dtks. 

AtUontia: a a 319, 1005; de LonmLr, 
vol-i?, art 1005; DemoUmhe, vol. 29, art 1308, 
C. N. p. 97. 

Pajpineau dc Gro/^on, avocats du demandeur. 

Ls, AUard, avocat dn d^fendeur. 

(j. J. B.) 



OOUR DE MAGISTRAT. 

MoNTBfeAL, 5 juin 1889. 
Coram Champaqnb, J. C M. 

TfltoBBT V. SSNioAL. 

Exception d la forme— Amer^demenL 

JuQk :—Que crftti qui se plaint de la forme ehez 
8on advenaire doit itre san$ fauie sous ce 
rapport, et qu'un amendement d une excep- 
Hon d la forme nuUe au moment de «a pro- 
duction nepeut itre accordi, 

Fbb Curiam :— Dans oette cause, le d^fen- 
deur a plaids par une exception & la forme, 
se plaignant que le demandeur ait pris cette 
action, qui est une action p^nalesous leCode 
Municipal, sans mettre en cause la Corpora- 
tion k qui doit appartenir la molU^ de Ta- 
mende, mais dans son exception & la forme, 
le d^endeur a omis de prendre des conclu- 
sions. II demande maintenant d'y ajoater 



poar oondasions: ''que Paction da deman- 
dear soit d^bout^ avec d^pens distraits.. . ." 

L'exoeption A la forme doit ^tre produite 
dans oes causes dans les deux jours de la 
oomparution, et elle doit ^tre complete et & 
Pabri d'un d^aut de forme ; permettre un 
amendement ce serait violer oet article. 

Amendement refos^ 

Autoritls: 10 R L. 678; Rev. de LSgisiaiion, 
3 vol. 40;15L. C. J. 246. 

Prfvost A Bastieny avocats da demandeur. 

LacoiU et Oie., avocats da d^endeur. 

(j. J. B.) 



APPOINTMENT OF QUEEN'S COUNSEL 
[Continued from page 104.] 



Tliere remain the questions of conveni- 
ence or expediency and of sanction by 
enforcement of the appointments. It will 
be clear m the eyes of every one that the 
local powers are in a better position than 
tlie central power to judge the requirements 
of the Province, the qualifications of the 
lawyers. It would not be fair that the 
majority of the vast Dominion should oppose 
its will, in that respect, to the majority of a 
Province. As to the sanction of the appoint- 
ment, if there was a conflict between the 
Federal and Local Governments, how could 
the federal authority have its appointments 
recognised? Suppose the judge appointed 
by Ottawa should desire to recognise and 
enforce them in spite of the local authority, 
he woald be surrounded by sheriffs, pro- 
thonotaries, clerks, bailifiGs, gaolers, all ap- 
pointed by the Province, receiving instruc- 
tions from the same, being paid by the 
same. He might have to leave the bench, 
act as sheriff, take a man by the throat, 
conduct him to gaol where the gaoler would 
tell him : " I have instructions not to receive 
that prisoner 1 " He might have to sign and 
execute himself, his own warrant of distress. 
That suffices to exemplify the impossibility 
of this Government having any such ap- 
pointment by them recognised and sanction- 
ed by due execution. Though the possibility 
of execution has always been looked upon 
as a criterion of jurisdiction. In the case of 
Lenoir vs, Ritchie, Hod. Judge Foamier 
said : 
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"Itiiftge&cnlpriaeipleihat aooarthas nojaru- 
etion in nam wherein the Jndcment it would give 
woaM net be lasceptible of executioo.*' 
Broom: "Commentaries on the Common 
Law,* page 54: "The word ' law/ indeed, 
fir lY tenmn^ implies a sanction." I think I 
have demonstrated :—l8t That the Queen 
forma part of the Local GroTemments, as well 
as of the Federal Government 2nd. That 
every one oi them are supreme within the 
limits of their attributions, deriving their 
anthority directly frotn the Queen. 3rd. 
That the administration of justice entrusted 
to the Local Governments carries with it 
all the prerogatives of the Queen, necessary 
to the good working and management of the 
coDrta, and that the appointment of Queen's 
CouDael forms an ingredient and inseparable 
part of the same. 4th. That the decision to 
the contrary by the Supreme Court of Canada, 
in the case of Lenoir v». Ritchie, is an isolated 
one, rendered on a point not in issue nor 
argued contradictorily, without the interested 
parties being called to answer, by a divided 
and incomplete bench, is contradictory to all 
precedents as well to the precise terms and 
true interest and meaning of all the laws in 
force; that the principles upon which it 
leats have frequently since been denied and 
reversed by the highest tribunals of the 
Empire, and that the adoption of those 
principles would render impossible the work- 
ing of the Confederation as well as the 
administration of justice. Since these notes 
bave been prepared, I, fortunately, have 
procured a copy of a mostable memorandum 
sent to this Government by the Ontario 
Government. As we have the assurance 
that it wiU be laid officially before the 
House, that will meet the object I have in 
view. By an official letter, dated 27th Sep- 
tember, 1886, the Government have refused 
to comply with the desire expressed by the 
Ontario Government of having the question 
of Queen's Counsel and the jurisdiction as 
to their appointment submitted to the Privy 
CoQDcil upon a joint case. And they say : 

**Hif BieeU8n«3r it adrisod thai so long as the 
JwinnMit is Lenoir 09. Ritehie is not revised, it is the 
<tat7 of GovemmenU and isdividaaJs in Canada to 
>«pect and eonform to that jadgment." 
*ich is the policy adopted by the Govern- 
me Bl on that qnestiQn. They take advantage 



of an earparte judgment denying the Provinces 
an important right, namely> the right of 
using the great seal in the name of the 
Queen, and refuse the Provinces the oppor- 
tunity of beinjT heard before the competent 
tribunals. In spite of that, the commissions 
of Queen's Counsel, issued by this Govern- 
ment, prove that some doubts still exist in 
the mind of the hon. Minister of Justice. 
After having stated after whom the new 
Queen's Counsel will rank, to wit, after 
Queen's Counsel created by the Provinces 
before Confederation, and after Queen's 
Counsel created by Ottawa since the Con- 
federation, these commissions add: After 
" those members of such bar (if any) who 
may lawfully be entitled to rank and pre- 
cedence over you the said * * *." Who 
are those ? The document professes not to 
know it ! Let the title bearer find it out for 
himself I The Department is impotent in 
that regard. I am surprised that a Govern- 
ment allows such ludicrous documents to 
officially issue from the Department of 
Justice, by the head of whom the laws are 
presumed to be entirely known, understood, 
and put into practice. The same letter 
affirms that no inconvenience has been 
occasioned by tlie judgment. I think I 
have proved that the very reverse of that 
pretention is actually the case. It is greatly 
time that this question be finally and clearly 
settled. Therefore, I beg to submit the 
following proposition to this honorable 
House, without making of the same a ques- 
tion of non-confidence : 

" That, in the opinion of this House, it is the ez- 
clnsiye right of the Local Legislatare and the Exeoo- 
tive of each Prorinoe to appoint Queen's Counsel for 
all courts established, maintained and managed by 
such Province, and to settle the rule* and rights of 
precedence or pre-audience of the bar in proceedings 
in such courts." 

Sir JOHN THOMPSON.-The subject which 
the hon. member for Bellechasse (Mr. Amyot) 
has brought to the notice of the House this 
afternoon, of course the House will regard as 
one of very great importance, not only for 
the rights which are immediately bound 
up in connection with the appointment of 
Queen's Counsel for the various Courts in 
this country, but because, as he has indi- 
cated very clearly, the subject branches out 
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into constitutional questions lyiog at the 
basis of much larger rights than those of Her 
Majesty's Queen*s Coun^ in the courts. I 
cannot too strongly express my appreciation 
of one observation which the hon. gentleman 
made towards the close of his address, when 
it was suggested that he should proceed with 
the reading of a document which came to 
this Government from the Grovemment of 
Qntarla The hon. gentleman hesitated to 
do so, on the ground that the reading of do- 
cuments of that character, touching upon 
legal and constitutional questions, gave the 
House very little information and instruc- 
tion, and required, in order to be appreciated, 
to be more carefully read than can be done 
in the progress of the debate. I feel I must, 
with great respect to the hon. gentleman, 
apply that observation to the whole of the 
argument on this question he has submitted^ 
I feel somewhat at a disadvantage in coming 
to the discussion of an abstruse constitutional 
question, involving questions of great impor- 
tance, without the slightest notice whatever^ 
considering it touches a subject not only of 
constitutional importance, but also involving 
legal technicalities which I have not looked 
at for a good many months, and therefore, 
the hon. gentleman will not consider me, I 
am sure, wanting in courtesy to him, if I find 
myself, this afternoon, unable to contribute 
anything to the discussion of this question 
which will very much interest the House or 
throw very great additional light on the sub- 
ject I, however, have had some acquain- 
tance with it I am in a position to assure 
the hon. gentleman that one of the proposi- 
tions which he states at the conclusion of his 
paper, as having been completely established, 
namely, that the decision in the case of Le- 
noir v. Ritchie was upon a point not before 
the Court, not raised on the appeal, not con- 
sidered in the judgment below, that point, so 
far from being established, would not be con- 
sidered well founded by anyone who was 
acquainted, as I have had to be, with the case 
of Lenoir v. Kitchie from its inception 
to its close. 80 far from it being correct, as 
the hon. gentleman supposes it to be, from 
the statement by Mr. Haliburton, in the 
course of his argument before the Supreme 
Court on appeal, that the constitutional ques- 



tion had not been raised in the Court below, 
I am in a position, as the counsel who argued 
the case, to say that that was the gist of the 
whole argument in the Court below ; and not 
only so, but if the hon. gentleman will turn 
to the decision in the Court below, the Su- 
preme Court of Nova Scotia, he will find the 
judgment of one of the judges giving judg- 
ment on behalf of Mr. Ritchie proceeded 
only on the constitutional ground and dis- 
regarded all others ; and that constitutional 
ground was more or less discussed likewise 
in the positions taken by the other judges. 

Mr. AMYOT. I took my information from 
the reports of the Supreme Court 

Sir JOHN THOMPSON. I would refer the 
hon. gentleman, for further information, to 
the decision in the Court below, not only 
given in the Supreme Court reportn, but as 
embodied in the Cartwright edition of con- 
stitutional cases, and it immediately follows 
the decision in the Supreme Court of Canada. 
The hon. gentleman intimated to the House 
that the decision in the case of Lenoir v, 
Ritchie was an erroneous one, and he arrived 
at that conclusion by a course of reasoning, 
in which he sought to afiirm the proposition 
that Her Majesty is constitutionally a portion 
of the Provincial Legislatures, and he came 
to the conclusion that that proposition had 
been denied by the Supreme Court of Canada 
in the judgment of Lenoir v. Ritchie. I ven- 
ture to say that the judgment in the case 
does not proceed on that ground, and I ven- 
ture to differ from the hon. gentleman that 
he has established that the Crown is an in- 
tegral part of the Legislatures of the pro- 
vinces. Let me first refer to the course of 
reasoning by which the hon. gentleman 
sought to establish that position. He sought 
to establish it by showing a course of legis- 
lation existing long prior to the confedera- 
tion of the provinces, to the Imperial legis- 
lation confirming certain rights and powers 
to the use of Her Majesty's name in the func- 
tionaries who, from time to time, governed 
the different provinces in British North 
America. The hon. gentleman referred to 
the practice which prevailed in some of the 
provinces, of using Her Majesty's name in 
the enacting part of the provincial statutes. 
Let me submit for the hon. gentleman's con- 
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oderationf in the first place, that Imperial 
legislation prior to Confederation has really 
BO bearing npon the sabject, and that the 
pioyision in the Colonial Statutes Act of 1865, 
passed in the Imperial Parliament, and de- 
sienating the powers which Colonial Legis- 
latores possessing representative institutions 
can wield, has really no beariog on the snb- 
ject^ for this very obvious reason, that, in 
1867, by the British North America Act, there 
was a completely new distribution of the 
powers by the Imperial Parliament In re- 
ference to all the provinces of Canada, I think 
I am speaking within the lines of the deci- 
sioos, which have all run one way, proceed- 
ing from the Judicial Committee of the Privy 
Council, all the legislative powers and con- 
stitntional functions which existed down to 
that time in the various provinces in British 
North America were, for the instant, taken 
back by the Imperial Government and redis- 
tribated under the terms of the British North 
America Act Whether I am strictly correct 
in stating that they were taken ba(^ or not, 
certain it is that from that time forward the 
distribution of powers in those various pro- 
rinoea mast depend upon the pro\dsions of 
that Act» and on that Act alone. Nowhere is 
it provided in that Act that Her Majesty 
shall be considered an integral part of the 
Provincial Legislatures. 80 much for the 
early Imperial legislation on the subject I 
will come by-and-by to refer to the hon. 
gentleman's argument, that Her Majesty's 
prerogatives are necessarily involved in the 
administration rof public affairs in each pro- 
vince. That I do not dispute. I am confin- 
ing my argument for the present to the con- 
tention that Her Majesty is not an integral 
part of the Legislatures of the provinces, as 
was held, and properly held, in the case of 
Unoir «. Ritchie. As to the practice which 
the hon. gentleman has cited, of Provincial 
legislatures using her Majesty's name in 
the enacting part of the statutes of the pro- 
vinces at various times, I beg likewise to dif* 
fer from him, both as to the conclusions 
which he would draw from that circumstance, 
and as to the extension of the practice itsel£ 
In the piovinoe of Canada, the practice did 
erist before Confederation, of enacting these 
rtatates in the name of the Queen, and that 



practice, without authority, I think, without 
anything more to be said for it than a mere 
desire to continue the form which prevailed 
before Confederation, was carried forward 
and continued, and to this day, not only in 
Ontario, but in the province of Quebec, the 
statutes continue to be enacted in the name 
of the Queen. Now, it does not by any 
means follow that Her Majesty is the enact- 
ing power, and as to the correctness of that 
practice, I do not feel myself sufficiently in- 
formed to criticise the soundness of it, as 
applied to the province of Canada before 
Confederation. It may have been proper to 
use it there, on account of the circumstance 
that in that province Her Majesty's rule was 
administered by her direct representative, 
the Governor General. But I can assure the 
hon. gentleman that that practice did not 
exist in the other province of Canada, and 
that from the time representative institutions 
were given, down to the present moment— 
outside, I mean, of the old limits of Canada 
—the statutes were, from the earliest periods, 
and are to-day, enacted in the name of the 
Governor in Council and of the Assembly, 
without any pretence whatever that Her 
Majesty is part of the legislative body. I 
conceive, Bir — and in this respect I again dif- 
fer from what the hon. gentleman has said 
— that that is of no material consequence 
whatever ; and I am unable to agree with the 
hon. gentleman, that if Her Majesty is not a 
part of the Legislature of the province, it fol- 
lows that the statutes purporting to be passed 
in Her Majesty's name are invalid, or inope- 
rative, or should have been disallowed. On 
the contrary, the vitality of a statute arises 
from the fact of its having been enacted, by 
the powers which have a right to pass it, 
within the British North America Act If a 
statute is passed by the Lieutenant Governor 
of a province, with the advice of his Assem- 
bly, and his Legislative Council if he have 
one, that statute is valid, as the statute of the 
province, and as I submit, valid, altogether 
irrespective of any style by which it purports 
to have proceeded from her Majesty* If the 
Act was actually passed by the Legislature 
of the province, it is immaterial that it pur- 
ports to have been enacted likewise in the 
name of Her Mi^esty . 

[To be oontinaed]. 
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INSOLVENT NOTICES, ETC, 

Quebec Qffleial OoMtie, Metrch 29. 
Judicial Ahandanmente, 

Marie Anne DoBaanlt, caryingon bosiness under the 
name of Gingraa & Ca, joineri' work. Montreal, 
March 21. 
Patrick Doyle, baker, Montreal, March 13. 
laaao Dabord. trader, Viotorlaville, Biarch 26. 
Jacques Neveu, Sr., trader, Ripon, March 21. 
John S- Murphy & Co., Qnebeo, March 22. 
John S. Murphy, Quebec, March 22. 
WUlUm H. Wilson, Quebec. March 22. 

Curatan appointed. 
Re Ed. N. Blais & Co., merchants, Quebeo.<-H. A. 
Bedard, Quebec, curator. March 2S. 

Re Naroisse Edouard Cormier, lumberman. Aylmer, 
— Wm. Grier, Montreal, curator, March 22. 

Re Patrick Doyle, baker, Montreal— W. F. Johns- 
ton, Montreal, curator, March 21. 

Re Lamarche, Pr^Tost & Cie., Mod treal.— Kent & 
Turootte, Montreal} joint curator, March 27. 

Re Naroisse Edouard Morrissette, tnider. Three 
Rivers .—H. A. Bedard. Quebec, curator. Biarch 24. 

Re E. E. Parent, painter, Hull.— Wm. Qrier, Mon- 
treal, curator, February 23. 

Re Laurent Justinien Pelletler, Montreal.— W. A. 
Caldwell, Montreal, curatory March 2S. 

Re J, F. Plonrde, St. Etienne.— P. Valentine, Three 
Riyers, curator, March 20. 

Dividende, 
Re George BergerOD, Montreal.— First and final 
dividend, payable April 15) W. A. Caldwell, Montreal, 
curator. 

ReJamw Bissot et al.— Third and last dividend, 
payable April 10, James Reid, Quebec, curator. 

Re E. Mossiootte k f rdre.- First and final dividend, 
payable April 16, C. Desmarteau, Montreal, curator. 

Re Ambroise Rufiange, contractor.— Dividend, paya- 
ble April 15, R. S. Joron, Salaberry do Valleyfield» 
curator. 



GENERAL NOTES. 

Fpitaph ok Lord Wmtbury. — 'A Barrister' of 
Lincoln's Inn writes to us to correct a mistake in the 
lately published ' Life of Lord Westbury ' as* to the 
famous epitaph suggested for Lord Westbury after 
his judgment in the Enaye and Revietoe Case. The 
jeu d^eeprit is there attributed to the late Sir Philip 
Rose. As a matter of fact, the author of the epitaph 
was Mr. E. H- Pember, Q.C., the well-knowu leader 
of the Parliamentary bar. A more brilliant moi was 
perhaps never published. Within twenty-four hours 
after its appearance in the Spectator everyone at the 
clubs was saying, * Have you scon Pember's latest ? ' 
The passage runs thus ; * Towards the close of his 
earthly career, in the Judicial Committee of the Privy 
Council, he dismissed bell with costs, and took away 
from orthodox members of the Church of England 
their last hope of everlasting damnation.' — Zat0 
Jovimal. 



No Chicks — ^Mr. JnaUee Field, of the Supreme 
Court oftheUnitedStates, is reported to have said to 
a Chicago interviewer: **We are no chicks. My 
oldest brother, David Dudley, is eighty-four yean 
old ; I am seventy-three : Cyma is seventy and Heniy 
aizty-seven.'* 

Ak Bsoapb.- a curious lawsuit h\s been decided 
in Wisoonsln. An inmate of one of the eounty 
poor houses escaped last winter, and in wandering 
through the woods was terribly injured by frost, 
eventually losing both feet. He brought suit against 
the keeper of the poor house for allowing him to 
escape, and has recovered a verdict of $«,S00. He was 
defeated at first, but the Supreme Court sustained his 
right to sue, and he wins on the second trial. 

Lawtibs' Wilia.— The old proverb which, in terms 
at least, is not complimentary to the man who under- 
takes to be his own lawyer, is again illustrated in the 
matter of the Tilden will, the fate of which adds 
further testimony to the popular belief that a great 
lawyer is of ten not capable of making his own will. 
According to a decision just rendered by the genera] 
term of the New York Supreme Court, the late Samuel 
J. Tilden, who, in his time, was regarded as a lawyer 
of eminence, has fuled to make a valid dispoeltion of 
his property to the 'Tilden Trust,* an institution 
which he intended to have incorporated for the estab- 
lishment of a free library and reading room in the 
city of New York. In his will Mr- Tilden requested 
his executors to obtain from the legislature the in- 
corporation of the * Trust,' and authorised them to 
convey the entire available residue of his estate, after 
the deduction of certain bequests, or such portion 
thereof as they should deem expedient, to the tmat. 
The court holds that the devise is void for indefinit4»- 
ness, and that the discretionary power vested in 
trustees is incompatible with the existence of a trust. 
If this decision should be sustained by the court of 
appeals, a noble provision for the establishment of a 
public library, amounting to about $4;}00,MO. will be 
lost to New York city. Up to the present, it should 
be noted, the supreme court judges, before whom the 
will has come, have been equally divided upon the 
question of its validity- The judge before whom the 
will first came held the trust valid, and one of the 
three general term judges, a judge of much ability 
and learning, too, dissents from the decision overruling 
the earlier judgment. 

A SiNGLi Eyx to JuSTidx.— Who that saw can ever 
forget Judge Baloom's wide-eyed amasement when he 
beheld, entering one after another, the unique oollee- 
tion of monocular oflBcers who oompoaed his famous 
one-eyed court ?" A constable, an associate justice, 
the clerk, and the crier, beamed afEsbly upon His 
Honor from out of their solitary optics ; and then in 
walked Henry Van Dnier, Schnler county's able, one- 
eyed District-Attorney. Dased for a moment, the 
astonished Justice closed first one eye and then the 
other to convince himself that his vision was still 
duplicate, and then, arising^ opened the term with the 
remark that '* this court will now enter upon ita labors 
with a single eye to the furtherance of the business 
before it"— i2ocA«ter JJcmW. 
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The London Law Journal referring to a 
recent judicial appdntment which has been 
critidzedi says : — "Experience teaches that 
no proii^edes are more often falsified than 
those which pretend to forecast the success 
orlailaieof a judicial career. It would be 
easy to point to cases in which selections 
coDdemned at the time have been by the 
event proved to be wise. It would be equally 
easy to point to more than one case in which 
tbejadge,touse the words of Tacitus, was 
'consensu omnium capax imperii nisi im- 
perisset' The fact is, that so many qualities 
go to make a good judge, it is not enough for 
a man to be a learned lawyer or a powerful 
advocate. He may be either or both of these 
without having the virtues of good temper, 
patience, discretion, fairness of mind, know- 
ledge of the world,and industry—all of which 
are most desirable in a judga" 



By Section 89 of the Banking Bill now be- 
fore the House, the Government propose to 
lay their hands upon monies the precise 
amount of which it is impossible to estimate. 
The Banks make a return of unclaime^i 
dividends, but besides these sums, there are 
deposits made in banks by persons who for 
Borne reason or other do not claim them, and 
of which nothing is ever heard. The section 
leads as follows : — 

''The bank shall, within twenty days after 
the ck»e of each calendar year, transmit or 
deliver to tlie Minister of Finance and Re- 
ceiver General, to be by him laid before 
Parliament, a statement of all dividends 
vhicb have remained unpaid for more than 
five yeangy and alsoof all amounts or balances 
doe by the bank to any person or persons, 
firm or eorporatioD, whether in his or their 
own name or names, or in a representative 
ci^iacity, in respect to which no transactions 
luive taken place or upon which no interest 
his been paid during the five years prior to 
the date of such statement : Provided always. 



that in case of moneys deposited for a fixed 
period, the period of five years above re- 
ferred to shall be reckoned from the datfe of 
the termination of such fixed period : 

**2. Such statement shall set forth the 
name of each creditor, his last known ad- 
dress, the amount due, the agency of the 
bank at which the last transaction took 
place, and the date thereof : 

" 3. Each bank which neglects to transmit 
or deliver to the Minister of Finance and 
Receiver General the statement abov6 re- 
ferred to, within the time hereinbefore limit- 
ed, shall incur a penalty of fifty dollars for 
each and every day during which such 
neglect continues : 

** 4. All moneys, together with any interest 
due thereon, remaining unclaimed for three 
years after the first return thereof made in 
manner above provided, shall be paid by the 
bank to the Minister of Finance and Receiver 
General, on behalf of Her Majesty, for the 
public uses of Canada; but in case a claim 
to any moneys so paid as aforesaid should 
be thereafter established to the satisfaction 
of the Treasury Board, the Governor in 
Ck)uncil shall, on the report of the Treasury 
Board, direct payment thereof to be made to 
the parties entitled thereto, together with 
interest on the principal sum thereof at the 
rate of three per centum per annum for a 
period not exceeding six years from the date 
of payment thereof to the said Minister of 
Finance and Receiver General as aforesaid : 
Provided however, that no such interest 
shall be paid or payable on such principal 
sum, unless interest thereon was payable by 
the bank paying the same to the said 
Minister of Finance and Receiver General" 

It is curious that these nnclaimed de- 
posits should have been so long overlooked. 
Attention was recently directed to the same 
subject in England. There the Supreme 
Court, it is stated, has charge of £74,000,000 
belonging to 40,000 suitors ; but the amount 
in banks at the credit of persons who have 
disappeared is not known. The banks ap- 
parently have no special claim to appropriate 
these sums. Efforts should be made to find 
the owners; and if there are no heirs or 
claimants the state should receive the 
benefit. 
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COUB DE CIRCUIT. 

Montb£:al, 20 mars 1890. 

Coram Ouimbt, J. 

PorniviN V. Lbdoux, & Saohr, T. S. 

Saitie-arrit aprH jugement—Didaraiion'^Di'' 
favl de dSclarer de novo, de piano apr^B un 
moia — Ordonnance — Contestation de Vor- 
d(mn^nce — Sdlaire pay 6 d'atwnce— Contes- 
tation des dMarations. 



Jmk :— Qu'm vertu du StatiU de 1888, lea our 
vriers et joumdliers ne peuvent Stre payis 
d^avance dans le hut de les protiger contre 
la taisie de lews saJaires / qu^un patron-- 
que son employi soit payi d^avance ou nan 
— est tenu, dans Urns les cas, sous peine de 
ifohliger personneUementj de se conformer 
en tout point au staiut de 1888, quant d ce 
qui concerns les didarations et le dtp6t en 
Cour, 
Le 18 octobre 1889, le demandeur fit signi- 
fier one saisie-arret apr^ jugement au d& 
fendeur et au tiers-saisi ; le 26 du m^me mois 
le d^endeur fit defaut et le tiers saisi com- 
parut etd^clara comme suit: *' That at the 
time of the service made upon me of the writ of 
saisie^rrit issued in this cause^ I had noty have 
not now and it is not to my knowledge that 1 
wUl have hereafter in my hands, possession or 
custody any sum of money, credits, moveables or 
effects belonging to the defendant in this cause. 
The defendant is still at my employ, with a sala- 
ry of twdve dollars a week. Since the service, I 
paid him no money" 

Le 9 d^cembre 1889, le demandeur fit une 
motion par laquelle il demanda que, vu qu'il 
apparaissait, par la declaration du tiers-saisi 
en date du 26 octobre 1889, que le d^fendeur 
6tait encore Sl son emploi, et que le tiers-saisi 
avait n^glig^ de renouveler sa declaration 
apr^ I'expiration d'un mois, il ftt enjoint au 
dit tiers-saisi de declarer de novo. Cette mo- 
tion of course fut accord^e avee d^pens, nisi 
causa, etc. 

L'ordonnance au tiers-saisi de comparaitre 
de novo fixait le 12 d^cembre 1889, et, au jour 
indiqu6, le tiers-saisi se pr^senta au greffe de 
la Cour de Circuit et fit de novo sa declaration 
sous les reserves suivantes : " And said James 
Sager, in obedience to an order of this Court, 



bearing daU the 9th December instant, appears 
under reserve of his right to contest the Rule or 
Ordonnance served upon him, and says : " Tliat 
at the time of the service made upon him of the 
writ of saisie-arril issued in this cause, namely 
the I9lh October, 1889, he owed nothing to said 
defendant" 
Cross-examined by plain tifil 
" I have paid defendant $84.00 since the ser- 
vice of the present attachment. The defendant is 
stUl at my employ. During the past hodve 
months, the defendant has been paid in advance. 
It was after the defendant entered my employ 
that 1 ascertained the defendant was in debt 
when several seizures were served upon me : there 
vxis another seizure of attachment prior to th£ 
present one and another after, from other parties. 
The defendant is employed by the week." 

Imm6diatement apr^ sa declaration, le 
tiers-saisi contesta I'ordonnance en ces ter- 
mes : " That the proceedings herein taken are 
illegal, null and void ; that at the time of the 
attachment made in his hands, he owed 
nothing to defendant ; that defendant is his 
foreman, and will not remain with the tiers- 
saisi unless the latter pay him always one 
week's salary in advance ; that defendant is 
engaged by the week and earns $12, with 
which he has to support his wife, children 
and himself; that the law prohibiting the 
attachment of working men's wages in ad- 
vance has never been repealed, and snch an 
enactment would simply prevent the defen- 
dant from earning bis livelihood ; that the 
tiers-saisi is not bound to make a monthly 
declaration, nor is the tiers-saisi liable in any 
way to plaintiff. Wiierefore the tiers-saisi 
prays the dismissal of the said rule with 
costs, etc." 

De son c6te, le demandeur contesta les deux 
declarations du tiers-saisi et aliegua oe qai 
suit : *' Qu'il est faux que le tiers-saisi ne 
soit pas endette envers le demandeur; que 
vu la declaration du tiers-saisi en date du 26 
octobre 1889, il appert que le defendeur etait 
encore ^ son emploi et que, depuis cette der- 
ni^re date jusqu'au 12 d^oembro 1889, il lui 
aurait paye la somme de $84, maigre que par 
la loi la saisie-arret fut de plein droit tenan- 
te ; que le tiers-saisi et le defendeur ne peu- 
vent s'entendre pour eiuder la loi en fraude 
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dee drdts da demandeur ; qae le demandenr 
pir la loi avail droit au quart da salaire du 
dtfendeor et que le tiers-iaisi devait d^poser 
en Gonr oette qaotit^ toas les mois en fi&isant 
8A dtelaration ; qae le tiers-saisi} sans s'occa- 
perde la loi a n^lig^ de declarer de novo 
apr^ respiration da mois ^coal^ depuis sa 
piemito d^laration, et de deposer en Ck>ur 
le qoart des {(ages da defendear ; que ce n'est 
que sar I'Aztlonnance de oette Cour qa'il vint 
faire one nouvelle d^laration dans laquelle 
ildit avoir pay6 au defendear depuis la signi- 
fication de la saisie-arr^t une somme de $84. 

" Pourqooi le demandeur conclut & ce qae 
cette Honorable Cour, faisant droit sur la 
pre^ente contestation, declare la dite contes- 
tation bien fondee; declare de plus que par 
la signification du brefdesaisie-arreten cette 
caose le quart des gages du d^endeur etait 
saiei pour tout le temps que ce dernier tra- 
vaiUerait A Temploi da tiers-saisi, tant que le 
jagement du demandeur n'aurait pas ^t^ 
t-teint, et que de plus, le tiers-saisi n'avait 
pts le droit de payer au d^fendeur ainsi qu'il 
Tafait; A oe qu'eo consequence le dit tiers- 
eaiai soit condamne A payer au demandeur le 
quart de la somme de $84.00, sans prejudice 
M droit d'avoir la prdsente saisie-arr6t le- 
nanie, avec d^pens, etc*' 

Aprte la contestation li6e, les parties ins- 
crivirent ^ur lee deux contestations & la fois, 
et,Ban8 preuve de part et d'autre, admirent 
comme vraies toutes les pieces du dossier. 

A Tai^ment^Mt) Edmund Guerin pr^tendit 
que le statut de 1888, n'avait pas eu pour ef- 
fetd'abroger ni d'amender le paragraphe 5 
de Particle 558 du C. P. C, qui declare insai- 
eiesables les gages et salaires non ^hus, et 
qtfen outre le defendeur 6tant engag6 & la 
aemaine et pay 6 d'avance comme condition 
de son travail chaque semaine, la saisie du 
demandeur avait frapp^ dans le vide, et que, 
comme cons^uence le tier»>saisi n'etait pas 
tenu de declarer de novo, vu que le salaire 
noa ^u du ddfendeur n'avait pas et4 saisi, 
etqn'ainsi I'ordonnance 4tait ill^gale et 6ma- 
1^ sans droit. 

I>e I'autre c6te, Me Ls^-Arshie LavaUh pr6- 
tendit que le tiers-saisi ne pouvait ^happer 
i Vapplication da statut 51-52 Vict., ch. 24, 
P*n% qne tout en admettant que le tiers-saisi 

oe dttt rien an ddfendeur, il admettait n^an- 



moins qu'il avait ^t^ A son service depuis la 
signification de la saisie-arr§t jusqu'ft la date 
de la signification de Tordonnance de oom- 
paraitre de novo. En consequence, le dSfen* 
dear ayant et6 continuellement & I'emploi 
du tiers-saisi, la saisie-arrdt demeurait te- 
nante de plein droit, et Sager 6tait tenu, 
sans notification, pour se conformer au sta- 
tut, de renouveler sa declaration tons les 
mois tout le temps que le defendeur serait 
reste H son service, et oe tant et aussi long- 
temps que le jugement en capital, inter^ts et 
frais n'aurait pas ete eteint 

Le tiers-saisi a eu tort de payer le defen- 
deur en pretendant que le statut ne pouvait 
avoir d'effet; qu'il ne pouvait en aucun cas 
avoir d'application, parce que ce serait con- 
tredire le paragraphe 5 de Part. 558 du C.P.C. 
qui n'avait ete ni abioge ni amende par le 
statut de 1888 ; que ces deux lois etaient une 
contradiction formelle Tune de I'autre. 

II n'y a pas plus de contradiction entre 
ces deux lois qu'il n'y a d'amendement ou 
d'abrogation par le statut de 1888, de Tart. 
558 C.P.C., paroe que le paragraphe 5 de Tart 
558 s'applique H tons les debiteurs generale- 
ment, tandis que le statut de 1888 cree sim- 
plement une exception & la r^le etablie par 
Tart 558 : Les gages et scUaires des ouvriers et 
joumaliers, etc. 

Quant a la contestation par le demandeur 
de la declaration du tiers-saisi, elle doit etre 
maintenue, parce que Ledoux, etant un ope^ 
rarius, ne pent echapper & I'application de la 
loi de 1888. Les declarations de Sager font 
voir qu'il a tou jours ete & son emploi et paye 
H la semaine, et Yoperarius, paye & la semaine, 
reste sous le coup de la saisie-arret, qui est 
tenantei tant que le jugement n'est pas com- 
pldtement acquitte s'il continue k travailler 
pour le memo patron. £t Sager n'eiit-il pas 
admis dans ses declarations que le defendeur 
avait toujours travailie pour lui depuis la si- 
gnification de la saisie-arret jusqu'A sa decla- 
ration de novo, que la Cour, sans preuve, de 
plein droit, devrait declarer que le defendeur 
a toujours ete i son service, parce que le sta- 
tut force le tiers-saisi, lorsque le defendeur 
quitte son emploi, d'en venir faire la declara. 
tion au greffe, et il n'a rien fait de teL 

La Cour malntenant totalement les pre- 
1 tentions du demandeur, renvoya la contesta- 
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tion de rordonnanoei et donna jngement sui- 
vant lea conclusions de la contestation du 
demandeur. Elle d^cida, en outre, que le 
d^fendeur ne fdt-il pas un operarius, elle con- 
damnerait encore le tiers-saisi paroe que dans 
sa declaration, il avait fallli de se conformer 
& Part 619 CEG, en ne d^voilant pas lea 
conditions sous lesquelles le d^fendenr 6tait 
A son service. 

Oreensh%eld9, Chierin & Qreemhields, pour le 
tiers-eaisi. 

LavalUe <& LavaUie, pour le demandeur- 
contestant 

(i* A. L.) 



APPOINTMENT OF QUEEN'S COUNSEL. 
[Continued from pa«e 111.} 
Sir John Thompson : Now, having said that 
much with regard to t^e hon. gentleman's 
contention, which he understood that his 
argument had established, and which he 
enumerated among the points which he had 
established, that Her Majesty is an integral 
part of the Legislature of the province, let 
me refer the hon. gentleman to the mistake 
which, I think, he made, in attributing that 
as the foundation of the decision in the case 
of Lenoir v. Ritchie. It seems to me» and it 
has always seemed to me, that the Executive 
Government, not only of Canada itself but of 
every one of her provinces, is vested in Her 
Majesty. It seems to me, that it is perfectly 
within the competence of a Provincial Legis- 
lature, to make enactments binding Her Ma- 
jesty's prerogative, and binding that prero- 
gative to the fullest extent, but only in regard 
to matters which are entrusted to the Pro- 
vmcial Legislature under the British North 
America Act ; and this, for the very obvious 
reason, that, inasmuch as these powers are 
given to Provincial Legislatures, the Provin- 
cial Legislatures cannot fully l^islate upon 
them without binding all the rights which 
Her Majesty has in regard to them, as well 
as the rights which Her Majesty's subjecte 
have in regard to them. When we find the 
power to regulate the civil procedure of the 
courts entrusted to the Provincial Legisla- 
tures, it is surely competent for the Provin- 
cial Legislatures to control that Provincial 
procedure, even though it affects to some ex- 
tent the use of Her Majesty's name, as, for 



instance, in the issue of writs, which the 
hon. gentleman has referred to as running 
in Her Majesty's name./ It seems to me per- 
fectly within Provincial powers to control 
and to regulate that procedure, notwithstand- 
ing the mere fact that justice is supposed to 
be administered in Her Majesty's na-ne, and 
that all who come within her courts are sup- 
posed to oome at Her Majesty's summons. 
But the difference between the proposition 
which the hon. gentleman has laid down, 
with regard to Her Majesty being an integral 
portion of the Provincial Legislatures, and 
the principle which is laid down, rightly or 
wrongly, in the case of Lenoir n. Ritchie, 
seems to me to have been this : that the res- 
pect in which Her Majesty was said not to 
form a part of the Provincial Legislature by 
the Supreme Court of Canada} in the case of 
Lenoir v. Ritchie, was this respect, that Her 
Majesty could not be said to be bound in her 
prerogative rights, by a Provincial statute, 
unless the power of a Legislature upon that 
subject was expressly conferred by the 
British North America Act It had been 
contended there by counsel, for the appellant, 
that even though the subject dealt with 
should be the distribution of honors and of 
titles — of honor proceeding essentially from 
Her Majesty as the fountain of honor — ^yet 
the Provincial Legislature might properly 
pass a statute binding Her Majesty in re- 
spect to the exercise of that prerogative, even 
though it was not conferred upon them by 
the British North America Act, on the ground 
that the Provincial statute being once passed, 
Iler Majesty was bound to yield her prero- 
gative in her assent to that Act. That in- 
volved the proposition that Her Majesty was 
a portion of the Legislature of the Provinoe, 
and it was in that respect, with regard to the 
unrestricted legislative powers of the Pro- 
vinces, that the Supreme Court of Canada, as 
I understand the decision in the case of 
Lenoir v. Ritchie, held that Her Majesty was 
not bound by a Provincial statute, and that 
she did not form pajt of the Provincial Legis- 
lature. The logical result of that conclusion 
was, not at all as the hon. gentleman seems 
to suppose, that Her Majesty could not be 
bound in any of her rights by a Provincial 
statute, but simply that Her Majesty was not 
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bound by a Provincial statute, unless that 
PtoYincial statute was passed in pnrsuanoe 
of powers conferred on the Legislature by 
the British North America Act. In the case 
of a statute passed by this Parliament, or 
pa«ed by the Imperial Parliament, the re- 
mit would be different Her Majesty woul 1 
be bound, and her prerogative would be 
yielded by the fact of her giving assent to the 
Act, irrespective altogether of the powers 
which the Parliament itself possessed. Now, 
to show that I am right in supposing that 
that was the view taken by the Supreme 
Court of Canada, and that, therefore, the hon. 
gentleman (Mr. Amyot) was hardly right in 
impugning that decision^ as being erroneous 
in that respect, I will call his attention to a 
passage from the judgment of Justice Henry, 
in which he says : 

*• The Local Legislatarcs arc now simply the oreaturea 
of & statute, ud under it atone have they any legisla- 
tive poiran. Thtf Imperial Parliament, by the Unino 
Aot,preMribed and limited their jurisdiction; and, in 
doing 80, has impliedly and virtually and effectually 
prohibited them from legUlating on any other than the 
subjects comprised in the powers given by that Aot. 
Tbe right of the Imperial Parliament, when conferr- 
ing legislative power on the liocal Legislatures, to limit 
the exercise of them, cannot bo questioned ; and any 
local Act pahsed beyond the prescribed limit, being 
Mfitrary to the terms of the Imperial Act, must 
necessarily be ultra virtt,** 

A little further on, and toward the con- 
clusion of his judgment, Justice Henry deals 
directly with that question, of Her Majesty 
being a portion of the Legislature, in these 
terms: 

" If the Imperial statute has not given the necessary 
legii^Utive power to the Local LegiflatureSian Act of 
tbein would be of no higher value than a city or* 
dioanoe. such as I have stated. The argument of this 
question, however, is unavailable, for the Queen has 
Bot signified her assent to tbe local Act in question. 
By the prcvLStons of section 90 of the Imperial Act, 
the Qovemor General, and not the Queen, assents to 
hetl Acts made in his name, aa provided. The Lieu- 
tenant Qovemors are apppointed, not by the Queeni 
Iwtb; the Qovemor General in Council. It cunnot, 
therefore, be sucoessfnlly contended that the Queen 
bai assented to the Local Act in question ; nor can it 
be with greater sucoess contended that by assenting to 
it tbe Qovemor General had any power, in doing so, to 
interfere with the Royal prerogative." 

One otirar extract from the decision of Mr. 
Justice Tascbereau indicates the same con- 
closion : 



*' But, said the appellants, Her Majesty haa assented 
to this Act of the if ova Scotia Legislature. This, in 
my opinion, is a grievous error. Her Majesty does not 
form a constituent part of the Provincial Legislatures, 
and the Lieutenant Governors do not sanction their 
Bills in Her Majesty's name." 
Then he goes on to show that the Bills are 
not sanctioned by Her Majesty at alL The 
hon. gentleman, therefore, I think, will see 
that the heresy which the Supreme Court of 
Canada was aiming at in the decision of 
Lenoir vs. Ritchie was not at all, in fact, the 
proposition that the statutes of a Province 
cannot bind the Crown ; but that the Crown 
is not necessarily bound by the provisions 
of a Provincial statute by the fact of its be* 
ing allowed to go into operation, and the Act 
for its validity and effect on the Crown, must 
depend on the single consideration whether 
it is within the powers conferred on the Pro- 
vinces by the British North America Act. 
Then the court proceeded to the next step, 
to consider whether it was within the range 
of the subjects entrusted to the Provincial 
Legislatures, and came to tlie conclusion 
that the appointment of Queen^s Counsel was 
simply the conferring of a title of honor 
carrying rank and precedence, and, therefore, 
was not within the exclusive powers given 
to the Local legislatures. Now, the hon. 
gentleman read to the House a summary of 
several decisions of Her Majesty's Privy 
Council, in which the position was laid dowji, 
that the Provincial Legislatures have, as the 
hon. gentleman asserted, a plenitude of 
powers. I do not for a moment question the 
force of the decisions referred to. They by 
no means take the view, that the Provim^ial 
Legislatures have any powers, plenary or 
otherwise, beyond tiiose given to them by 
the British North America Act The single 
effect of all that line of decisions is, that 
within the powers conferred upon them by 
the British North America Act, the Provin- 
cial Legislatures are supreme in their legis- 
lation ; but the fundamental question which 
lies at the base of this whole controversy 
with regard to the appointment of Queen's 
Counsel, is, whether it is within Provincial 
powers or not. If it is within Provincial 
powers, I admit that those powers are so 
plenary, that they may supersede the powers 
which may be vested in the Central Govern- 
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ment. The hon. gentleman has made re- 
ference to the form of the commissions which 
are now issued, and which the hon. gentle- 
man thinks are ladicrous in their character. 
I do not profess to be^iser in my generation 
than all the Attorney Generals who have 
preceded me, and all those who administered 
affairs of this kind in the various Provinces 
of Canada, and I think it will be foand that 
the commission which we have issued is in 
substantially the same form as that estab- 
lished ever since the appointment of Queen's 
Counsel has been made by the Federal 
Government, and is subsitantially in the 
same tenor as the commissions issued by 
the Provincial Governments before Con- 
federation. I think, further, it will be found, 
on a close comparison of that commission 
with the commissions that used to be issued 
by Her Majesty's Government conferring the 
rights of Queen's Counsel on practitioners in 
British North America, that the forms of the 
two are substantially the same. The com- 
mission simply confers the title qvanittim 
vcUeat, and does not profess that the prece- 
dence conferred upon the recipient shall 
justify him in asserting rank or precedence 
over any class or over any particular num- 
ber of persons. It assumes that the decisions 
of the Supreme Court of Canada, when they 
are announced, are the law of the land, and 
being so, the precedence is to be regulated 
by the court to whom the patent is presented, 
and, in the ordinary course, confers on the 
recipient the right to rauk next to the person 
Vho last received the authority. The hon. 
gentleman impugned the force and effect of 
the decision in the case of Lenoir re. Ritchie, 
not only on the ground I have already re- 
ferred to, that it proceeded on a point which 
really was not raised in the ai^gument on the 
appeal, but likewise on the ground that the 
parties interested had not been heard. I am 
nut able to agree with the hon. gentleman in 
that view of the case. It might have been 
more satisfactory if all the Provincial Govern- 
ments had been invited to take part in that 
argument, or it might not The question 
was raised in the Supreme Court of Nova 
Scotia between a barrister holding a patent 
from the Governor General and a barrister 
holding a patent from the Lieutenant Govern 



nor of the Province. Those two parties were 
all whose rights were immediately ooncemed 
in the subject under controversy. Although, 
in the litigation of those rights, doctrines of 
law were laid down which were exceedingly 
interesting to many persons outside of the 
immediate litigants, that is precisely the 
case with every important decision pro- 
nounced ; and if we impugn the decision of 
Lenoir w- Ritchie on the ground that every 
person who took an interest in the subject 
was not heard, we must take the ground that 
every decision of the courts of this country 
and of the mother country is inconclusive in 
establishing the law because the hon. mem- 
ber for Bellechasse or myself may have had, 
or intended some day to bring, a suit just 
like it, and ought to be heard, and, therefore, 
is not binding on us. Now, in replying to 
the observations of the hon. gentleman some- 
what fully, as I felt bound to do in courtesy 
to him, considering the care he had bestowed 
on this subject, and the care and ability with 
which he brought it before the House, al- 
though I have followed him at some length, I 
do not propose to aak the House, and I hope 
he will not think of pressing it, for a decision 
of the legal question by a vote proposed in 
amendment to going into Supply. I do not 
propose this afternoon to state, and, I think, 
I am not called on to state to the House, 
what m> opinion is as to the powers of the 
Provincial Legislatures or Governments with 
regard to the appointment of Queen's Counsel 
That has been within certain lines decided 
by the Supreme Court of Canada. All I have 
ever said, in answering despatches which 
have come from any of the Provinces in 
reference to my report, is, that while the 
decision of the Supreme Court of Canada in 
Lenoir t». Ritchie exists and remains undis- 
turbed, we must recognise it to be the law of 
the land within the limits within which it 
proceeds, not extending those limits; and 
that, if any person, whether a Provincial or 
Federal appointee to this office or any other, 
is of opinion that the case of Lenoir vf. 
Ritchie does not deny the authority of the 
power which appointed him, it rests with the 
courts of the country to administer between 
him and those who contest his rights, the 
same measure of justice that was meted out 
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between Mr. Lenoir on the one hand and 
Mr. Ritchie on the other. I think myself 
ibat it would be more conveoient to allow 
these constitational qnestions to be settled 
in that way, tmless the actaal rights of pro- 
perty of the two Governments are so inter- 
fered with by the action of one of them as to 
make it inconvenient that such action should 
be allowed to continue in a contestation of 
the rights which respective parties claim to 
haTe, under appointments conferred upon 
them by different Governments ; when, with- 
«it derogation to the exercise of administra- 
tiTe powers by the two Goverumente, the 
qnestions in dispute can be left to the de- 
cision of the tribunals which may be appeal- 
ed to by thoee parties, I think it is more 
nmple that they should be left to the 
tribunals than that we should interfere. For 
these reasons I do not feel called upon, this 
afternoon, to assert with any confidence or 
dogmatism what is my own individual 
opinion on this point. The hon. gentleman 
has not been able successfully to question 
the decision in the case of Lenoir vs. Ritchie. 
While that decision remains unreversed, it 
ought to be recognised by this Parliament 
M the law of the land. But the hon. mem- 
ber for Bellechasse (Mr. Amyot) has made 
an argument to the House in which he claims 
to have reached the conclusion that the de- 
cision of the highest tribunal in this country 
was wrong in point of law, and he asks the 
Hoosethis afternoon, on amendment to go 
into Supply, to reverse that decision by its 
v(rte. Without, therefore, saying what found- 
ation there may be for the ingenious and 
able aigument the hon. member has ad- 
vanced, without saying that I am able to 
concur in any of the points which I may 
have omitted to answer, from foi^getfulness 
of the hon. gentleman's argument as it fell 
on my ear, or from the difficulty I sometimes 
experienced in hearing him— without going 
further into the matter, I simply ask the 
House to decline giving an opinion on this 
question, seeing that it has been decided by 
the highest court in the country within cer- 
*«n lines and limits, and that, outside those 
Koes and limits, we may leave that question 
^ be prened to a solution" by those directly 
interested. I woold nige on hon. members 



that we should pause before undertaking to 
declare our opinion to-night on a difficult 
question of law, upon which the courts have 
differed, and Provincial Governments have , 
differed, and in respect of which, when this 
question comes finally to be conclusively de- 
cided, we might have the mortification of 
seeing that we had expressed and recorded 
on our Journals a fallacious opinion as to 
what the law of the country is. 

After some remarks from Mr. Mills the 
amendment was withdrawn. 



RECOMMENDATIONS TO MERCY. 

The Crewe murder case was one in which 
two lads were charged with the murder of 
their fiather, who had been guilty of cruelty 
to their mother. Richard Davies, the elder 
lad, was hanged April 8. The younger lad 
was reprieved. The Law Jwmal remarks 
upon the case : — 

The Crewe murder trial has, as might have 
been expected, ended in a verdict of guilty, 
accompanied by a recommendation to mercy 
on the ground of the youth of the prisoners, 
who are seventeen and nineteen years of age 
respectively ; and this recommendation, to- 
gether with the ground of it, was no doubt 
at once 'forwarded to the proper quarter/ 
The recommendation to mercy is entirely 
outside the law of England. The judge 
has no judicial duties in respect of it ; and, as 
far as we have been able to discover^ text- 
writers are silent both as to its history and 
general practical effect. Sir James Stephen, 
however (* History of Criminal Law/ vol. ii. 
p. 89), makes the wise suggestion, * that im- 
provements might be made in the definition 
of the offence of murder, which would dimin- 
ish the proportion of cases in which an 
interference with the law would be necessary,' 
and ' is convinced that in regard to capital 
cases the judge bhould have a discretion 
analogous to that which he has in cases not 
capital,' though he says, * no one is more 
opposed than I am to the abolition of capital 
punishment.' In many foreign countries the 
question whether or not the punishment of 
death should be awarded in doubtful cases 
rests entirely and expressly with the jury. 
This is notoriously the case in France, Italy, 
and Russia, while in Geneva the law goes so 
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far as to recognise a distinction between a 
verdict of guilty ' under extenuating circum" 
stances/ and one with the words 'under 
very extenuating circumstances/ the effect 
of either being to prevent the sentence of 
death or imprisonment for life being passed, 
and the punishment being, of course, slighter 
in case of the latter verdict In the United 
States a solution of the difficulty appears to 
have been pretty generally attempted by a 
division of murder into murder in the first 
and murder in the second degree. From the 
appendix to the report of the Capital Punish- 
ment Commission it appears that the youth 
of the prisoner is recogniased as a reason for 
mitigating the sentence of death in Spain, 
Saxony, and. one of the Swiss cantons ; but 
it has never been expressly recognised in 
this country beyond the application of the 
common-law rale that below the age of seven 
DO criminal offence can be committed, and 
between the ages of seven and fourteen a 
prisoner is presumed to be incapable of 
felonious intent until the contrary be proved. 

INSOLVENT NOTICES. ETC. 

Quebec Qffietal Gazette, April 5. 

Judicial Abandonments. 

AIphonaeBertrand. hotel-keeper and trader, parish 
of St. Phioide. district of Terrebonne, March 27. 

Gilbert Cnrrie Campbell, tinsmith, Ormstown, die- 
triot of Beaaharnois, March 26. 

Stanislas Gougeon, butcher, Montreali March SI. 

Louis Pelchat, trader St. Valior, district of Quebec, 
March 29. 

Curatory appointed. 

Be Barton & McDonald, auctioneers and commis- 
sion agents.— P. B. E. deLorimier) Montreal, oaratori 
March 28. 

He Geoige Danreau, Quebec— D. Arcand, Quebec, 
curator, March 29. 

Be Marie Anne Dnsault, doing business under name 
of Gingras & Co.— BUodean & Renaud. Montreal, joint 
curator, April 1. 

i^e N. Godbout &Co., Montreal.— C. Desmarteau, 
Montreal} curator, Maroh 26. 

Be Joseph £. Laflamme, roofer, St Heniy.— N. P. 
Martin, Montreal, curator, Mareh 2S. 

Be Jacques Neveu, Ripon.— Kent &Turcotte, Mont- 
real, joint curator, March 29. 

Be Anthime Robert, Upton. — P. Fafard, Upton, 
curator, March 29. 

Dividends. 

Be A. Wm. Beattie, Dunham.— First and final divi- 
dend, payable April 21, T. F. Wood. Dunham, curator. 

Be R6mi Bernard.— First and final dividend, payable 
April 16, F. X. A. Boisseau, St. Hyacinthcj curator. 



Be Bonin k Allaire, Montreal.— Dividend, payable 
April 23, Kent & Tnreotte, Montreal, Joint curator. 

Be Ald^ma Bourbonnus, parish of Ste. Marthe. 
tanner.— First and final dividend, payable April 28, P. 
K. K de Lorimier and A. Jeannotte, curator. 

Be Wm. Donoet, Grande-Piles.— Dividend, payable 
April 28, Kent k Turcotte, Montreal, joint curator. 

Be Georges Duberger. — First and final dividend* 
payable April 17, Etie Angers, Malbaie, curator. 

J7« Gigu^re & Co., Quebec. — Dividend, payable 
April 28, Kent & Turcotte, Montreal, joint curator. 

Be M. GuiUet, Three Rivers.— Dividend, payable 
April 28i Kent <& Tnreotte. Montreal.joint curator. 

Be Francis Lemay, Montreal.— Dividend, payable 
April 28, Kent & Turcotte, Montreal, joint curator. 

Be F. X. Lepage, dry goods, Quebec-First and final 
dividend, payable April 21, H. A. Bedard, Quebec, 
curator. 

Be Prosper Philippe Mereier.— First and final divi- 
dend, payabre April 23, P. S. Grandpr^, St. Val6rien 
de Milton, curator. 

Be F. X. Sarrasin, Three River^.-Dividend, payable 
April 28, Kent & Turootte, Montreal, joint curator. 

Be Wm. Stanley, book-seller, Quebec.— Fint and 
final dividend, payable April 21, U. A. Bedard, Quebec, 
curator. 

Be F. X. Trudeau, Montreal.— Dividend, payable 
April 28, Kent & Tureotto, Montreal, joint curator. 

Sfparaiion as'to Property* 

Filioit6 Brosseau vs. Vital Robert, parish of St. 
Philippe, March 29. 

Caroline Eno dii Deschamps vf . Isaie Rivet. Mont- 
real, Mareh 26. 

Aoeina Foreman vs. Wilfrid Leolere, Montreal, 
April 5. 



GENERAL NOTES. 



Enfobcino Enolish JuDOkEiTTS vs Italy. — The 
British vice-consul at Venice, in his last report, 
remarks that cases frequently occur of British 
subjects having to enforce a sentence in Italy against 
foreigners obtained from a legally eonstituted Court 
in England, commencing proceedings anew in aooord- 
ance with the local laws, thereby incurring a heavy 
expenditure, with doubtful prospects of success. It 
is quite needless to do this, for whenever a sentence 
against foreigners is legally pronouneed by a duly 
constituted Court in England, the enforeement in 
Italy may be demanded of the Court of Appeal in the 
jurisdiction of which the sentence is to be put into ex- 
ecutioD» on production of the original documents duly 
legalised by an Italian oonsul. The Court of Appeal 
will examine if the sentence has been legally issued, 
and if all the required formalities with respect to the 
serving of summonses, Ac, have been observed; and, 
if there is nothing in the sentence against public order 
or right, the Court will issue a decree giving the same 
force to thejudgmeiitas if it had been delivered by 
an Italian tribunal. This mode of proceeding, which 
would appear to be little understood in England, or at 
least imperfectly resorted to, is called 'Giudisiodi 
Deliberazione.'— Z«ai0 Journal, 
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A recent deciBion in England by Mr. 
Justice Kekewich, in the cases of Simmons 
T. L(mdon Joint Stock Bank, and LiUie v. The 
Sam^ if it be approved by the higher ooarts, 
will place an onerous obligation on bankers. 
The learned Judge has held, in effect, that 
bftQkB, before making advances to stock- 
broken on bonds or other securitiee payable 
to bearer, are bound to make inquiry as to 
whether the securities are actually the pro- 
perty of the persons obtaining the advances. 
The facts of LUtU'9 eme, as stated by the 
Lfmdm Law Jouamal^ are these: Little em- 
I'lojed a firm of stockbrokers in the city of 
I/xidoii to purchase on his acooxmt certain 
bonds, which were, on the £em» of them, pay- 
able to bearer, and which admittedly passed 
from hand to i\and. These bonds he paid 
for sooner or later, and left with the brokers 
for safe custody, though apparently with a 
riew to speculation. The brokers, however, 
<lepodted the bonds with the bank to secure 
^ivances to themselves, and subsequently, 
bat without redeeming them, became de- 
Mie» on the Stock Exchange and were 
a^jodicated bankrupts. ' Under these cir- 
cjmstances Little claimed the bonds, and 
the baok refused to give them up, and Mr. 
loatioe Kekewich has held that the refusal 
was not justifiable. The bank, it should be 
added, Imew that the persons making the 
(iqnsitwere stockbrokers, and they never in- 
qcired whether the bonds were the brokers' 
oTn property, and in all probability they 
^v that it was the practice of some 
hrokeis in the city of London to deposit a 
oomber of securities en hloe to cover the 
vbola of a loan made to themselves. Bankers 
certanily will be strongly opposed to having 
the daty of investigation thrust upon them. 
-^ t bulk officer stated in another case, the 
resalt of such an inquiry would be to offend 
ui honest customer, while a dishonest one 
woQld readily answer that the securities 
vm his own property. Then] he question 



would come up, what amount of research on 
the part of the bank would be deemed suffi- 
cient It is expected that the question will 
be carried to the highest Court 



BiggB et al, v. Falmer et al,, before the New 
York Court of Appeals, is fortunately a rare 
case in the complex record of litigation. The 
question was whether a murderer can in- 
herit his victim's property. A lad, sixteen 
yeara of age, who was aware that his grand- 
flEbther had made a will in his favor, poisoned 
the old man in order to get the bequest at 
once. . For this crime he was tried, and con- 
victed of murder in the second degree, and 
when the action was commenced he was 
serving his sentence in the State Reforma- 
tory. The action was brought by two of the 
testator's children, to have the provisions of 
the will in favor of the youthful murderer, 
cancelled and set aside. The first Court dis- 
missed the action, and from this judgment 
an appeal was taken to the New York Court 
of Appeals which reversed the decision. Gray 
and Danforth, JJ., dissenting. In our own 
Code we have an article (610), copied from 
Art 727 of the Code Napoleon, based upon 
the Roman law, which excludes from suc- 
cessions, (1) The heir "who has been con- 
victed of killing or attempting to kill the 
deceased ;" also (3) The heir of full age, 
who. being cognizant of the murder of the 
deceased, has failed to give judicial informap 
tion of it" The New York Court were with- 
out any positive text of law to go upon, 
and were forced to admit that the statutes 
regulating the devolution of property, if 
literally construed, gave the inheritance to 
the murderer. They were forced to reason 
as follows : " It was the intention of the law 
makers that the donees in a will should have 
the property given to them. But it never 
could have been their intention that a donee 
who murdered the testator to make the will 
operative, should have any benefit under it" 
They cited 1 Blackstone Com., 91, where the 
author, speaking of the construction of sta- 
tutes, says : ** If there arise out of them any 
absurd consequences manifestly contradic- 
tory to common reason, they are, with re- 
gard to those collateral consequences, void. 
• . . When some collateral matter arises 
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out of the geneial words, and happens to he 
xmreasonahlet then the Judges are, in decency, 
to conclude that this conseqnence was not 
foreseen by Parliament" 



The office of permanent principal or dean 
of McGill law faculty, as re-organized under 
the McDonald endowment, has been offered 
to Mr. N. W. Trenholme, Q. C, and accepted 
by him. This is a good selection, and augurs 
well for the success of what will now be 
really a school of law. The remuneration 
attached to the office is, we believe, the same 
as that received by Mr. Marsh, of* the 
Toronto school, viz., $4,000 per annum. The 
holding of this office involves the relinquish- 
ment of practice at the bar. 



keeper, it was held that $7 per day was an 
adequate remuneration. 

2. Where the liquidator petitioned for his 
discharge as liquidator, and it appeared that 
he had appropriated to himself firom the 
funds received, an amount exceeding the 
remuneration fixed by the Gourti and the 
evidence did not disclose the exact amount 
in which he was indebted to the estate, the 
Court refused to grant his discharge, without 
fixing any amount to be paid by him as a 
condition of obtaining his discharge.— 
Pknder is FUzgerM^ Dorion, Gh. J., Tessier, 
Cross, Bo8s4, Doherty, JJ., Nov. 27, 1888. 



COXJRT OF QUEEN'S BENCH — 
MONTREAL.* 

Insolvency — Claim against insolvent — Notts 
held as collateral security — Collocaiion, 
Hbld:- (Be versing the judgment of the 
Court of Review, M.L.R., 2 ac. 338), That 
a creditor who holds notes or merchandise 
as collateral security, is not entitled to be 
collocated upon the estate of his debtor in 
liquidation, under a voluntary assignment, 
for the full amount of his claim, but is 
obliged to deduct any sums he may have 
received from other parties liable upon such 
notes, or which he may have realized upon 
the goods ; and it does not matter at what 
time such sums have been received on ac- 
oountf provided it is before the day appoint- 
ed for the distribution of the assets of the 
estate on which the claim is made. Thibavr 
deau <k Benning, Dorion, Ch« J., Tessier, CrosS| 
Boss^, Doherty, JJ, Jan. 26, 1889. 

Quantum Meruit — Remuneration of Liquidator 
— PeiitUmfor Discharge. 
Held .•— 1. That the Court, in taxing the 
remuneration of a liquidator to an insolvent 
company, will take into consideration the 
nature of the services rendered ; and where 
it appeared that the services for the most 
part were such as might have been pe]> 
formed by any ordinary competent book- 

* To appMf in MoQtTMl Iaw Reports, 6 Q.B. > 



Sale—Agent— Quantum MerwU—OommissUnL 
The appellant charged the respondent with 
the sale in his behalf of certain real prop- 
erty, and it was agreed that he shooM have 
three months to effect a sale. A few days 
before the expiration of the three months 
the appellant exchanged the property for 
another, owned by his brother-in-law, re- 
ceiving $4,200 to boot, and the biother-in- 
law sold the same property for $10,700. 

Held:—1. That the property having been 
alienated by the appellant before the expira- 
tion of the three months, the respondent was 
entitled to the usual commission of 2} per 
cent, on the value obtained, although it did 
not appear that he had done anything to 
facilitate the disposal of the property. 

2. That the exchange being an aJienation 
equivalent to sale, the respondent was en- 
titled to his commission upon the whole 
value, $10,700, and not merely upon the 
$4,200 received to hoot— Carle dc Parent 
Dorion, Ch. J., Tessier, Cross, Boss^ Doherty, 
JJ., Jan. 19, 1889. 



Cdsts— Appeal on question of-^Tender—Re' 
covery of portion of amount sued for. 

Held:—1, An appeal will be entertained 
on a question of costs where the Court below, 
in adjudicating on the oostSi proceeded upon 
a wrong principle. (See Prowse ds Nieholsonf 
M. L. R., 5 Q. B., p. 151.) 

2. The plaintiff sued for $774 and the 
defendant tendered $334, but without costs. 
The plaintiff proceeded with the suit for the 
whole amount, and the tender was held suffi* 
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cioit as to principal; hM, that the plaintiff 
flbodd be condemned to pay all costs after 
filiog piea, indnding oosts of enquSie* 

Z, A judgment which condemns the plain- 
tiff who succeeds for part of the amount sued 
for, to pay the defendant costs of contestsr 
don ts of an action for a sum representing 
tbe difliBrenoe between the amount sued for 
and the amount recoTered, is erroneous in 
principle, and each an adjudication as to 
coetB is not within the discretion allowed the 
Conrt by Art 478, C. G P. McCartney & 
Lmtk^^ Dorion, Gh« J., Cross, Baby, Church, 
JJ^Feb.2S, 188& 



COUB DE MAGISTRAT. 

MoKTBiAL, 21 juin 1889. 
Coram Champagne, J. C. M. 

BbON dit DUBOGHKB V. DuFBBSNa 

Veaii^Hypoihtqtte'-Orai'nte de trovbU^DroU 

de VacheteuT^OapUtU et irUirits, 

^rsGk:--Qiu Padietew d^immeubie qui a raison 

de cnrindre d^itre trovJbU dam aa possesdon 

pat mtUe d^un hypotktque qufil dicouvre mr 

la propriiU par ltd achetSe, a droit de re^ 

tenrleeapUal dttjutqtidk ce que la cawe de 

tnuhle dUgparamef ma\» U ne peut 9e refuser 

de payer lee inUrits qui deviennent ichue 

mr le capital nun payL 

P» CmuAM : — Le demandeur a vendu un 

H dans la cit6 de Montreal, an d^endeur 

poar le prix de |600, payable $100 par paie- 

mentsde |25 chacun tons les trois mois, et 

1a balance de $500 apr^ nn d^lai de six ansy 

&vec inter6t snr le tout du jour de la veute, 

lequel int^r^t payable tons les six mois. 

L'action est pourun paiement de $25 sur 
le capital et de plus $22 pour int^r^ts 6chus. 
Le defendeur plaide qu'il craint, avec rai- 
son, d'etre trouble ; qu'il existe une hypo- 
tb^oe de 1600 snr son lot et trois autres lots 
qoi appartiennent encore an demandeur, et 
qa'il ne pent pas Stre tenu de payer, sans 
qn'il y ait main lev6e de cette hypoth^que, 
on que caution lui soit donn^e qu'H ne sera 
pis trouble 

L« defendeur ne peut §tre tenu de payer le 
capital tant qu'il n'y aura pas main lev6e de 
l*bypotb&que, k moins que caution lui soit 
<ioQB^ qu'il ne sera pas trouble. Mais le 



d^endeur ayant la possession du terram, il 
doit payer les inter^ts r^clam^ et qui sont 
dts sur son prix de vente, la crainte d'etre 
troubl^e ne se rapportant qu'au capital. H y 
aura done jugement pour le montant r^ami6 
avec sursis & Pex^ution, pour le montant de 
$25 jusqu'^ ce que caution soit donn^e on que 
la cause du trouble ait cess6» avec d^pens 
d'une action de moins de $25. 

AuUmih: C. C 1535, 1576 ; 27 L. C. J. 358 ; 
7 L. C. J. 32: 9 L. C. R. 1310; 21 J., 101 ; 21 
J., 253 ; 4 Leg. News. pp. 45, 55 ; 26 J., 22. 

Bhard '& Brodeur, avocats du demandeur. 

Mercier, BeausoleU, ChoquetU & Jlforrtn^au, 
avocats du d^endeur. 

(J. J, B.) 

COUR DE MAGISTRAT. 

MoNTiuiAL, 21 juin 1889. 
Cwata Champaonk, J. C. M. 
Mabsolais et al. v. Dame Pbbbas et al. 
Bref—Mari etfemme-'AmendemevU, 
JvQk : — Que dans une action od la femme est 
poursuivie personnellement et oiH le mari 
est mis en cause, mais seulement pour 
autoriser son epouse, une motion deman- 
dant H amender le href et la declaration 
de manidre & mettre en cause le mari 
personnellement comme dSfendeur, To- 
mission du nom du d^endeur dans le 
bref est une nullity absolue que la Cour 
ne peut rectifier. C. P. C. 49 et 51. 

Amendement refus^. 

Ethier S PeUetUr, avocats dee demandeurs. 
Beique, La^orUaine & Turgeon, avocats des 
d^endeurs. 

U. J. B.) 

LORD SELBORNE AND THE HOUSE 
OF LORDS' 
The Earl of Selbome has written as follows 
to a correspondent of the Times who drew 
his attention to Lord Rosebery's proposal— 
" That a peer ought to be given the choice of 
whether he wishes to enter the House of 
Lords or not, and that, if he has not had that 
choice originally, he should have the option 
of whether he wishes to remain there or 
not "—and asking whether his lordship did 
not consider that the proposed reforms were 
not only unnecessary, but would weaken the 
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Hotuae of Lords : '* BlAckmoor, West Lias, 
Hants: Febmary 13.— Sir,— In reply to your 
Jetter of yesteiday^ I have to say that I do 
not agree with those who think that the 
change, in approval of which Lords Derby 
and fiosebery and Mr. Morley seem to con- 
cur, would weaken the House of Lords. As 
to its necessity I can say nothing, but if the 
constitution of the House of Lords is to be 
altered, I think this is one of the changes 
which might be expedient Lord Derby 
mentions some cases in our past history in 
which it would have been very convenient 
(in contingencies which might easily have 
happened) if succession to a peerage had not 
removed a leading man from the House of 
Commons, and at the present moment Lord 
Hartington's case is at least equally in point 
Lrish peers eligible to be representative peers 
for Ireland have sat and exercised great in- 
fluence in the House of Commons— «.^. Lord 
Palmerston and Lord Londonderry (best 
known as Lord Castlereagh). To have lead- 
ing men of its order removed of necessity 
from the House of greatest power and politi- 
cal influence does not seem to me to be a 
source of strength to the House of Lords. If 
young, they are more likely to be actively 
usefol in the House of Commons, and after 
they have served their time there they will 
naturally no (as Lord Bussell and as many 
more have done) to the House of Lords and 
bring with them more strength. Of course, 
every plan for changes in such an institution 
as the House of Lords is open to objections ; 
the question is, on which side the reasons 
preponderate. — I am, sir, your obedient 
servant, Sblbornk.'' 



BILLS AND NOTES, 
The following extract from the official re- 
port of the debate in the Senate, April 10, is 
of interest :— 

On clause 51 of the Bill relating to Bills of 
Exchange, Cheques and Promissory Notes: 
Hon. Mr. Drummond— Why should there 
be any distinction made between the Pro- 
vince of Quebec and other provinces in the 
noting and protesting of an inland bill for 
non-acceptance and payment? I heard the 
opinion expressed within the last day or two, 



by a judge of the Province of Quebec, that it 
was injudicious and improper that there 
should be any distinction made. I submit 
that what is sufficient for one province ought 
to be for the others. 

Hon. Mr. Powbr— I presume the secret of 
it is, that the notarial body is a very large 
and influential one in the Province of Que- 
bec, and is also well represented in the 
House of Commons, and they have taken 
care that their fees shall not be taken away 
from them. 

Hon. Mr. Abbott— The people of Quebec 
desire to have their law as it is, and it seems 
to me, as it is only a matter of procedure and 
not of law, it is desirable to keep it as it is. 
It is a process that their forefathers have 
been accustomed to for centuries ; they wish 
to retain it, and I can see no objection to 
allowing them to do sa 

Hon. Mr. Pbllbtibb— I must believe the 
hon. gentleman from Montreal when he says 
that a judge there expressed the opinion that 
there should be no difference in the law in 
the Province of Quebec and elsewhere ; but 
I am sure that the judge does not represcDt 
the opinion of the province or of the Bar of 
the province. I remember an occasion when 
an attempt was made to have a change in 
the law of Quebec in this respect, and not 
only the members of the Bar, but the Bench 
also, were opposed to it 

Hon. Mr. Kaulbach— It is desirable to 
have the law uniform — ^not only the law but 
the procedure. 

Hon. Mr. P^LLvnaB- Then make it as it 
is in Quebec, and we will have no objection 
to it 

Hon. Mr. Bououc— I have now heard for 
the first time that a judge has made objec- 
tions to the practice in the Province of Que- 
bec. I have, on many occasions^ heard 
those gentlemen state that the commercial 
law of Quebec was the best that could be had 
anywhere. Our people are used to the law 
as it exists in the province, and the slightest 
change would work very prejudicially against 
them. 

Hon. Mr. Rbsbob— Will the hon. gentle- 
man explain why notarial fides are more than 
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twice as high in the Province of Quebec as 
tbej are in the Province of Ontario? 

Hon. Mr. Bouduo— That is a matter of de- 
tail I do not think they are double, but 
protests are not so numerous in our province 
as in other provinoeSi in consequence of the 
high notarial fees. 

Hon. 'Mr, Abbott— My hon. friend will 
perceive that in Quebec the notarial profes- 
sion is a learned profession by itself. In the 
other provinces any one may be a notary ; it 
is an incident generally to some other prolu- 
sion, and there is no reason for paying a 
high price for services which are almost 
mechanical There is no reason for making 
the same charges in the other provinces that 
prevail in the Province of Quebec. 

Hon- Mr. Soott— Will ray hon. friend ex- 
plain why those words are introduced in 
clause 51— "but it shall not, except in the 
Province of Quebec, be necessary to note or 
protest any such bill in order to preserve the 
leooorse against the drawer or endorser.^' 
How is the drawer or endorser to be held 
unless he is notified? 

Hon. Mr. Abbott — I put that question to 
those who drew the Bill, and the explanation 
is satisfactory to a certain extent There is 
another clause in the Bill which provides 
that if an inland bill is dishonored notice 
most be given to the endorser and the 
drawer, but they do not insist on the for- 
mality of a protest That is what is dis- 
pensed with in the practice in Ontario. 
Nq]ting means notarial notation, which is 
completed by protest 

Hon. Mr. Scott— I think those words are 
simply confusing. 

Hon. Mr. Abbott— I propose to add after 
the word '* but,** in the third line, " subject 
to the provisions of this Act with respect to 
notiee of dishonor." 

Hon. Mr. Soott — ^The clause means noth- 
ing, and should be struck out altogether. * 

Hon. Mr. Abbott — ^This clause deals with 
the protesting of bills, and it says that in- 
land bills need not be protested. I under- 
stand that that is the law in England, and 
it makes the law uniform throughout the 
pBovinoes, except the Province of Quebec. 

Hon. Mr. Rbuoe— The notice of dishonor 



would not entail the expense of a notarial 
protest 

Hon. Mr. Abbott— It would not The 
amendments I propose to make to this clause 
are, after the word ** but," in the third line, 
to add " subject to the provisions of this Act 
with respect to notice of dishonor." 

Hon. Mr. Powbb— That is clear from the 
provisions of the Act 

Hon, Mr. Abbott— My theory about legis- 
lation is that we should endeavor to put it in 
such a form that persons will not be liable to 
be misled by it I must confess that I was 
misled by this for some time, and imagined 
that the bill rendered it unnecessary to take 
any proceeding whatever with regard to in- 
land bills of exchange, and one would 
naturally think so, reading the clause by it- 
self. Therefore, as this amendment will 
make it quite clear, I think it will be better 
to adopt it 

The amendment was adopted. 

Hon. Mr. Sanfobd— Do I understand that 
the portion referring to the Province of Que- 
bec is struck out ? 

Hon. Mr. Abbott — ^No. Why should my 
hon. friend take such an interest in the Pro- 
vince of Quebec? 

Hon. Mr. Saitford— I take a considerable 
interest in the Province of Quebec If this 
exception is permitted, anyone whose busi- 
ness extends to the Province of Quebec 
would have to keep in his employ somebody 
specially to watch these matters in that pro- 
vince. We are legislating for the Dominion, 
and I cannot see why a law which is applic- 
able to the other provinces should not be 
suitable for the Province of Quebec. I am 
not alone in taking this view of it Many 
who are doing business in different sections 
of Canada^feel as I do on this question. If 
we have one uniform law for all the pro- 
vinces we will avoid serious mistakes and 
embarrassing losses. 

Hon. Mr. Abbott— I hope my hon. friend 
will move that inland bills be protested 
notarially in other provinces as well as in 
Quebec. I think it is a better system. 
There is really no change in the principle of 
the law whatever. It is only a minor pro- 
ceeding, and I do not see why we should not 
indulge the Province of Quebec in this mat- 
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ter. I should like to know whether I am 
expressing correctly the feelingA of represen- 
tatives from Quebec in saying that they de- 
sire to retain this mode of procedure in the 
event of a bill being dishonored. I think it 
is hard to deny it to them, inasmuch as it 
does not materially affect the other pro- 
vinces. 

Hon. Mr. Drummond— It is quite impos- 
sible to say that a special regulation affecting 
Quebec does not affect other parts of the Do- 
minion. In this case the notarial protest 
should be dispensed with if it is found un- 
necessary elsewhere. If the suggestion of 
the hon. leader of the House, that the other 
parts of the Dominion should adopt this sys- 
tem of notarial protest, were to prevail, it 
seems to me that the tail would wag the dog. 
I am of opinion, not having ai^ interest in 
notarial fees or legal expenses, that the parts 
of the clause referring specially to the Pro- 
vince of Quebec should be omitted. 

Hon. Mr. Kaulbach— The object of this 
Bill is to harmonize the commercial law as 
far as possible throughout the Dominion. I 
do not see why Quebec could not come under 
the general law which applies to all the 
Dominion. Commercial law should prevail 
uniformly in all the provinces, and I do not 
think that Quebec would be much opposed 
to such legislation. 

Hon. Mr. Powkr.— This requirement, that 
not only shall notice be given by a holder of 
the bill, but that he shall go to a notary and 
get him to make an official protest, is simply 
a sort of trap to the unwary creditor, and I 
can readily understand that a business man 
residing in another province, to whom an in- 
land bill becomes due from some one in the 
Province of Quebec, and payable ip that pro- 
vince, may very likely be misled, may act 
upon the law as it is in his own province 
and find afterwards that, according to the 
law of the Province of Quebec, he should 
have employed a notary and had the bill 
protested. There is a very serious objection 
to maintaining this exception in the bill. I 
cannot, for the life of me, see how a debtor 
in the Province of Quebec should feel 
aggrieved, because he will be relieved, if 
this provision is stricken out, from the neces- 



sity of paying the notarial tses in addition to 
the amount of the bill I quite agree that it 
will more or less diminish the emolumieiitB 
of a very respectable class of the commonity 
in the Province of Quebec, but I do not know 
that we are just now bound to consider them, 
and the argument of the hon. gen tlem i ui 
that this has been the law in the Provinoe 
of Quebec for along time does not seem to 
have much force. 

Hon. Mr. AaBOir^Both of my hon. friends 
mistake the application of the theory they 
advance. They say that commercial law 
ought to be the same throughout the Domin- 
ion. The commercial law is made unf iorm 
by this Act ; the obligations and remedies 
are the same throughout the whole of the 
of the provinces ; but in Quebec, if the parties 
are sued they are sued in a different manner 
from that which is recognized in the Province 
of Ontaria They are charged a amaJler 
amount of costs considerably in the Provinoe 
of Quebec than in Ontario, when they are 
sued. There are various other particolars 
which follow the dishonor of a bill, but the 
obligations of a party are the same. The 
same argument which my hon. friends use 
for the purpose of having the notarial system 
of Quebec upset as regards promissory notes 
would apply to proceedings before the courts. 
Hon. Mr. PowaR—We have nothing to do 
with that 

Hon. Mr. Abbott — ^When my hon. friends 
object to this provision with regard to pro- 
testing they are not objecting to any diflfor^ 
ence in the commercial law, but to a differ- 
ence in procedure. If it is the desire, as I 
really think it is the almost unanimous de- 
sire, of the Province of Quebec, to preserve 
the existing procedure intact, we do not con- 
cede anything by allowing them to do sa If 
a man in another province does not wish to 
pay two or three shillings more for a protest 
in the Province of Quebec he need not deal 
with anyone io Quebec. I do not suRgest 
that there should be a cessation of commert^e 
between the provinces, because it costs more 
for a protest in Quebec than elsewhere, but 
while we claim that the law shall be the 
same as far as is practicable throughout the 
Dominion, I do not think that a slight change 
in the procedure is worth quarreling aboat. 
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Quebec desires to keep its system of protest, 
and I think it would be seriously aggrieved 
if we were to take it away from them. 

Hon. Mr. Kaulbach— If it is only a slight 
change of procedure, the gentlemenfof the 
notarial profession in Quebec ^will be more 
ready to yield to the general law of the Do- 
minion. We are here to legislate for the 
whole Dominion ; to make an exception will 
only lead to confusion. 

Hon. Mr. Abbott— This is not a change in 
the law ; it is keeping the law as it is. 

Hon. Mr. Kaulbach— But the object of this 
Bill is to make this law uniform, as far as 
poesibla 

Hon. Mr. Loughbbd — It appears to me 
that this exception is extending to the 
notarial profession of Quebec a consideration 
that is not shown to the professional men of 
the other provinces. Consequently I think 
the same consideration should be extended 
to the members of the profession in the other 
piOTinces. 

Hon. Mr. Kaulbach— You would make the 
other provinces subject to the law of Quebec. 

Hon. Mr. Loughbbd — I am strongly in 
&Tor of the suggeetiou thrown out by the 
leader of the House, that we should make 
the Quebec system uniform throughout the 
Dominion. 

Hon. Mr. Kaulbach— Though I am a 
lawyer, I do not approve of that 

Hon. Mr. Power— If there is a risk of de- 
stroying the Confederation we should not 
protest any further against this exception ; 
bat I think the leader of the House rather 
nusrepresents the position taken by those 
who are opposed to his view. The opposition 
is not based chiefly on the fact that the fees 
of notaries in Quebec are higher than the 
fees of notaries elsewhere, but that certain 
things must be done in order that the holder 
of a note may recover on it in the Province 
of Quebec, and this difference makes a sort 
of trap for the bolder. 

Hon. Mr. Socyrr— I drew attention to the 
fact that it would be very much better if the 
law were uniform throughout the whole Do- 
minion. I cannot, however, forget that the 
practice in Ontario, at all events, is that all 
inland bills are protested. The banks in- 



variably protest— that is where 99 per cent 
of the protests come from. If a man wants 
a bill protested he hands it in to a bank. 
Therefore I do not see very much after all in 
the exception in favor of Quebec. It is only 
important with respect to the amount of the 
fees charged. 

CRUELTY TO ANIMALS— DEHORNING 
OF CATTLE. 
A case important to farmers was heard by 
Messrs. Boright, Pettes, Shufelt and Miller, 
J. P.'s, at Sweetsburg recently. In Jan- 
uary last Mr. J. L. Shepard of Abercom 
had his herd of twenty-five cattle dehorned. 
The story of the operation was reported to 
the society in Montreal for the prevention of 
cruelty to animals, and Mr. Shepard was 
prosecuted. The society produced two veterin- 
ary surgeons who gave evidence strongly 
against the practice, which they held to be 
crueL For the defence, several farmers gave 
evidence to the effect that they had tried 
dehorning with success, that the cattle op- 
erated upon had not been injured, and had 
rallied immediately after the operation and 
thrived better thereafter. They expressed 
the opinion that the pain of dehorning is not 
more severe or protracted than that connect- 
ed with the extraction of teeth. Several 
witnesses swore that defendant Shepard's 
herd improved wonderfully since the opera- 
tion. Mr. Racicot read to the court Dr. 
Cresswell's report of a series of dehorning 
experiments made in the West, in which the 
doctor described the operation as brief and 
only temporarily painful, and stated that the 
animals seemed to suffer no pain or incon- 
venience afterwards. The operation in each 
case lasted about ten seconds. The doctor 
related one instance where a young cow was 
drinking at a trough when she was tied up 
and dehorned. The operation over, she 
shook her head and returned to the trough 
to finish slaking her thirst. Prof. Henry, 
Prof Chamberlin and other western authori- 
ties were quoted to the effect that the practice 
prevails and is rapidly increasing in the 
West, with uniformly good resulta From 
actual experiments those authorities agree 
that the operation instead of being cruel is 
really merciful to the animals themselves, 
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becaoae it prevents their hooking and injur- 
ing each other. A herd of dehorned cattle is 
as gentle as a flock of sheep. In the West 
dehorning is practised largely on account of 
safety and economy. A herd of cows was 
tested a week before and a week after de- 
homing, and the milk flow showed no falling 
off after the operation. Mr. J. E. Martin 
summed up the case for the society and Mr. 
Racicot for the defence. The court, after a 
brief deliberation, dismissed the action with 
costs against the society. 



WEDDING PRESENTS. 
Mr. Montagu Williams is reported to have 
recently laid down that wedding presents 
cannot be recovered back by the giver from 
the receiver, in the event of the wedding in 
view of which they were given not taking 
place. This may seem very hard in some 
cases, as where family jewels or other heir- 
looms have been presented} or where the 
receiver breaks off the marriage without any 
cause whatever just before the day appointed 
for it But whether hard or not, is it good 
law? We very much doubt it Lord 
Hardwicke in Robm9<m v. Cummxng, 2 Atk. 
409, laid down that ' if a person has made 
his addresses to a lady for some time, upon 
a view of marriage, and upon reasonable ex- 
pectation of success makes presents to a 
considerable value, and she thinks proper to 
deceive him afterwards, it is very right that 
the presents themselves should be returned, 
or the value of them allowed to him ; but 
where presents are made only to introduce a 
person to a woman's acquaintance, and by 
means thereof to gain her favour, such per- 
son is to be looked upon only in the light of 
an adventurer, and, like all other adventurers, 
if he will run risques, and loses by the 
attempt, he must take it for his pains.* As 
the defendant in Robinson v. Cumming was 
an adventurer, and was not allowed to have 
his presents back, we have only an obiter 
d<<!tum here, but it is an obiter dictum of great 
weight, and we incline to the opinion that an 
action would lie to recover presents given in 
expectation of a marriage which did not take 
place, as for a gift upon a condition subse- 
quently unfulfilled.— iaw Journal (London). 



INSOLVENT NOTICES, ETC. 

Quebec Qffieial (huette, AprUlt 

Judicial AbandonmenU, 

Demen A Rirerio. Qoebeo, April 8. 

Mftloolm MacCallum, ihoe-dealer, I«chat«, Harah 
28. 

Ouraiore appouUed. 

Be Dame Hilda Andrew».-W. A. GUdweU. Mont- 
real, enrator, April 8. 

Re Gilbert Carrie Campbell, timmith, Ormstown.— 
H. Hartland, Omutown, curator, April 6. 

Re Eyarigte Droain, groeer, Quebec. —H. A. Bedaid, 
Quebec, eurator* April % 

Re Andr^Dubmle.— C.De8marteaa,Moiiti«al,0arar 
tor, April 8. 

Re Stanislas Gougeoo.— C. Dosmarteaa, Montreal, 
curator, April 9. 

Re Bdouard St Oyr, Ste. ClothUde de HortoB.-J. 
E. Girouaid, Drummondyille, curator, April 5. 
Dividende. 

Re L. A. Dansereau, Montreal. — First and final 
dlTidend, payable April 28. J. BloD. Hains, Montreal, 
curator. 

Re David Rea.— Second and final diridend, A- F. 
Riddell and T. Meredith, joint curator, April 12. 

Re Michel Tessier.-First and final dividend, A. F. 
Riddell, Montreal, curator. 

Separation ae to property. 

Dina Dubois rs. Auguste M^rineau, Montraal, 
April 8. 

C^lina Duval vs. Francois Xavier Sarasin. Three 
Rivers, April 8. 

Sophie Lefebvre vs. Ernest V. Brossean, Montreal, 
April 6. 

OBSERAL NOTES. 

Court Biblbs.— The health authorities of Phila- 
delphia have been invoked to put a stop to the custom 
which prevails in the courts of taking the oath by 
kissing the Bible. The law provides that persons may 
be sworn either by kissing the book or by holding up 
the right hand; but in Philadelphia the former 
procedure is the usual and accepted form. It is com- 
plained that the Bible In use is geuerally a very dirty 
one, and that the promiscuous smacking of a soiled 
and salivated book is an unclean and disease-breeding 
practice that ought to be abolished. 

PROFBSSioirAL Advbrtisinq.— A novel design in 
professional advertising has been sent to us. It is a 
card of a solicitor with the portrait of a good-looking, 
well-dressed gentleman on one side, with ** My Advo- 
cate " beneath, and P. T. 0. in the corner. On the 
other side are the name and address appertaining to 
the portrait.— Xaiff Timet (London). 

UwoLAiMED Wealth.— The recent conversion of 
British consols revealed the fact that there was a 
large amount upon which interest was unclaimed, 
and some for the principal of which there were no 
owners at all. The replies to circulars showed that 
hundreds of stockholders were dead, many were re- 
minded of stock that they had forgotten, while others 
were made aware for the first time that they had 
money in the funds. After a thorough sifting of the 
matter it was discovered that no owners could be found 
for the great sum of S40,3aO,70Sw 
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A question of considerable importance is 
discnased in Allen A Hanson^ reported in the 
present issue. It is the first case, since the 
47 Vict (D. I ch. 39, amending the 45 Vict (D.) 
ch. 23, in which the right to appoint a liquida- 
tor in Canada to a company incorporated in 
Great Britain, has been impugned, and it 
laises directly the question whether the 
Parliament of Canada exceeded its powers in 
pasBiDg the amending Act The case of the 
Briton Medical Company may be mentioned 
as one in which a liquidator was appointed 
in Canada to an English company, but in 
that instance no objection was taken. 
UerckanUf Bank of Halifax v. Oittespie (10 
(an. S.C.R. 312) was a case before the 47 
Vict ch. 39, was passed, and the only ques- 
tion that bad to be decided there was whether 
the 45 Vict, ch. 23, applied to a company 
incorporated in England. The Supreme 
Coort held that the Act did not apply to such 
company, but two of the judges— Justices 
Strong and Henry— expressed the opinion, 
which in that case was obiter dictum, that the 
Dominion Parliament had no power to pass 
A law affecting the rights of shareholders 
incorporated under an Imperial Statute. Mr. 
Jastioe Cross in the present case of Allen <k 
HanKn, takes the same ground, but the 
majority of the Court hold that a liquidator 
may lawfully be appointed under the Cana- 
dian Statute, which in this respect was not 
«ftro wa. In view of the conflict of opinion 
the case naturally proceeds to the Supreme 
Court, where it will probably be argued in 
iUy. 

Prwdfool v. Newton, (59 Law J. Rep. Q. B. 
129), says the London Law Journal, will long 
be resorted to as an authority for the meaning 
of good tenantable repair' in contracts of 
tenancy. It was there held that an outgoing 
tenant under a contract to leave a house at 
the end of a three years' tenancy is liable both 
<br commissive and permissive waste, but 
need not repair anything worn oat by age, so 



that he need not put up new wall papers where 
the old ones have worn out, nor repaint in- 
side woodwork where painting is decora- 
tive only, and also that he need not clean or 
scour wall paper or whitewash ceilings. The 
Court has, in foct^ drawn a sharp distinction 
between ' tenantable ' and * decorative ' repair, 
and held that the latter kind of repair cannot 
be thrown upon a tenant unless it be ex- 
pressly stipulated for, as it very frequently is, 
by an express undertaking to paint and 
paper every seventh year, or in the last year 
of the term. The official referees generally, 
it was stated in the argument, had not drawn 
this distinction, taking perhaps the very 
tenable view that by ' tenantable repair ' is 
meant such a state of repair as would enable 
a landlord to relet a house at the same rent 
without being previously obliged to re-paper 
and repaint But this view must now con- 
clusively be taken to be a wrong one. 



COURT OF QUEEN'S BENCH. 

Quebec, February 7, 1890. 

C(ynm DoRiON, Ch. J., Tbssisr, Cboss, Baby, 
Boss^, J J. 

Habby Allbn (petiti4>ner in Court below). Ap- 
pellant ; and Chablbb A. Hanson et al. 
(liquidators^ respondents; and The 
SooTFisH Canadian Asbhotos Co. (Limitr 
ed), Insolvent 

Constitutional Lav>— Winding-up Act, 45 Vict. 
(D.), ch. 23—47 VicL {D.), ch. 39; RS. ch. 
129, 8. ^^Liquidation. 

Held :— (Cboss, J., diw.) 1- That a company 
incorporated under an Imperial Actj but 
doing business in Canada, can be wound up 
under the Canadian Winding-up Act as 
regards its assets in Canada, and that th^ 
47 Vict. (D.) ch. 39 {R.S. ch. 129, s. 3), 
which provides that the Winding-iip Act 
applies to incorporated trading companies 
" doing business in Canada, wheresoever in- 
corporaUd," is not ultra vires of ihs Do" 
minion Parliament. 

2. WJiere a liquidatfyr to the company was ap- 
pointed in Scotland, and tvbsequently 
another liquidator was appointed in Can- 
ada under the Dominion Winding-up Act, 
that objection to the Canadian appointment 
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could not in any case be properly made by 
a shareholder^ but by the Scotch liquidator 
only. 

The appeal was from two jadgments ren- 
dered by the Superior Court, district of 
Arthabaska (Billy, J.) May 7, 1889, appoint- 
ing a liquidator to the estate of *'The 
Scottish Canadian Asbestos Company 
(Limited) " under the provisions of the 
Winding-up Act, R.S., ch. 129, and rejecting 
the motion of the appellant made at the 
meeting of creditors held before the Court, 
to suspend and dissolve the proceedings. 

Leave to appeal from these judgments was 
granted on the 21st of May, 1889. 

Two " Winding-up Orders " were applied 
for in this matter ; one was granted on the 
19th of February, 1889, by Mr. Justice Pla- 
mondon, on the petition of Lucke & Mit- 
chell ; the second was granted on the 24th 
of March, 1889, on the application of James 
Baxter et oL, by Mr. Justice Billy. 

At the first regularly convened meeting of 
the creditors of the company, the appellant, 
who is owner of stock in the company to 
the extent of £14,800 sterling, objected to 
the proceedings under the Canadian Wind- 
ing-up Act, and petitioned to dissolve the 
proceedings, on the ground that the Court 
had no jurisdiction, that the Company being 
incorporated under the Imperial Joint Stock 
Companies' Act, could not be wound up 
under the Canadian Act, and he opposed 
the appointment of a liquidator. The ap- 
pellant's motion was as follows :~ 

"That inasmuch as the said Company was 
** incorporated under the provisions of the 
" Joint Stock Companies' Act of the United 
'* Kingdom of Great Britain and Ireland, 
« and is subject to the provisions of the 
"said Imperial Act as regards its status, 
" powera, and franchises, and the rights and 
** obligations of shareholders and contribu- 
" tories, and as regards all matters respect- 
** ing its corporate capacity ; and inasmuch 
'< as the said Company is subject to the 
** laws of the United Kingdom of Great 
" Britain and Ireland, as regards its liqui- 
" dation ; and inasmuch as the Winding-up 
'* Act of the Dominion of Canada does not 
'' apply to the si^d Company ^ and inasmuch 



" as the said Winding-up Act, and all legis- 
«* lation of the Parliament of the DominioD 
** of Canada, in so far as it relates or ap- 
" plies to the liquidation of the said Com- 
" pany, is ultra vires of the said Parliament 
" of the Dominion of Canada; that the pro- 
"sent meeting of creditors be dissolved, 
" and that the winding-up order and all pro- 
*' ceedings had herein be set aside and de- 
" clared irregular and of no eflfect, saving to 
" the said Company and its shareholders 
" and creditors, all rights to which they may 
" be by law entitled." 

The judgments merely rejected this motion, 
and appointed Charles A. Hanson and 
Edwin Hanson liquidators. 

The principal question raised by the pre- 
sent appeal is whether the Company incor- 
porated under the Imperial Act can be 
wound up under the Canadian Act, and 
whether the legislation of the Canadian Par^ 
liament providing therefor is within the 
powers of Parliament 
Cboss, J. (diss) : — 

On the 7th May, 1889, Mr. Justice BiUy, 
holding the Superior Court at Arthabaska, 
granted the petition and motion of G. Lucke 
et al., creditors, for the appointment of a 
liquidator to the Scottish Canadian Asbestos 
Company, limited, and thereupon appointed 
Charles and Edwin Hanson of Montreal, 
liquidators. 

At the same time the same learned Judge 
rejected a motion made by the appellant 
Harry Allen to dissolve the proceedings. 

From these judgments or orders Harry 
Allen has instituted the present appeaL 

It appears by the record that the Bcottiah 
Canadian Asbestos Company (Limited) is a 
Joint Stock Company, incorporated nnder 
the Acts of the Imperial Parliament of 1862 
and 1886, having its head office at the City 
of Glasgow in Scotland, its principal business 
having been carried on at Arthabaska in 
Canada, where its chief property and inter- 
ests are situated, and that it has become 
insolvent, and that proceedings have been 
aken in Scotland for the winding up of its 
affairs, which has been ordered, and a 
liquidator appointed there before proceed- 
ings to that end were taken in Canada; also 
that Allen the appellant, a resident of Kew 
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York, U. S., is a large owner of shares in the 
company. 

It farther appears that the Scottish Can- 
adian AshestOB Co. (Limited) obtained snp- 
plementary letters-patent from the Lieuten- 
ant Governor of the Province of Quebec, 
onder Art 4764 of the Revised Statutes of 
Quebec, and that the liquidator named in 
Scotland, acquiesces in the proceedings taken 
here under the Quebec Act 

The questions that arise under this appeal 
are: 

1. Which of the liquidators have legally 
the control and possession of the assets and 
rights of the Scottish Canadian Asbestos Co. 
(Limited) in the Province of Quebec 

2. Whether the appellant Allen has the 
requisite quality or capacity to raise the 
question. 

On the first question. A most reasonable 
ralci approved of by a number of authors of 
reputation, is that whether of companies of 
individoals when assets are principally in 
one jurisdiction and the domicil of the Com- 
pany or owner of the estate to be wound up 
is in another, there should not be two insol- 
vencies or winding-up proceedings, but that 
the domicil of the debtor should be the place 
where the winding-up proceedings should be 
carried out, and the courts of the country 
where the assets may be found should by 
eomity recognize the title of the, to them, 
foreign liquidators and give effect in pro- 
ceedings at his instance to realize the assets. 
It is generally conceded that this doctrine is 
qualified by an opposite rule when the ques- 
tion relates to lien or privilege affecting the 
prt^rty in the jurisdiction where found. 
All such liens, privileges or priority of right 
existing in the jurisdiction where the prop- 
erty may be placed have to be determined 
and enforced according to the law of that 
locality. The foreign liquidator cannot claim 
the property except subject to such priority. 
The local law with r^ard to priority of 
registration is also binding on the foreign 
liquidator. 

The rule accords vnth the decisions of the 
courts in England and Scotland, not taking 
into account the jurisdiction which the 
statutory law there may have given the 
txmiB over foreign residents when found in 



England. See 3 Surges, Foreign and Col- 
onial Law, pages, from 904 to 914 Inclusive, 
and reference there to Lord Loughborough's 
opinion in Htmter v. Potts, 4 Phillimore, 
p 644. Westlake (ed. 1880), pp. 142 and 125 ; 
Lawrence's Wbeaton, p. 144 et seq.; Savigny, 
pp. 258 and 259, pp. 567 and 372 et seq. 
A. pp. 335 and 253. Bell's Commentaries on 
the Laws of Scotland, Vol 2, p. 681, et seq, ; 
Fiore, Droit International Priv6, p. 668, ei 
Beq., Nos. 373 et seq. to 378. 

The rule above stated does not apply 
where there is a local law in conflict with its 
operation. 

By Sect 3 of Cap. 129 of the Revised 
Statutes of Canada, the law for the winding 
up of companies is made to apply to com- 
panies doing business in Canada whereso- 
ever ^incorporated. There is no doubt the 
Scottish Canadian Asbestos Company (Lim- 
ited) is included in this provision. Ittnay, 
however, be a question whether this is a 
conflicting law, and whether if it be so it is 
ultra vires of the Dominion Legislature. As 
regards its being a conflicting law it may be 
urged with much reason that there cannot 
be two separate jurisdictions exercising the 
same functions simultaneously in the par- 
ticular individual case. There is a possibil- 
ity, however, of the one acting as auxiliary 
to the other, and until the objection was 
raised there could be no doubt that the local 
jurisdiction here could be availed of. 

If even the liquidator in Scotland had the 
preferable right, he might consider it of the 
greatest advantage not to make his claim 
until the local liquidators had effectually 
gathered in the assets. 

However this might be, and admitting for 
the sake of argument that the local law in 
question conflicted with the general, still, the 
question remains as to whether the local, 
that is the Dominion Law, is not tdtra vires 
of the Dominion Legislature. This I find to 
be an extremely delicate question, but one 
for which we may fairly conclude we have 
a precedent by the Supreme Court in the 
case of The C<mmercial Bank of Halifax 
V. Gillespie, MoffaU & Co.} for although 
the point was not there necessarily in 
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question, yet from the freely expressed 
opinions of at least two of the judges, one 
other not expressing any dissent on this 
point> we may oouclude that the opinion of 
the minority of that Court was that the legis- 
lation in question suhjecting foreign joint 
stock companies to the winding-up process 
of Canadian courts, was tdtra vired of the 
Dominion Legislature, especially in that it 
conflicted with ihe Imperial legislation dir- 
ecting such companies incorporated under 
the English Statutes to he wound up in 
Great Britain. I think in the present con* 
dition of the jurisprudence we should hold 
it to he so. 

As to the second question, I cannot doubt 
the capacity of the appellant to make the 
objection and raise the question. In the 
case of the Commercial Bank of Halifax v. 
OUlespie, Moffatt d* Cb., it was raised by a 
creditor. Allen is not a creditor but a large 
shareholder, and there might be a surplus 
over paying the debts in which he would 
have an interest. He has an interest to in. 
voke the English law and courts rather than 
the Canadian, if he judges them more effi- 
cient to collect debts and settle questions as to 
contributories and as to other rights of the 
parties. He has such an interest as entitles 
him to be a party to the proceedings and 
therefore entitled to demand that they should 
be set aside as illegal. It has been contended 
that the supplementary letters-patent obtain- 
ed in the Province of Quebec might give the 
necessar}' jurisdiction there. I do not think 
sa These were only to give eflfect to the 
charter under the Imperial Statutes. 

On the whole I think the judgment should 
be to reverse the decision of the Superior 
Court and to set aside the winding-up pro- 
ceedings. 

DoMON, Ch. J., for the majority of the 
Court : — 

The appellant who is a stockholder of 
Tfie Scottish Canadian AshettoB Company, 
Limited, now insolvent, complains of a judg- 
ment by which the respondents were ap- 
pointed liquidators of the company under 
the provisions of the Dominion Winding-up 
Act, ch. 129 of the Revised Statutes of Can- 
ada. 

The objection urged by the appellant, both 



here and in the Court below, is that the 
company was incorporated under the Im- 
perial Companies Act, 1862-1886; that it is 
subject to the laws of the Imperial Parliament 
as regards its franchises, corporate capacity, 
and its liquidation; that the winding up 
Act of Canada does not apply to this Com- 
pany, and that in so far as it purports to re- 
late or apply to the liquidation of the com- 
pany, it is ultra vires of the Parliament of 
the Dominion of Canada. 

By the articles of association, the bead 
office of the company was to be in Scotland, 
and it was provided that in case of dissolu- 
tion, its affiurs should be woundup in accord- 
ance with the provisions of the Imperial 
Companies* Act, 1862-1883; the principal 
business of the company was, however, to be 
carried on in Canada, and was, in fact, 
carried on in the Province of Quebec, and for 
that purpose the company obtained Letters 
Patent under Art 4764 of the H^vi^ed 
Statutes of the Province of Quebec. 

There is no doubt as to the insolvency of 
the company, which is in liquidation under 
proceedings now pending in Scotland. 

The only question to be determined is 
whether the creditors of a company organized 
under the Companies' Act 1862-1886, of tbe 
Imperial Parliament, but doing business in 
the Province of Quebec, where it holds botb 
real and personal property, can avail tbem- 
selves of the provisions of the Windin|^-up 
Act, ch. 129 of the Kevised Statutes of Can- 
ada, to realize the property of the company 
within the province of Quebec or within tlie 
Dominion, in order to secure the payment 
of their claims. 

The provisions of the Winding-up Act of 
Canada are applicable: 1st, to insolvent 
companies. 2nd, to ccmpanies in liquida- 
tion or in process of being wound up. 

They regulate the prooeeclings of our courts 
to enforce the rights of creditors and of 
shareholders on the property of such com- 
panies. 

As they only relate to procedure, tbeir 
operation is confined to property found witb- 
in the territorial limits of the jurisdiction of 
the Courts authorized to enforce them. For 
the same reason, within such territorial 
limits, their operation can neither be re- 
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gnlated nor restrained by any foreign legis- 
lation, Foelix, Droit International Priv^, 
vol. 2, pp. 40, 41-42, Nob. 318, 319 and 320. 

Story, Conflict of Laws, 2 539, after citing 
the role laid down by Bonllenois, Pr. Gen. 
L 3, pp. 2-3, that : " the laws of a Sovereign 
rightfaQy extend over persons who are 
domiciled within his territory, and over 
property which is there situated*" adds :— 
"On the other hand, no sovereignty can ex- 
" tend its process beyond its own territorial 
" limits, to subject either persons or property 
" to its jndicial decisions." Idem, 2 549—2 
556. Having stated these general principles 
in relation to jnrisdiction, (the result of 
which is, that no nation can rightfully claim 
to exercise it, except as to persons and pro- 
perty within its own domains,) etc, the 
same writer says : " It is universally 
"admitted and established, that the forms of 
"remedies, and the modes of proceeding, 
''and the execution of judgments are to be 
"regulated solely and exclusively by the 
^ laws of the place where the action is in- 
"stitnted ; or, as the civilians uniformly ex- 
" press it, according to lex fori.** 

The same legislative authority which can 
prescribe the mode in which sherifGi and 
other judicial officers may attach, sell and 
dispose of the real and personal property of 
a debtor to satisfy the claims of his creditors, 
may also, without exceeding its powers, 
direct that the seizure, sale and disposal of 
the property, in this country, of incorporated 
companies, may take place by other officers 
acting under the orders and directions of the 
Conrts; and this is what has been done by 
the Winding-up Act, enacted by the Domi- 
nion Parliament. 

Bnt it is said that the Winding-up Act, be- 
sides (ffoviding for the sale and distribution 
of the property of insolvent companies, when 
fonnd in this country, also provides that 
a list of cnntributories shall be settled, their 
rights established, and that the business of 
the company shall cease, and that all trans- 
fers of shares and alterations in the status 
of the members of the company, after the 
oommencement of the winding up, shall 
be void. 

From the principle abready stated, that the 
laws of sovereignty only extend over per- 



sons domiciled within the territory of the 
sovereign, and over property which is there 
situated, it is evident that the Dominion 
Parliament never intended to regulate, sus- 
pend, or dissolve by the Winding-up Act, 
any corporation existing under British or 
foreign authority, but merely to regulate 
their property and restrain their action in 
this country, which it undoubtedly had a 
right to do. The several legislative bodies 
in Canada can have no concern in what a 
foreign corporation may do elsewhere ; they 
are only interested in protecting the rights 
of creditors of such corporation upon their 
property within this country, and more par- 
ticularly the rights of their own citizens, 
and of resident creditors. There are in 
every statute enactments which do not ap- 
ply to every case coming under its pro- 
visions ; this does not destroy the effect of 
such enactments as are applicable to the 
particular case to be acted upon ; and even 
if such enactments were tdtra vires, the re- 
mainder of the Act would still remain in 
force, in so far as it is applicable to foreign 
corporations and their property in this' 
country. 

Our attention has been called, at the 
argument, to the case of The MerchanUf 
Bank oj Halifax v. Gillespie, MoffaU & Co., 10 
Supreme Court Hep, 312. 

If I understand rightly the report given of 
that case, the only point raised by the par- 
ties and decided by the Court, was that the 
Winding-up Act, 45 Vict, ch. 23, Canada, 
did not apply to " 27ie ISteel Company of 
Canada (Limited),** incorporated in England 
under the Companies' Act, 1862-1867. This 
objection has been removed by the 47 Vict, 
ch. 39, which has declared that the Wind- 
ing-up Act should apply to all incorporated 
companies doing business in Canada, no 
matter where incorporated. As this last 
Act was passed since the question was raised 
in the case of the Merchants' Bank of Hali- 
fax, there can now be no doubt as to the in- 
tention of Parliament to apply the Winding- 
up Act to foreign as well as to domestic 
incorporated companies. See also Revised 
Statutes, Canada, ch, 129, sect 3, and sect. 
108 2 5. 
It is true, that two of the Honorable 
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Judges who sat in the case of the Merchants' 
Bank of Halifax, expressed doabts as to the 
authority of the Dominion Parliament to 
apply such a law to a company deriving its 
.charter nndor an Imperiid Statute, as this 
would be in conflict with the Imperial Act, 
28 and 29 Vict., ch. 63. 

It can hardly be contended that a declar- 
ation in the articles of association of a com- 
pany incorjiorated in Great Britain, under 
the Imperial Companies Act, that the Com- 
pany intend to carry on business in Canada, 
can have the effect of relieving the Company 
from the operation of Canadian laws as re- 
gards their property, and the dealings of 
such Company in Canada. 

If this authority to carry on business in 
Canada had been conferred on the Company 
by a special Act of the Imperial Parliament, 
such enactment should be construed as per- 
missive only, so as to enable the Company 
to do business elsewhere than in Great 
Britain, without forfeiture of its charter, 
and not as overriding the laws of Canada 
any more than the laws of any foreign 
country to which its operations might 
extend. 

The Imperial Act 28 and 29 Vict, ch. 63, 
can only refer to such legislation by a col- 
ony as is inconsistent with the laws or 
statutes of the Imperial Parliament apply- 
ing specifically to such colony. 

The right not only of the Dominion Par- 
liament, but also of the legislatures of the 
several Provinces of Canada, to legislate with 
regard to and impose conditions upon com- 
panies doing business in Canada, although 
incorporated under the provisions of the 
Imperial Statutes, was expressly recognised 
in the case of the Qiieen Insurance Co, v. 
Parsons, 4 Supreme Court Rep. 216, and L. R. 
7 P. C. 96. 

This very company. The ScoUish and 
Canadian Asbestos Co., had to obtain a license 
under 43-44 Vict, ch. 38, Quebec, before it 
could transact business in this country, and 
I am not aware that the authority to require 
such a license as well as licenses issued in 
the case of Insurance Companies, Rev. St, 
ch. 124, s. 4, has ever been questioned. 

As to the rules of international law, which 
were invoked in the case of the Merchants' 



Bank of Halifax, they may have been ap- 
plicable to that case, which arose in Nova 
Scotia, but they are foreign to the principles 
of the French law, which prevail in this pro- 
vince ; and it is by the rules and principles 
of the French law, and not according to those 
of any international law not recognized here, 
that this case must be decided. 

Foelix, Droit International Priv6, t 2, No. 
347 :— " En France, la jurisprudence maintient 
" rigourensement, en cette mati^re, le prin- 
" cipe de Tind^pendanoe des Etats ; elle 
" refuse aux strangers Tautorit^ de la chose 
" jug^, ainsi que Tex^cution sur les biens et 
" sur la personne du d6biteur qui se trouve 
" en France." 

Idem, t 2, No. 368-2 al :— " Ainsi, la d^ci- 
^'^ion ^trangSre qui accorde 4une maison de 
'' commerce ^galement 4trangdre un satsis 
'* (moratorium) aux poursuites de ses cr6an- 
" ciers, n'empSche pas qu'il soit pratiqu6 en 
" France des saisies-arrits au prejudice de 
'' cette m^me maison de commerce." 

Idem, No. 368,— 5e al. " L*6tranger declare 
" failii dans son pays n'est pas toujours r6- 
*' pute tel en France, et see cr^anciers fran- 
'' gals peuvent n^nmoins le faire assigner 
" personnellement devant un tribunal de 
" France. 

"Le concordat consenti & T^tranger par 
" les cr^anciers d*un failii stranger, et homo- 
'' logu4 par les juges de son pays, ne pent 
** 6tre oppose en France aux cr^anciers fran- 
** gais qui refuse nt d*y adhdrer." 

Laurent, Droit Civil International, i. 7, p. 
239, No. 179 : " Des meubles situ6s en France 
'' et appartenant k un stranger sont saisis. 
*< Quelle loi suivra4K>D, le statut personnel 
^' de r^tranger ou le statut r^l de la sitoa- 
" tion ? Le statut reel, sans doute aucan, 
" tout le monde est d'accord." 

Idem, No. 181, pp. 242, 243et244— Na 210, 
pp. 264-5— No. 211, pp. 265, 6, 7- Foelix, Droit 
International Priv6, t 2— Na 368, p. 206.— 
'* Ainsi, en France, le jugemeot stranger ne 
" fera pas obstacle aux poursuites indivi- 
" duelles centre un failii d^clar^ tel par an 
'* tribunal de sa patrie." 

Demangeat, in his notes, p. 209 of same 
work, says : *' II va sans difficulte qu'un tri- 
" bunal frangais pent, suivant les cas, d6- 
'' clarer la faillite d'un oommer^ant Stranger ; 
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^* c'est \k one mesure conservatoire. H y a 
" pluaieors d^sions en oe sens, etc." 

Mmb^ Droit Commercial, t 2, No. 809, p. 
77. 

Paxdessus, Droit Commercial, No. 1488, bis. 
Merlin, Rep. Vo. Faillite & Banqueroute, 
sect 2, par. 2, art 10, J(2em, Questions de 
droit, Va Jagement, i 14, and in fact all the 
French anthors, without exception, are of 
opinion in accordance with the jurispinidence, 
that proceedings in insolvency in a foreign 
country, do not control either the movable 
or immovable property of the insolvent to 
be found in France, as against French 
creditors who are entitled to all the remedies 
secured by the French law against their 
debtors. 

The Coorts here, as in France, will recog- 
nise the proceedings of a foreign tribunal 
in matters of insolvency, to the extent of 
recognizing the capacity of assignees or trus- 
tees to represent the estate of bankrupts in 
this Province, when no adverse interest has 
been acquired in this country over such 
estate, otherwise they will only be allowed 
to claim property in the Province of Quebec, 
BQbject to all the equities and adverse rights 
of creditors and others, to be determined 
and settled according to our laws and not 
according to the laws of the country of the 
domicile of such insolvent Article 1981, Civil 
Coda 

It is contended here, that liquidators ap- 
pointed in Scotland can alone dispose of the 
property in this country of the insolvent 
company, and that they have the right to 
remove the proceeds to Scotland in order to 
distribute such proceeds according to the 
laws of the domicil of the company. If 
this could be done the judgment which sanc- 
tioned their appointment would have con- 
ferred upon them greater powers than the 
insolvent company would have had. The 
oomptny could never have removed or at- 
tempted to remove its property from this 
country, to the prejudice of the creditors 
here, without giving them the right to 
attach such property and prevent its being 
taken abroad (Art 834, C. C. P.), and the 
contention that the assignees or liquidators, 
who are merely the legal administrators of 
the estate, could derive from a foreign judg- 



ment more authority over the property of 
the insolvent company than the company 
had, cannot be entertained here. 

Another difficulty arises about the real 
estate of the company in this Province. 
Are the Scotch liquidators seized of that pro- 
perty as well as of the personal estate, by 
virtue of their appointnient in Scotland, and 
if not, how is that property to be dealt with, 
except under the orders and rulings of our 
own Courts, and through such officers as 
they may choose to appoint under the laws 
of this Province ? 

But supposing the liquidators in Scotland 
had all the authority which is claimed for 
them, it would seem that they alone could 
complain of the proceedings to appoint liqui- 
dators under the Winding-up Act in force 
in Canada. They do no such thing. They 
assent to the proceedings taken here, and 
look upon them as ancillary to their own 
proceedings, to arrive at a final winding up 
of the estate. 

The appellant iaf a shareholder, and as such 
is a mere contributory, and it is difficult to 
understand what real interest he can have 
in having the distribution of the property in 
this country, made elsewhere than where 
the property and most of the creditors are, 
unless it be to deprive tlie latter of such 
rights and privileges as our law would afford 
them, which purpose ought not to be en- 
couraged by the Courts here. 

I therefore consider that both in law and 
in equity the respondent's pretensions are 
well founded, and the judgment of the 
Court below should be affirmed. 

Judgment confirmed. 

Charles Fiizpatrick, C.C., and B, C. Smith 
for appellant 

Wm. White, Q^d for respondents. 



OBITUARY, 
Mr. Edmund Lareau, M.P.P. for Rouville, 
died at his residence in Montreal, April 21. 
Mr. Lareau was bom at St Gr^goire, in the 
county of Iberville, on the 12th March, 1848, 
was educated at the college of Ste. Marie de 
Monnoir, at Victoria college, of which he 
was an LL.B., and at McGill, of which he 
was a B.C.L. He was called to the Bar in 
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1870. Mr. Lareau did considerable joomaliBt 
work, and oontribnted also to periodical 
literature. He was the author of HUtoire du 
Droit Canadim and other works. He first 
essayed to enter political life in 1882, when 
he was an unsuccessful candidate for Rou- 
yille for the House of Commons. In 1886, 
he was returned to the Provincial Legislature 
for the same county. 

Mr. Mark Campbell, who died April 22, 
after a long illness, was one of the oldest and 
most respected officials of the Prothonotary's 
office, Montreal, where he served for forty- 
three years. He was noted for unfailing 
courtesy, and unremitting attention to the 
performance of his duties in the judgments 
department of the office. The bar will miss 
not only a familiar face but one who to very 
many of them was an old friend. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, April 19. 

Judicial Abandonmente. 

Telesphore Deois, oarriage-makor, Montreal, April 9. 

A. Qa«non A; Co., JAvIb, April 16. 

Ludger Gamache, grocer, Qaebeo, April 16. 

J. B. Lalumi^re, hotel-keeper, Montreal, April 10. 

Pierre Martinoau, oontraotor, Montreal, April 14. 

Robert MoNabb k Co., Montreal, April 14. 

Amable D. Porcheron, trader, Coaticook, April 14. 

L^andre Proulx, Sherbrooke, April 14. 

Tancrdde Robitaille. trader, St. Hyacinthe. April 9. 
Curatort appointed. 

Re Alphonse Bertrand, St. Placide.— Bilodeau & 
Renaudi Montreal, joint curator, April 14. 

Be Charles H. David, trader, Montreal.— S. C. Fatt, 
Montreal, curatori April 15. 

Jie Telesphore Denis. — C. Dcsmarteau, Montreal, 
curator, April 16 

Re Isaac Dubord. — A. Quesnol, ArthabaskaTille, 
curator, April 11. 

Re Wm. GarUpy, contractor.—J. Frigon, Montreal, 
curator, April 9. 

Re Francis Giroux, Montreal.— Kent & Turcotte, 
Montreal, joint curator, March 17. 

Re Lamontagne k Frigon, contractors, Montreal.— 
D. Seath, Montreal, curator, April 15. 

Re Louis Leveilld.— C. Deflmartean, Montreal, cura- 
tor, April 14. 

ife Malcolm MaoCalIu2n.—0. Desmartean, Montreal, 
curator, April 14. 

Re John O'Donnell, trader, North Onslow.— Wm. 
Grier, Montreal, curator. April 16. 

Re Owen Owens, New Rockland.— J. B. Stevenson, 
Montreal, curator, March 17. 

Re Louis Pelchat. trader, St. Valier.-H. A. Bedard, 
Quebec, curator, April 12. 

DivicUiruie' 

Re Phil^s Faucfaer, St Francois XaTier de Bromp- 



ton.— First diWdtnd, payable May 5, J. A. Begin, 
Windsor Mills, curator. 

Re Gagnon, fr^re k Cie.— First and final dividend, 
payable May 1, J. M. Bfarootte, Montreal, curator. 
Separation a* to Property* 

H^loYse Beanchamp vs. Pierre Martinean, oontrao- 
tor, Montreal, April 15. 

Marie Bonrbeaa vs. Napoleon Boisclair, Nioolet, 
April 10. 

Albina Dessert vs. Zaoharie Thdrien, farmer and 
trader, St. Guitlaume, April 10. 

C^ile.Fortin vs. Joseph Fortin, trader, St. Henri, 
May 29. 

Marie Soholastique Asilda Martin dit Ladouoeur vs. 
F<^liz L^vesque, joiner, Notre Dame de Grftoes, April 2. 

Em6ranoe Mondoux vs. Blie Rochon.Sie. Cun^fonde, 
Jan. 8. 

Josephine Poiriervs. L^n Citoleux dit Langevin, 
farmer, St Timoth6e. Nor. 23, 1889. 
Court Temu Altered 

Court of Queen's Bench, Rimouski, criminal term to 
begin March 22 and Oot. 22 of eaeh year. 

Superior Court, Rimouski. 16 to il of j£areh and 
October, and 14 to 17 June and Deoember. 

Circuit Court, district of Rimouski, 10 to 15 March 
and October, and 10 to 13 June and Deoember. 

June criminal term. Queen's Benoh, Pero£, discon- 
tinued, and term to be held Oct. 21. 

GENERAL NOTES, 
Privilboks of Fobugn Ambassadobs.- The privi- 
leges of foreign ambassadors and legatee and their 
servants in enjoying immunity from taxation, though 
established by the comity of international law as early 
as the reign of Queen Anne, appear to have been as 
gall and wormwood to the vestrymen of the parieh of 
St. Marylebone. At all events, they have indulged in 
litigation with Sir Halliday Macartney, the secretary 
to the Chinese Legation, for the puxpose of supporting 
their alleged right to levy rates on his house in H»rley 
Street, which he had taken for the purpose of being 
near the Chinese legation in Portland Place. The 
vestry contended that as Sir Halliday is a subject of 
the Queon and has never renounced his allegiance, he 
could not claim diplomatic exemption, but miut re- 
main subject to the laws and burdens of the realm. 
But Mr. Justice Mathew decided that as he was em- 
as a servant of the liCgation, and waa uocon- 



Jitionall^ allowed by Her Majesty to be so employed* 
he is entitled to the same rights as other diplomatic 
personages.- Xaio Journal 

Mas. Bradwkll'b Cabb.— Twenty-one yean ago Mrs. 
Bradwell, after pursuing lc«al studies, applied to the 
Supreme Court of Illinois for admission to the bar as 
an attorney at law. She presented proofs of study 
and certificates of proficiency, and a recommendation 
of admission from a circuit judge and a state's at- 
torney. The justices of the Supreme Court gave the 
case a full consideration, but. as the law of married 
women stood in that state, at that time, felt compelled 
to deny the application on the ground of her disability 
as a married woman. She renewed her application, 
contending that the United States oivil rights law 
covered the case. In a long opinion the justices a 
second time denied it, in I87U, suggesting, however, 
that the legislature might remove thedisabili^. This 
was done in 1872, when a law was passed providing for 
the admission of all women to the Illinois bar on the 
same terms as men. Mrs. Bradwell, however, then 
declined to make a new application, and has since 
been engaged in editing the Chieaoo Lecal New, In 
March last, upon the original record and brief, twenty- 
one years old, the justices of the Supreme Court paid 
the lady the compliment of a revenal of the former 
decision. Upon their own motion, and without suiy 
application, they directed a license as attomsy and 
counsellor to be issued to Mrs. Myra BradwelL 
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AH IMPORTANT WORK. 

It may be a sarprise to our readers to learn 
that the late Mr. JusUoe Mackay, of the 8u- 
rerior Coart, had been engaged, for a number 
of years before his death, in the preparation of 
A work on the law of fire insurance. It is 
probable that a special study of this subject 
had been made by the learned judge before 
hifi appointment to the bench. At all events 
the materials which had been accumulated 
daring a considerable time, were framed 
into something like a systematic treatise 
prior to his letirement from office, for in June, 
1^1, the learned judge communicated with 
the editor of this journal with reference to 
the preparation of the work for the press. 
The Tolnminous manuscript was examined 
and arranged, but the anthor was soon after 
compelled, by the state of his health, to 
retire (torn the bench, and was absent from 
Canada for some time. Little more was done 
ontil the close of 1884, when the work 
was again examined and revised, the 
arrangement was somewhat altered, some 
parts were cnrtailedi and notes of fresh cases 
were embodied in it. Publication^ however, 
wasdefiBn^, the learned judge being desirous 
of farther revising it, and his health not per- 
mittiDg oontinnons application. Notes and 
remarks were still being accumulated, when 
the task was interrupted by the illness and 
death of the lamented author. 

It is the wish of the relatives of Mr. Justice 
^Uckay that the work upon which so much 
time and thought were expended should not 
be k»t to the profession. With this view the 
manoscript has been again placed in our 
hands, and it is proposed to publish portions 
of it from time to time in this journal. We 
are well aware from his own lips, that Judge 
^laekay's aim was not to write an ambitious 
vork upon a subject which has been elabor- 
a^ treated by English and American 
ratboBB. What he chiefly desired was to 
■Qpl^y the pxofession with a convenient 



manual upon a branch of law of great practi- 
cal importance. To this end he abridged 
from time to time and cancelled portions 
which he considered might be dispensed 
with, and he would probably have carried 
the process of excision still further had he 
lived to complete the t^vision.- We shall 
have the less hesitation, therefore, in using 
a discretion to omit, at all events for the 
present, such paragraphs and notes as seem 
^ss material. An nditor is always at some 
disadvantage in taking up an unfinished 
work. We have had the a^sistanoei it is 
true, of numerous consultations with the 
author, but, nevertheless, we feel that some 
indulgence may be required in view of the 
circumstances in which the work sees the 
light 

LEGISLATION OF LAST SESSION. 

The following Acts passed by the Quebec 
legislature during the last session amend 
articles of the Codes : — 

53 v., CHAP. 55. 

An Act to amend articles 67, 68 and 69 of 
the Code of Civil Procedure. 

1. The following paragraph is added to 
article 67 of the Code of Civil Procedure. 

''In tl)e case of an action in separation 
from bed and board by a husband against 
his wife, if the latter resides outside the 
Province of Quebec, she may be called in to 
appear in virtue of article 68 or 69, as the 
case may be.'* 

2. The words " but has property therein," 
in article 68 of the said Code, as contained in 
article 5866 of the Revised Statutes of the 
Province, are replaced by the following: 
'* but that the cause of action arose therein." 

3. The words : " when a defendant having 
property in the Province has never had or 
has no longer any domicile therein, or" in 
article 69 of the said Code, as contained in 
article 5867 of the said Revised Statutes, are 
repealed and replaced by the following : "if 
the defendant has left his domicile in the 
Province, or has never had such domicile, 
and" 

4. This Act shall come into forOQ Qtt the 
day of its sanction. (April 2.) 
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68 v., CHAP. 66. 
An Act to amend the Code of Civil Pro- 
cedure, respecting proofs. 

1. Article 238a of the Code of Civil Proce- 
dure, as contained in Article 6876 of the 
Revised Statutes of the Province of Quebec, 
is amended by striking out the words *' Three 
Bivers," in the second paragraph thereof. 

2. Article 243 of the said Code, as it is cod- 
tained in article 6877 of the said Revised 
Statutes, is amended by striking out the 
words '' Three Rivers," in the third clause of 
the said article. 

3. This act shall come into -force on the 
day of its sanction. ' (April 2.) 

53 v., CHAP. 67. 

Ad Act to amend the Code of Civil Pro- 
cedurei so as to permit the taking of evidence 
by stenography in ex parte cases. 

1. Article 317 of ^ the Code of Qvil Proce- 
dure is amended by adding thereto the fol* 
lowing ; " and the evidence may be taken 
by stenography, in conformity with articles 
320a and 3206, as added by article 6888 of the 
Revised Statutes of the Province of Quebec. 
(April 2.) 

53 v., CHAP. 58. 
An Act to amend article 566 of the Civil 
Procedure, respecting the seizure of move- 
ables, as contained in article 5917 of the Re- 
vised Statutes of the Province of Quebec and 
amended by the Act 52 Yict, chap. 50. 

1. Paragraph 6 of article 556 of the Code of 
Civil Procedure, as contained in article 6917 
of the Revised Statutes of the Province of 
Quebec is replaced by the following : 

** 6. One sewing machine." 

2. Paragraph 8 of the said article, as re- 
placed by the Act 52 Victoria, chapter 60, 
section 8, is replaced by the following: 

" 2. One span of plough horses or a yoke 
of oxen, one borse, one summer vehicle and 
one winter vehicle, and the harness used by 
a carter or driver for earning his livelihood, 
one cow, two pigs, four sheep, the wool from 
such sheep, the cloth manufactured from 
such wool, and the hay and other fodder in- 



tended for feeding the said animals ; further, 
the following agricultural tools and imple- 
mento: one plough, one harrow, one working 
sleigh, one tumbril, one hay-cart with its 
wheels, and all harness necessary and in- 
tended for farming purposes." 

53 v., CHAP. 59. 

An Act to amend articles 621, 624 and 631 
of the Code of Civil Procedure, respecting 
seizures after judgment 

Whereas it is expedient to amend articles 
621, 624 and 631 of the CV>de of Civil Proce- 
dure, concerning attachment after judgment; 

Therefore, eto. 

1. The first paragraph of article 621 of the 
Code of Civil Procedure is amended so as to 
read as follows; 

" If the declaration of the garnishee is not 
contested, and he has not declared that any 
other seizure has been made in his hands, 
the court upon an inscription for judgment, 
by either party, orders him to pay to the 
seizing party, on account or to the extent of 
his debt, the moneys seized, according to 
their sufHciency." 

2. Article 624 of the said Code is amended 
by adding the following after the fiist para- 
graph thereof: 

"If the seizing party fails to proceed 
against such garnishee, the party seized may 
obtain the dismissal of the seizure, with costs 
against him ; or he may inscribe the case for 
judgment by default against the garnishee, 
and execute it in the name of the seizing 
creditor." 

3. Article 631 of the said Code is amended 
so as to read as follows : 

^'631. If a garnishee declares that he is 
not Indebted and he cannot be proved to be 
so, the courts on motion of the garnishee or 
of the party seized upon, orders him to be 
discharged from the seizure, and condemns 
the seizing party to pay the costs." 

53 v., CHAP. 60. 
An Act to amend the Code of Civil Proce- 
dure, with respect to abandonment of pro- 
perty. 

1. Article 772a of the Code of Civil Proce- 
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dare, as added by article 5961 of the Re- 
TiBed SuLtates of the FrOvinoe of Qaebec, is 
replaoad by the following : 

" 772a. The moneys realized by the cnrator 
from the property of the debtor must be dis- 
tribnted amongst the creditors by means of 
dividend sheets prepared after the expiration 
of the delays to file creditors' claims. 

Snch dividend sheets are payable fifteen 
days after a notice of their preparation has 
been given and a copy of such sheets has 
been sent to each creditor. 

Sach notice is given by the insertion of an 
advertisement in the Quebec Official Gazette. 

Soch copy of the dividend sheets, together 
with sach notice, is sent by mail, by regis- 
tered letter, to the address of each of the 
creditors of the debtor who have filed their 
claims, or who appear upon the list of credit- 
ors of the debtor. 

The claims or dividends may be contested 
by any party interested. 

The contestation for such purpose is filed 
with the curator who is bound to transmit it 
immediately to the prothonotary of the 
Soperior Court of the district in which the 
Itfoceedings upon the abandonment are then 
deposited, or in such other district as the 
parties interested in the contestation may 
agree upon; and such contestation is pro- 
ceeded upon and decided in a summary 
manner." 

53 v., CHAP. 61. 
An Act to amend the Code of Civil Proce- 
dure, respecting summary matters. 

1. Paragraph 3 of article 887 of the Code 
of Civil Procedure, as it is contained in 
article 5977 of the Revised Statutes of the 
Province of Quebec, is amended by adding 
tliereto the following: ** suits by farmers for 
the price of their farm produce, suits by 
advocates, notaries and physicians to re- 
<i)ver the sums due to them for professional 
WTvioeSr suits by printers for printing, publi- 
•aiions or work performed by them in that 
capacity, as well as those for the price and 
value of subscriptions to journals or news- 
papers." 

2. Article 897a of the said Code, as added 
by the Act 52 Victoria, chapter 52, section 1, 



is amended by adding after the word '^shall," 
in the ninth line, the words "in contested 
causes." 

3. Article 899a of the said Code, as added 
by the said article 59/7 of the said Bevised 
Statutes, is amended by adding the following 
paragraph ; 

*'The words 'summary matters,' shall be 
written or printed at the end of each original 
and copy of writ issued under the provisions 
of this chapter, which provisions shall be in- 
terpreted so as not to take away the option 
of proceeding under the ordinary rules of 
procedure." 

MAGISTRATE'S COURT. 

53 v., CHAP. 52. 

An Act respecting certain proceedings had 
before the Montreal District Ma^trate's 
Court and the execution of the judgments of 
the said court 

1. All proceedings had and commenced in 
suits for fifty dollars and over, before the 
Montreal District Magistrate's * Court, in 
virtue of the Acts 51-52 Victoria, chapter 20 
and 52 Victoria, chapter 30, shall be con- 
tinued before the Circuit Court of Montreal. 

The judgments rendered by the said 
magistrate's court in suits for the same 
amount shall be executed by the said Circuit 
Court. * 

2. The proceedings had and commenced in 
suits under fifty dollars before the said Dis- 
trict Magistrate's Court shall be continued, 
and the judgments for the aame amounts 
shall be executed, by the Magistrate's Court 
for the city of Montreal. 

3. According to law, the records, registers, 
documents and archives of the Magistrate's 
Court of the District of Montreal, in cases 
for the amount mentioned in the first section 
of this Act, shall be transferred to the office 
of the Circuit Court, in the district of Mont- 
real, and those in cases for the amount 
mentioned in the second section shall be 
trans£Brred to the office of the Mi^istrate's 
Court of the city of Montreal. 

4. This Act shall come into force on the 
day of its sanction. (April 2.) 
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FIBE INSURANCE. 

{By the late Mr, Justice Mackay,) 

[Reffistered in accordance with the Copyriffht Act.] 

CHAPTER r. 

' Of the Contract op InsurancBi How Made, 

WHEN PbRFBOTBD, AND OF THB APPLICATION. 

2 1. DeJiniUonB of fire ingurance- 

Fire insuranoe is a contract by which one 
peraon takes upon himself the risk of fire to 
which a thing is exposed, and obliges him- 
self towards another, to indemnify him for 
any loss he may snfier by fire, if fire destroy 
or damage the thing insured, and this in 
consideration of a sum of money, price of the 
risk run. 

The Civil Code of Quebec, Article 2468, 
says : " Insurance is a contract whereby one 
" party, called the insurer or underwriter, 
*' undertakes for a valuable consideration, to 
" indemnify the other, called the insured, or 
'* his representatives, against loss or liability 
" from certain risks or perils to which the 
'* object of the insurance may be exposed, or 
" from the happening of a certain event" 

Art 2569 of the same Code, says : '' A fire 
" policy contains the name of the party in 
" whose favor it is made ;-— a description or 
" sufficient designation of the object of the 
<' insurance and of the nature of the interest 
" of the insured ; a declaration of the amount 
" covered by the insurance, of the amount or 
"rate of the premium, and of the nature, 
" commenoement and duration of the risk ;— 
"the subscription of the insurer with its 
" date ;— such other announcements and con- 
"ditions as the parties may lawfully agree 
" upon." 

It may be defined in other words as a con- 
tract of indemnity, by which one person in 
consideration of a sum of money, undertakes, 
usually, to guarantee another, to the amount 
of the sum insured, against any loss or dam- 
age which he may, during a time fixed, 
sustain by fire damaging the property de- 
scribed. ^ 



^ The best definition of the contract is said to be 
given in 2 Bl. Comm : 458 :— " A policy of insurance is 
*' a contract between A and B, that upon A paying a 
"premium accepted as equiTalent to the ri^k.Bwill 
" indemnify against a particular eyent." 

In 1880, in the Court of Appeal in England, the Lord 



2 2. Partial lo$$ and average. 

The insurers may stipulate not to be liable 
for partial loss, and some policies are made 
subject to condition of average, so that if at 
the time of a fire the value of the objects in- 
sured exceed the sum total of the insaranoe, 
the insured is considered his own insorer for 
the excess. 

Conditions of average make the liability of 
the insurer relative only for an amotmtin 
the proportion that the sum insured bears to 
the value of the property at risk. The in- 
sured is considered as himself insuring for 
the proportion of the value of the property 
which exceeds the amount of the insurance, 
and therefore liable to contribute in that pro- 
portion in case of loss. (Bunyon. ) 
i 3. Nature of the contract. 

The contract of insurance is conaensuaK 
and synallagmatic or bilateral. If payment 
of the premium be admitted in the policy 
the contract is unilateral, says Le Diction- 
naire des assurances terrestres, 588. But 
though the premium be paid there are such 
obligations on the assured that the contract 
viewed in its entirety must be held con- 
ditional, and bilateral. Policies in France 
are generally for a term of years, for annual 
or semi-annual premiums promised, and 
with fifteen days of grace to pay each instal- 
ment of premium, and all premiums are 
portables. The policies are synallagmatic con- 
tracts, and must be made in duplicate, signed 
by both parties (Art 1325, Code Napoleon). 

In Quebec, policies in duplicate are not 
usual nor required, and as to signatures our 
Code (2569) points only to signature by the 
insurer. 

§4. The parties, and the premiunu 

The person who charges himself with the 
risk is the insurer ; the other is the insured ; 
the sum paid or agreed to be paid, as the 
price of the risk, is called the premium, and 
the act or writing made to evidence the con- 
tract, the policy. 

Justices, in DarreU ▼. TibbUu, held the contract of 
Fire Insuranoe a contract for indemnity. an4 a eon - 
tract of the same kind as from a marine policy—the 
insured can't get paid twice over. 5 Q. B. Diy. 560. 

The contract is no! to pay a certain sum on a particu- 
lar orent like in life aasnimnce. Ifartk Br, /as. Co. y, 
London, Liverpool A Olobe, 5 Cb. Blv. 569, eited. 
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lb. By whom the butiness is carried on. 
In Quebec ProTinoe the bnsinesi of fire in- 
ninuioe is almost entirely carried on by com- 
panies, most often incorporated, hot there 
seems to be nothing to prevent any private 
individual from carrying on such business. 

{ 6. WJien commerciaL 
Fire insurance is not by nature commei^ 
dsl, but if carried on by mercantile men, or 
by traffickers in it alone, and as carried on 
by incorporated insurance companies, it is 
90, except as regards mutual insurance- Art 

2470, c. a I* a 

Carrying on the business of ordinary fire 
insurance is considered trading in the Pro- 
vince of Quebec. Even minors, if traders, as 
they sometimes are, can carry on the busi- 
ness there. Art 2470, C.C. 

I 7. OrganizaHon of inmrance companies. 

In most countries there are statutes estab- 
lishinis rules for the formation of corporations 
or companies for insuring, and for the visita- 
tion and eiamination of them ; and for con- 
trolling and winding them up, if need be. 
Local Legislatures may make laws regulating 
forms for policies of insurance and conditions 
of them,— IT/rtcA v. Nat, Ins. Co,, 4 Ont Ap- 
peal R.S4. 

i 8. Deposit required for doing business in 
Canada. 

Fire insurance companies must make a 
deposit and obtain a license in order to do 
bnsineFS in Canada. R.S.C. ch. 124. 

i 9. Mnlual companies and contribution com' 
ponies. 
In almost all countries there are, also, 
nmUial fire insurance companies, and contri- 
bntion companies. Of these we do not in- 
tend to treat particularly. Suffice it to say, 
as to the former, that they are generally the 
creatures of local statutes, which order the 
oaodes of their formation, their organization, 
•nd the extent of liability of their members, 
^b person whose property is insured in 
BQcb companies becomes a corporator, or 
member, bound by its by-laws, and liable to 
W a proportion of all losses. The insured 
^'^ insurers at the same time. Generally 
^ inembers of such companies must he 



freeholders. In the Province of Quebec one 
company only is allowed in one county. 

Our remarks in the present work will be 
with reference to ordinary fire insurance 
companies, or assurances d prime, 

3 10. Row the corUract may he made, and 
how proved. 

Mere consent can make a contract of in- 
surance, but writings are required in matters 
over $60, and parol evidence is only admis- 
sible to complete the proof where acom- 
mencement de preuve par icril is seen. So, a 
parol agreement to renew a policy cannot be 
proved without a writing or commencement de 
preuve. Mere parol proof of fire insurance is 
no more admitted than mere parol proof of 
sale of lands ; and in practice parol Insur- 
ances are very infrequent 

? 11. Contract made by wHfing or parol. 

Under the French Code de Commerce, Art. 
332, the contract of insurance is made in 
writing. Yet even for amounts above 150 
francs, if there be a commencement of proof 
in writing, it may be proved by parol So it 
was held by old writers. Einerigou disap- 
proved of the doctrine, but in modern France 
it is held so against Emerigon.^ 

The Cour de Cassation, in a case decided 
13th July, 1874, held that insurance, in cases 
over 150 francs, must be proved by writing, 
or there must be a conimeacement of proof 
in writing, in order to admit parol testimony. 
Under 150 francs the contract maybe proved 
by witnesses, under the common law.* 

5 12. Insurance in the Province of Que^^ec may 
he verbal. 

In tlie Province of Qeebec there is no 
absolute need of a policy, nor is a writing 
absolutely necessary for the validity of the 
contract, unless requi red by the law incor- 
porating the company insuring. In the 
absence of such a law this contract, like 
many others usually made by writing, may 

1 4 Ma»^, Dr. Comm. 2S66 

2 See Journal dn Palais for 1863 ; Cour de Cassation* 
5th Noyember, 1862. 

All contraotsof insurance must be printed or written 
says Smith on Ck)ntraet8, p. 196. Flanders treats of 

I' parol contracts to insure (p. 133), and says they are 
enforceable. 
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be verbal. Insarance, as being a commercial 
matter, was in old France cognizable in tbe 
Tribunals of the Juge et Contuls, and these 
Tribunals admitted proof by parol generally 
even of contracts involving over a hundred 
livres. except where prohibited. The Ordon- 
nance de la Marine ordered policies, yet this 
was held to be only towards proof of the con- 
tract Even under that Ordinance other 
modes of proof competed to an insured ;— 
for instance, the oath to the alleged insurer. 
Such is the opinion of Pothfer and Merlin ; 
Emerigon differs from them. 

In Quebec, where the Ordonnance de la 
Marine was never enregistered, and where 
the modem French law does not control, 
proof of the contract may be made by policy, 
by other writing, by oath to the insurer, and 
by parol, unless where the law incorporating 
a company orders otherwise. 

In Qaebec, though an Act incorporating 
an insurance company say how its policies 
shall be made, and confer affirmatively 
power to contract by policy, but be, as regards 
other modes of insuring, silent, such com- 
pany would be held bound by a contract by 
parol made by any authorized agent, if 
evidence were furnished that it had assumed 
power to make contracts so* was in the habit 
of making them so, by parol, and did make 
the one in question. From the language of 
the judges in the Privy Council in Monlrml 
Assurance Co. v. McOillivray,^ it would seem 
that the same principle might be admitted 
to govern even in England, though it is 
generally supposed that there the rule that 
a corporation cannot express its will but by 
writing under seal (except as to insignificant 
acts) has not been relaxed as in the United 
States and Quebec.'' 

An insurance company, authorized to c:)n- 
tract in a particular mo<le under a statute 



»9L.C. H. 488. 

* SenibUi the Provinoe of Qaebec Ih bound by the 
Pri?y Council decision. If it say parol contract can- 
not be made in this province it must be so held- 

In Ontario, the judges hold as they say the Privy 
Council held : no fire insurance contract can be made 
but by writing. 

Suretyship— can it be by parol ? Yea, insurance can 
or could be, but for the enactment of Stamp Acts in 
England. No insurance is available there unless the 
policy be stamped. 



declaring simply that contracts signed in a 
given way shall be binding, may neverthe- 
less contract under its corporate seal, or in 
any other form which the law will allow, the 
statute in such case being directory only.^ 

If a statute incorporate a company to in- 
sure, but only by policy, the company must 
obey the statute, and an insurance by parol 
by it will not bind it But even under such 
statute payment of premium to such a com- 
pany and agreeing by writing for a policy to 
be delivered afterwards, after such a delay 
only as the necessities of business in the 
company's office make unavoidable, I think 
would operate an insurance, though a loss 
should happen before delivery of any policy. 
It would in the Province of Quebec, and it 
seems that it would in England provided the 
written agreement were stamped.' Tlie 
language of all such statutes must be 
weighed; words permitting or authorisdng 
action by policy do not necessarily involve 
prohibition to act by other modes. In the 
Province of Queljec, were a company, in- 
corporated under an Act, not expressly limit- 
ing it to contract only by policy, to sue an 
insured upon his note given for premiums 
earned on insurance by parol, the insured 
would in vain plead freedom from obligation 
upon the pretence that no risk had ever at- 
tached upon such insurances. 
[To be continued.] 



FRENCH COUNCILS OF PRUD'HOM- 
MES. 

A short rej)ort just furnished by the 
British Embassy to the Foreign Office, and 
prepared by Mr. DeBunsen, on the Conncils 
of Prud'horames, which are establishe<l in 
all the im{)ortant centres of populaLion in 
France, possesses a special interest l)oth for 
the insight furnished into the practical work- 
ing of institutions among our neighbours 
and for the l)earing which it may have on 
certain tendencies and influences at work 
among ourselves. We have been long ac- 



^ Sa^furd V. Wickof, 4 Hiirs N.Y. Rep., and obsenra- 
tions per the Chief Justice in Montreal Atntrcmce Co, 
V. McQiUivmv, 2 L. C. J. 241. 

2 See observations of Judges of Privy Coaaoil in 
Montreal Ainmranee Co. v. McOillivray, 9 L. C. R. 438 
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cQstomed to the * domeBtic forum ' of arbi- 
tnU<m, and the official referees constitute to 
a certaiu extent a departure from our regu- 
lar legal system. The administration of the 
law nnder complicated Acts of Parliament 
baa in the ease of the railway commission 
been partly entrusted to laymen specially 
conyeraant with the interests involved. But, 
with these exceptions, the settlement of dis< 
puted rights and the adjustment of contract- 
Qal and other relations between man and 
man, have with us been exclusively assigned 
to the legal profession. Extra-judicial bodies 
have, it is true, of late years grown up among 
08, such as chambers of commerce and boards 
^coDciliation for the settlement of strikes 
and locks-out But these are purely volun- 
tary in their character, and have no legal 
status or authority. Bodies of this kind, 
however, as their practical influence extends, 
are not nnlikely in the future to claim statu- 
tory powers of a judicial or quasi-judicial 
character. And in the bill recently mentioned 
in these columns, which Sir Albert Rollit has 
intiedaced this session, it is proposed to 
establish commercial tribunals in which the 
lay element will be largely represented. 

In France the non-professional administra- 
tion of justice in certain classes of coses has 
been established since 1806. The Councils 
of Prud'hommes are described to be local 
boards elected for the settlement of disputes 
between masters and workmen. The whole 
system is indicative of a much simpler and 
%(Re patriarchal state of society than that in 
which we live, and the jurisdiction exercised 
s mnch less important than that with which 
Sir A. Rollit seeks to invest his tribunals. 
Ihe questions dealt with by the councils are 
wages, contracts, deductions made from 
wages in consequence of miscouduct, absen- 
ces from work, apprenticeship, valuation, 
piecework, and, generally, the differences 
which arise in the relations of employer and 
employed. The burning question of strikes, 
however, which in this country has been 
made the occasion of tlie appointment of 
extra-judicial bodiesi is excluded from the 
purview of these councils, and no matters, 
BQch as the rate of wages, of a sumptuary or 
qoasi-flamptnary character are submitted to 
^m for decision. The first council was 



constituted for the district of Lyons, and the 
functions of the Prud'hommes have been suc- 
cessively enlarged and revised by a series of 
enactments, the most important of which are 
the decree of May 27, 1848, and the laws of 
June 1, 1853, and February 7, 1880. 

Each council is created at the request of 
the local chambers of commerce by a Gov- 
ernment decree, which must specify exactly 
how many Prud'hommes are to form the 
council, six being the minimum) excluding 
the president and vice-president, over how 
many communes this authority is to prevail,- 
and what industries are to l)e subject to it 
Thus the jurisdiction is strictly limited in 
each case. Mines and railways are not in- 
cluded, nor are the relations of shopkeepers, 
merchants, and clerks. The councils are, in 
fact, par exceHence, the artisans' tribunal. 
Eflforts, however, are being made to bring all 
industries within the jurisdiction. The mem- 
bers are elected and the franchise is bestowed 
on a basis which is calculated to ensure in- 
telligence and character in the voters. It is 
confined to masters and workmen belonging 
to the specified trade, who are over twenty- 
five years of age and have resided at least 
three years in the locality. A Prud'homme 
must be thirty years of age and able to read 
and write. These conditions seem to indi- 
cate that the French urban population is 
much less migratory that our own, and we 
imagine could hardly be fulfilled in London 
and the other large cities of this country. 
Masters and men are equally represented in 
the council. Bufore 1880 the president and 
vice-president were appointed by the State, 
and could only be employers ; but now the 
Prud'hommes elect these oflBcers for the year 
out of their own numbers ; and if the presi- 
dent be a master, the vice-president must be 
a workman, and tice versd. The Prud'hom- 
mes are usually, but not necessarily, paid a 
salary at the expense of the district over 
which their jurisdiction extends. Half of the 
body retire every tliree years, but the retir- 
ing members are re-eligible. It is, one would 
imagine, an object of ambition for an intelli- 
gent workman to obtain election to the coun- 
cil, which it is to be hoped affords scope for 
energies which might otherwise be devoted, 
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a« is too frequently the case in this country, 
to agitation and mob oratory. 

Every council is divided into two main 
' bureaux ' or sections : the ' bureau particu- 
lier' or *de conciliation/ consisting only of 
one man and one master, and the < bureau 
general' or *de jugement' The former, 
which generally meets once a week, endeav- 
ours to settle disputes offhand. If in Uiis 
way no voluntary agreement can be reached, 
the case goes to the 'bureau general' for a 
regular trial, at which witnesses can be ex- 
amined and judgment is delivered. This 
bureau is obliged by law to meet at least 
twice a month, and consists of the president 
and vice-president and four other members 
— masters and workmen being again equally 
represented. 

Every Council settles for itself the order 
which its members are to serve on the two 
bureaux. The Prud'hommes are practical 
men with a knowledge of the industries over 
which they exercise jurisdiction. They are 
bound by no code or rules of procedure, and 
no lawyers are employed, and very few cases 
occupy more than one sitting. They are also 
invested with power to punish summarily 
up to three days' imprisonment any disturb- 
ance of order or infrar^tion of discipline in 
workshop or factory. They have also police 
functions, which, however, are rarely exer- 
cised ; and may inspect premises and report 
to the rejiular tribunals serious breaches of 
law, such as the disclosure of trade secrets or 
the theft of materials. 

There are 136 of these councils, which dis- 
pose of about 42,000 cases in the year. Of 
these 20,000 were in Paris alone. About 
16,000 are amicably settled, about 12,000 vo- 
luntarily withdrawn, and only 13,000 or 
14,000 referred to the 'bureaux gen^raux' 
for judg ment In Paris, the total cost to the 
municipality is rather more than £8,000 a 
year, of which X4,992, or £48 each, goes to 
the 104 Prud*hommes. The summary juris- 
diction, from which there is no appeal, ex- 
tends to cases involving £8 and under ; over 
that amount an appeal lies to the Chamber 
of Commerce. But M. Lockroy has a bill, 
now before a committee of the Chamber of 
Deputies, extending this jurisdiction to £20, 
and also modifying the franchise for the 



election of Prad'hommes. It has not been 
thonght possible to make the council arbiters 
in strikes, but M. Lockroy is submitting a 
bill which provides for the constitution of 
Boards of Arbitration on the English model. 
M. De Bunsen's report states that great ser- 
vices have been rendered by these bodies ; 
but he also mentions that there is a widely 
spread fear that the proposed enlargement 
of functions and extension of the suffrage 
may lead to political and social dangers. In 
the large towns, indeed, wirepullers already 
to a considerable extent control the elections. 
The whole system is a striking illustration 
of the democratic character of French socie- 
ty, and arises out of conditions which have 
never existed in this country. The instita- 
tion can hardly, thereforei serve as a model 
for our imitation. It is one thing for a sys- 
tem to have been established under compa- 
ratively simple conditions of society: it is 
quite another to introduce it into so compli- 
cated an organisation as our own, with 
habits and traditions so different from those 
which prevail in the country of its origin. — 
Law Jowmal (London), 



INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, April 26. 
Judicial Abandanmentt, 
Charles S. AfipinftU, manufaoiurer, HontrMl. April 
17. 
Ephrem Eusj^be Bouchardt Waterloo, April 17. 
Wm. Bouchard, trader, Chicontimi* April 19. 
Joseph Philias Perrault, trader, £:$(. Anne de la 
Parade, April 24. 

Curalon appointed. 

Re Btienne Beauchemin.-Charles Milot.St. Moniqae, 
curator, AQril 16. 

Re Joseph Desanlniersi Shawenegan.— F. Valentine, 
Three Rivers, onrator, April 23. 

Rt J. S. Murphy.— John Y. W«lch, Qnebee, onrator, 
April 9. 

Re Camille Lalonde, St. T^lesphore.— Kent k Tnr- 
cotte, Montreal, joint curator, April 22. 

Re J. B. Lalumidre.— C. Desmartean, Montreal, oura- 
tor, April 17. 

Re Pierre Martineau.— C. Besmarteau, Montreal, 
curator, April 23. 

Re Robert MoXabb ft Co.— W. A. Caldwell. Mont- 
real, curator, March 15. 

Re J. S. Murphy k Co.— John Y. Welch, Qoebeo, 
curator, April 9. 

Re J. A. Quintal.— C. Deemarteaa, Montreal, ouia- 
tor, April 22. 

Re W. H. Wilson. -J. Y. Welch, Qaebws, curator, 
April 9. 
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In the section of Mr. Justice Mackay's 
work poblished this week, treating of the 
interest of the insnred, the author touches 
Qpon the much controverted question 
recently decided in NatianaL Ass. Co. qf 
Irdand A HarrU, M. L. R., 5 Q.B. 345, and 
referred to ante, p. 89. The earlier case of 
Biaek & National Inmrance Co., 3 Leg. NewS) 
29; 24 L C. J. 66, was one in which Mr. 
Jnstioe Mackay's opinion was overruled by 
the Court of Appeal As this question can- 
not be considered finally settM until a 
higher Oourt shall have passed upon it, we 
have allowed the section to stand as it was 
written. 



A resolution moved by Mr. Blake on 
the 29th April last, and which was unan- 
imously agreed to by the House of Commons, 
mikes an important suggestion on the sub- 
ject of disallowance of provincial Acts. The 
lesohition was in the following terms:— 
"That it is expedient to provide means 
whereby, on solemn occasions touching the 
exerdse of the power of disallowance* or of 
the aiqaellate power as to educational legisla- 
tion, important questions of law or fact may 
be referred by the Executive to a high judicial 
tribunal for hearing and consideration, in 
soch mode that the authorities and parties 
inteiested may be represented, and that a 
reasoned opinion may be obtained for the 
information of the Executive.'' The judicial 
opinion is not to be binding upon the Ex- 
ecutive, nor to relieve it of responsibility to 
Parliament, but is intended only for the 
infonnation of the Government. The resolu- 
tion wa« accepted by the Ministerial side, 
and a measure will at some future time 
be submitted to Parliament in accordance 
with it 



CIBCUIT OOURT. 

MOKTBBAL* April 8, 1890. 
Before Wubtblb, J. 
Thb Wiluams Manufagturino Gohpant 

V. 
WiLLOCK. 

Lessor and lessee — Privilege of lessor — Hedge — 
Artide 1619, G C. 

Held:— 1. Tho^i the privilege of the lessor sub' 
gists so long as there has been no displace' 
ment of the moveaJ>le effects subject to it, or 
no removal of them out of his possession, 
and for eight days after such dUplacement 
or removal. It subsists on effects which the 
lessor, with the consent of an outgoing tenant, 
takes into his own possession m security for 
the amount due for rent. 

2. A person in possession, ostensibly as 
ovmer, of a thing may validly give it in 
pawn, when the pledgee r^ves it in good 
faith, believing it to belong to his debtor, 

WuRTHLB, J.— The plaintiff seeks to reven- 
dicate a sewing machine from the defendant, 
alleging that it belongs to the company and 
that the defendant unlawfully retains it 

The defendant does not deny the plaintiff's 
ownership, but alleges that he had leased a 
parlor and a bedroom in his house on Bleury 
street to one William HodgsoUi that Hodg- 
son left the rooms on the 1st of May last, 
owing him $7.50 for arrears of rent, that the 
sewing machine was brought into, and was 
kept in, the rooms by Hodgson during his 
occupation, that it was affected by the lessor's 
privilege, and was given to him by Hodgson, 
when he left, as security for the balance of 
rent then due, and that he was willing to sur- 
render it on the payment of such balance. 

It appears that the sewing machine be- 
longed to the plaintiff and had only been 
leased to Hodgson. 

Tke plaintiff contends that the defendant 
lost the lessor's privilege upon the sewing 
machine by having taken it into his posses- 
sion without judicial process, and that he 
had no right to take and hold it in pawn as 
it belonged to the plaintiff and had only 
been leased to Hodgson. 

The defendant denies these pretensions 
and maintains that he still has his lien as t^ 
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landlord, and that at all events the sewing 
machine was pawned for his claim and can 
be lawfully retained by him. 

The plaintififsays that the defendant had 
no right to take the law into his own hands 
and detain the sewing machine by exercising 
restraint. 

As to the principle invoked by the plaintiff, 
there can be no doabt A landlord has no 
right to retain, without judicial process, and 
by force, the effects of an outgoing tenant ; 
but this did not take place in the present case. 
Here the defendant did not use any force or 
exercise any restraint Hodgson, of his own 
aocord, agreed to leave the sewing machine 
in the defendant's possession, to secure the 
payment of the balance which he owed him. 
When Hodgson gave up and left the rooms 
the sewing machine was affected by the 
lessor's privilege for the balance then due of 
the rent The plaintiff admits this, and also 
that it would have existed for eight days 
more, and could have been preserved by 
means of an attachment in recaption made 
during that period. 

The landlord's privilege is founded upon 
articles 1619 and 1623 of the Gvil Code, 
which enact that be has for the payment of 
his rent a privileged right upon the moveable 
effects which are found upon the property 
leased, and that he may seize them upon 
the premises or within eight days after they 
are taken away. The theory upon which 
this privilege is founded, is that the move- 
able effects placed by the tenant in the pre- 
mises leased are pledged by him for the 
payment of the rent, and that being on the 
landlord's property they are constructively 
in his possession, although in the physical 
possession of the tenant Baudry-Lacan- 
tinerie (voL 3, p. 629), says : " En tant que le 
** privily porte sur les meubles gamissant 
'^ la maison lou^, il a pour cause une consti- 
'* tution tacite de gage. On peut facilement 
'* supposer, en effet, entre le bailleur et le 
** preneur,rexistence d'une convention tacite, 
" par suite de laqnelle le mobilier mis par 
" le preneur dans la maison lou6e, a 6t4 
" affects ^ titre de gage au bailleur pour 
'* garantir le paiement des loyers." In 
the case of an ordinary pledge, the privilege 
subsists only so long as the thing pawned 



remains in the hands of the creditor, and in 
the case of the tacit pledge which resnlts 
from the lease of property, the privilege snb- 
sists as long as the moveable effects which are 
affected by it remain on the premises, or in 
the possession of the landlord ; but in the 
latter case, by a special provision of law, to 
be found in Art 1623 of the Civil Code, and 
in Art. 873 of the Code of Civil Procedure, 
the privilege is extended for eight days after 
the moveable effects have been removed. 
The landlord's privil^e subsists as long as 
tliere has been no displacement of the move- 
able effects subject to it or no removal of 
them out of his possession, and for eight 
days after such displacement or removal, at 
the end of which delay it expires whether 
the things subject to it are in the tenant's 
possession or in the possession of a third 
party. Pothier, in his treatise on the Custom 
of Orleans, in Na 49 of the introduction to 
the title of Executions, says : " Aprte oe 
" temps expir6 I'hypothdque que le locatenr 
** avait snr les effets d^plao^s, s'^vanooit^ soit 
" qu'ils soient en la possession de tiers, soit 
" qu'ils soient encore en oelle du locataire, 
" son d^biteur." 

The condition necessary for the existence 
of the privilege and for its continoanoe 
beyond eight days, is possession by the 
landlord of the things affected by it as 
pledgee. Laurent, (VoL 29, No. 383), says : 
<< La possession est de I'essence du privilege 
" attach^ au gage ; le cr6ancier le perd dds 
'' qu*il cesse de possMer. Ce qui est vral du 
" gage conventionnel Test anssi du gage tacite 
" en vertu duquel le baiUeur a un privilege." 
And in order to preserve his privilege a land- 
lord has the right to prevent the removal of 
the things affected by it Pothier, in his 
treatise on contract of lease, No. 252, says : 
'' Le seigneur d'h^tel a comme en nantinBo 
" ment les meubles qui sent dans sa maison, 
" d'od le locataire ne peut les fairs sortir & 
" son prejudice." There is no law to prevent 
an outgoing tenant voluntarily leaving either 
all or some of his effects in the possession of 
his landlord to secure the payment of the 
amount which he may owe for rent ; but in 
case he should attempt to remove his eflTects 
before paying all rent due, the landlord can 
only prevent him from doing so by means of 
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in attadunent under Article 878 of the Code 
of Givn Procedure. In both cases the landlord 
letams his privilege; in the first case by re- 
taming posaesBion of the thiogs subject to it, 
the oonatmctive possession being changed to 
physical possession, and in the other case by 
exerdsiiig his rights during the existence of 
the privilege. 

Bat in the present case, the defendant con- 
tends that, if he has lost the lessor's privilege, 
he has, at aU events, the privilege and right 
of retention of a pledgee on the sewing roar 
chine, and the plaintifif maintains that, as the 
sewing machine was its property and only 
leased to the defendant, the latter could not 
validly give it in pawn. 

Formerly a thing could not be given in 
pledge to the detriment of the owner, who 
ooold always recover it from the pledgee, 
althoogh it was valid as between the pledgor 
and the pledgee. See Pothier, Nantisse- 
fflent, Na 7. But in 1879 the principles con- 
tained in Articles 1488, 1489 and 2268 of the 
Hril Code with respect to the sale of cor- 
piHeal moveables were applied to the contract 
of pledge ; and the law then enacted is now 
to be found in Article 1966a of the Civil Code. 
Since 1879, therefore, a person in possession, 
ostensibly as owner, of a thing, may validly 
jdve it in pawn, when the pawnee receives it 
in good faith, that is, believing it to belong to 
his debtor. The rules of the modem civil 
law in this respect apply here as in France. 
Anbry and Ran (voL 4, p. 700), thus shortly 
lay down the law: "II faut, pour pouvoir 
" donner un objet en gage, en ^tre propri^taire 
" et avoir la capacity d'en disposer. Toute- 
" fois le cr§ancier qui, de bonne foi, a regu 
** du d^biteur un objet dont celui-ci n'^tait 
** pas propri^taire peat, hors les cas de vol ou 
" de perte, en refuser I'extradition au v^ri- 
" table propri^taire." And Laurent (vol. 28, 
Na 440), gives the reason for this : ** II pent 
" paraltre singolier qu'nn simple droit r^el 
^' Temporte sur le droit absolu de propriete ; 
" la raisoB en est qu'il y a un mi/Mt g^n^ral 
«' en cause, I'int^r^t du commerce et de la libre 
*' drcuiatioiides choses mobiliSres." In the 
present case the defendant received in good 
faith from his debtor the sewing machine 
which belonged to the plaintiff, and he has 
the right to retain it until he is paid. 



On the whole, I hold that the defendant's 
privilege as landlord still subsists on the 
sewing machine, and that, even if it has ex- 
pired) he has a right of pledge upon it, and 
that he has the right to retain it until pay- 
ment of his claim. 

The Court, therefore, maintains the de- 
fendant's exception, with costs, and orders 
that upon payment to him by the plaintiff of 
the sum of $7.60 due to him by Wm. Hodg- 
son for arrears of rent and of )iis costs in this 
suit, he do deliver the sewing machine to 
the plaintiff 

Archibald & FosUty for plaintiff 

Hvichinwn S OugJUred, for defendant 



FIBE INSURANCE. 



{By the late Mr. Juitice Maetay.) 

[Registered in acoordanoe with the Copyright Act.] 

CHAPTER L 

Of thb Contract of Inbukamgb^ How Madb, 

Whkn Phrfbotsxs and of thb Application. 

[Continued from p. US.] 

i 13. Interest of the insured. 

There must be a subsiating interest at the 
time of the loss, or the insured cannot re- 
cover. If the party insured sustain no loss 
he can seek no indemnity. But, in the 
absence of a clause prohibiting alienation of 
subject, a transfer by the insured of a share 
in the property insured will not vacate the 
insurance totally ; and so if three or four co- 
proprietors, or joint owners, insure, and two 
or three of them convey their shares to the 
other, or to a stranger, the insurance will 
not be totally vacated, but partially only. 
Considering that the policy in Howard et al 
v. Albany Ins. Co.^^ though prohibiting as- 
aignment of policy, was silent as to alienation 
of the subject insured, and had no clause in 
it providing for its becoming void in case of 
alienation of the subject, I think the judg- 
ment was wrong in holding that assignment 
by one of two tenants in common to the 
other was a bar to a joint action by both. 
But though joint action by both was repelled, 
was it said by the Court that no action 
could be brought by one of the original in- 

1 3 Denio. 
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sured for his share 7 The plaintifis declared 
in two counts: The first alleged interest in 
hoth plaintifb at time of insurance and of 
fire. The second alleged interest in one only. 
Joint action hy both would be repelled 
in Quebec, one of the nominal plaintifOs 
being without interest; but judgment in such 
an action would yet go in favor of the 
original insured who had never alienated. 
He would get judgment pro raia, Angelly 
2 198y disapproves the above judgment His 
note 3 to 8 198, I disapprove. I think that 
CoekeriU v. Otnc M. F. Co., referred to by 
him, was rightly decided. 

GThe American JBtna policy condition (No. 
2), literaUy would apply even to moveables, 
and to prevent changing of Aimiture, yet the 
jurisprudence is against the doctrine that 
the insured cannot change the furniture of 
his house. 

Under such a clause as in the American 
policy, «iipra,where two persons hold property 
jointly and insure, and one conveys to the 
other, the policy is avoided in toto, so I hold. 
Yet, Angell, 2 198, says : " only for the share 
conveyed." I would only agree with Angell 
in such a case as this : four insure, each for 
£100, a house owned by them jointly. In 
this case the insurance might be held 
though by one policy. 

A trustee insures as trustee. He goes out 
of the trust and another is named, and after 
a fire, claims. In this case it was held that 
title to the property was not changed, and 
the action was maintained.* So, it would 
seem, if one tutor insure, and another suc- 
ceed him ; the latter shall recover after a 
loss, though there be a condition against 
change of property or possession by legal 
process, Ac. Yet, suppose A to insure a 
house of which he is usufructuary; after- 
wards he becomes proprietor; afterwards 
fire destroys the housa In France A could 
recover nothing, for his quality had changed. 

When the property insured has been 
sold and delivered or otherwise disposed 
of, ** so that all interest or liability on 
the part of the assured has ceased.'*'^ 

* Savage t. ffmoard In», Co,, 7 Alb. Law Joamsl, 
140. 

' Thii 18 part of one clause in policies of the Royal 
Iniuranoe Company. 



Insurance was effected for $4,000. The in- 
sured sold the property insured for $1,000 
cash, and a mortgage was given back for 
$7,000. A fire happened. Held, that the 
property was not sold and transferred within 
the meaning of the condition. The insured 
had still an insurable interest therein, and 
had not parted with all insurable interest 
therein ; ^ there was not forfeiture. 

In a case at Quebec, A insured £or $800. 
After the insurance the property was sold 
for taxes to B. Plaintiff A says : '< that 
did not finally divest me," and before 
the fire he had redeemed his property. Held, 
the plaintiff did not lose his ownership by 
the sale for taxes ; no absolute conveyance 
of title was to B. Judgment for A against 
the insurance company.' 

A policy read, that in case of any change 
of title, etc., policy to cease. Four months 
before the fire the insured died, and his four 
heirs became entitled and vested. The 
policy was held of no use.' 

A became a bankrupt ; B, the statute a«- 
signee, insured the stock for the benefit of 
theestata The creditors changed the as- 
signee, and C became assignee. A fire oc- 
curred. Had the new assignee, without notice 
to the company before the fire, right to sue 
afterwards? The original Court held the 
negative. The judgment was reversed. * 

A insures goods. He sells them to a firm 
in which he is a partner. Held, not to be 
fatal to A, because he did not sell all bis 
property.* 

Art. 2577 C. C. of L. C. A transfer of in- 



^ Savage T. Howard In», Co., 7 Alb. Law J., p. 140. 

' Pttqwt y. CUixetu fn», O)., 4 Q. L. R. 283. 

What of vente d r/m^r/ in France ? Holland de Vil- 
lariues, p. 57, lays the vendeur h fatmlti de rimiH 
ceases to be proprietor ; he is vomplHetneni deaaaiai, 
Vo. R4mirL 

' Lappin v. Charter Oak F. and Marine Int, Co., New 
York, 1870; Vol. 5, Bennett's Ins. Cases ; followed in 
1878. Alb. L. J., June 1. 

It wonld be so in Quebec unless there were a con- 
dition to the contrary. The policy in the above oase 
could not have contained the exception of the Royal 
Insurance Company's policy, ** except in cases of nic- 
cession by reason of death of assured," and this ex- 
oeption is in our Civil Code, Art. 2576. But would the 
Civil Code override a policy not havincsnch exception? 
Semble, Yes. 

* BUioU v. NaU In; Co,, 1 Legal News, 450. 

'^ Cowan V. Iowa State Int. Co., 20 Am. Rep. 583. 
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tenstby cme to another of several partners 
or owners of undivided property who are 
jointly iDBnred, does not avoid the policy. 

Putners inanre ; one retiring, abandons all 
to the others without notice to the insurers. 
Fire happens ; the Court held that as- 
signment from one partner to his co-partners 
was not within the meaning of the condition 
m the policy (such as in the ^tna wpra) 
againflt assifounent* 

Angell, { 200 a, does not commit himself 
by an opinion upon this decision. Wilson v. 
Genofee Mutual is preferred by Flanders, p. 
476, 2nd Edn. Now, the Qvil Code of L. C, 
Art 2577, orders, as in the WiUon case, that 
oesBion of interest betvreen partners or co- 
pioprietoiB who insured conjointly may occur, 
without nullifying the policy. (SembU, unless 
oondition contra.) 

Three own a house and insure it The policy 
contained a clause against alienation of the 
subject or any part of it One of the Insured 
afterwards sold to the other two, without 
consent of the insurers. This was held 
not to afEect the policy. The sale was held 
not to be alienation within the meaning of 
the oondition, but a mere change of interest 
among joint owners.^ Angell 3 197, noticing 
this case, does not commit himself by an 
opinion upon the judgment 

There must be a subsisting interest at the 
time oi the loss, or the insured cannot re- 
cover, but it is not necessary, unless there is 
some specific provision in the policy to that 
effect, that the interest should be the same, 
either in quantity or nature, at the time of 
the loss as when the contract is made. 
Therefore, though the interest of the insured 
is changed from an absolute to a qualified 
or contingent ownership, or from a legal to 
tn equitable interest, he may still recover, 
in case he suffers any loss, if his remaining 
interest is not one which the policy requires 
to be specifically described. 

This doctrine has been applied to the case 
where the interest of the insured has, after 
the execution of the policy, been changed 
from the absolute ownership to that of mort- 

^^^^ ▼. Otne»$ee M. Jn». Co,, 16 Barbour R. A.D. 
* TilU T. ir«,(,.iwi M, /«•. Co., 7 Barb. It 



gagor, in Oardm v. ifoss. F. & M, Ins. Co., 2 
Pick. 249,andyacA»on v. Mass. M, Fire Ins. Co., 
23 Pick. 418, and to that of assignor for the 
benefit of creditors in Lazarus v. Commonr 
wealth Ins. Co., 6 Pick. 76; S. C, 19 id. 81. 
SteUon V. Mass. MtU. Fire Ins. Co., 4 Mass. 330. 
Would this be so, where a discharge is 
granted by the creditors? Not in Quebec; 
but such transfer to the creditors would end 
the assignor's interest^ 

In Reed v. Cole, 3 Burrow 1512, where one 
sold a ship on which he had effected an in- 
surance, but agreed with the purchaser, that 
in case of her loss he would pay him five 
hundred pounds, it was held that he still 
possessed an insurable interest to that 
amount, for an injury to which he might re- 
cover under the policy effected by him be- 
fore the sale. 

As said before, policies are often eflidcted 
to secure loans. A proprietor borrows money, 
insures his house in his own name, and 
afterwards transfers the policy to the mort- 
gagee, to whom any loss is to be payable. A 
fire happens, but before it the original in- 
sured transferred his house without consent 
of the insurers, and his policy contained a 
condition such as the American one supra 
against alienation. In Tiilon v. Kingston M. 
Ins. Co., it was very improperly held that 
such conduct of the original insured could 
not defeat the right of the mortgagee. 

More legal was the judgment of the N. Y. 
Court of Appeals in 1858, in Qrosvenor v. The 
Atlantic F. I. Co. of Brooklyn, (Monthly i^w 
Reporter of 1858.) M owned houses, and 
mortgaged them in favor of G. M insured 
in his own name ; '* loss, if any, to be paid 
to G." One condition of the policy was, that 
" in case of any transfer or termination of 
" the interest of the assured, either by sale 
" or otherwise, without the consent of the 
** company, the policy shall, thenceforth, be 
'** void and of no effect'' Before the fire M 
sold the houses, without notice to, or consent 
of, the insurers. It was held that the policy 
was void, even as regarded the mortgagee. 



1 Sappose a man insured Bell a house for jESOO, 
but retains mortgage for say £400, or £100 unpaid 
price. Alienation (under such clause as the JStna's.) 
Semblei motation would be seen in this case in Quebec » 
for the mortgagee is never proprietor here. 
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M at the time of the loss had no interest in 
the property insured. M sustaining no loss, 
the insurera were not liable to pay, so G had 
nothing to claim. G knew the conditions on 
which the insurers were to be liable. These 
were no less conditions after the assignment 
than before.' 

Angell, i 61, says the consent of the in- 
surers that the policy issued to the owners 
of a property, may be assigned to the holder 
of a mortgage, will be deemed in the nature 
of a contract with him by which he becomes 
insured to the amount which the assignment 
was intended to secare. (Citing Tillon case.) 
Yes, but he may be affected in many ways by 
the original insured's breaches of conditions. 
This 2 61 1 disapprove. 

Pouget, Diet des Ass., vol. 2, p. 1103, says 
it is better to take a direct policy than an 
assignment of another man's, for in this last 
case the assignee is at the mercy of the as- 
signor. A mortgagee had better not be con- 
tent with a transfer of the mortgagor's 
policy. 

A policy contained a condition that it 
should cease to have force if any change 
take place in the title or possession of 
the insured, whether by legal process, or 
judicial decree, or voluntary transfer. The 
insured was made a bankrupt and all his 
property became vested in an assignee. Fire 
happened. Held, that the insurers were 
free. The policy had ceased to have force, 
before the loss.* 

In Br, Amer, Ass. Co., appellant, and Apple- 
ton Iron Co., respondent, (Supreme Court of 
Wisconsin) there was an insurance on move- 
ables, with the condition that if the property 
be sold, or if any change take place in title 
or possession, whether by legal process or 
judicial decree, or voluntary conveyance, the 
policy shall he void. The insured became 
bankrupt, and had to transfer to a trustee 
under order of the Court. But the loss had 
all along been appointed to be paid to mort- 
gagees whose claims exceeded the insurance. 
As such mortgagees in Wisconsin are con- 

» Yet in the Queen's Bench, 1879, Black's appeal, 
the Groevenor case was not followed, 3 Leg. News, 29. 

- Perry, applt y. The Lorillard F. Ins. Co., N. York 
1874, 19 Am. Rep. * 



sidered owners and as having legal title to 
the property mortgaged, the policy was held 
not avoided ; but it was conceded that had 
the subject insured been real estate, such 
bankruptcy proceedings, and assignment by 
the bankrupt under compulsion of a bank- 
ruptcy law, would be held an alienation or 
transfer fatal to the policy. 

If the mortgagor insure his house in 
his own Dame and trans£ar the policy to 
the mortgagee, and afterwards sell ttie house 
to a third person without notice to the in- 
surer and his consent, required by the policy, 
and fire happen, the mortgagee cannot re- 
cover. Carpenter v. Uie Prov. W. In. Co., 16 
Peters. 

To which I add : If A, a mortgagee, insure 
for twelve months his interest in B's bouse 
mortgaged to him, tembU though B after- 
wards sell> if the house be burned down with- 
in the twelve months, the insurers must 
I»y.» 

It was said in Jackson v. Mass. Mrelnt. Cb.* 
that the mortgage of a house takes nothing 
from the insurable interest of the mortgagor, 
even when the policy contains a clause that 
the policy shall be void if the property be 
alienated without the consent of the in- 
surers." The rule is the same where only 
personal property is in question.* 

A policy interest is assigned without trans- 
fer of subjects. The assignee of the policy 
must, after fire, prove that his assignor lost, 
and what he lost^ 

A insures and mortgages his house to B, 
and B is registered by the insurance com- 
pany as the transferee of the interest of A 
in the policy. A sells afterwards to C. Fire 
happens subsequently. Shall A recover? 
No. Shall B ? Yes, said the msjority of the 
Court, in the case of McGiUivray. But I 
think that B cannot recover. 

*' Aliened by sale " means an absolute and 



1 Observe in Qnebec the mortgagor is free to sell* does 
not cease to be owner, from the mere fact of mortgac- 
ing. 

a 23 Pick. 

» HoUiw V. Colwnlnan F. Int. Co., S FoBt«r. 

* Bice ▼. Tower, 1 Gray. 

^ So I judged in Whvte v, H<me Int. Co., Not.. 1871, 
which judgment was confirmed by the Court of Queeo'a 
Bench, two dissenting, and by the Privy CoanciL 
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imcondliioiial Bale. If an interest is reserved 
by the vendor, he may have an interest at 
the time of the loss, and may recover.^ 
[To be oontinuedO 



COUNSEVS FEES IN 1676. 

It is not an nnoommon belief that incomes 
made at the bar at the present day far ex- 
ceed those of earlier times. This is partly 
doe to exaggerated accounts of what is earn- 
ed being given in contemporary times, and 
to the fact that, if a counsel's fee-book is 
pQbHsbed at all, it is not likely to appear un- 
til long after his death. In the case of Sir 
John King, King's Counsel in Charles the 
Second's reign, who died on June 29, 1677, 
posterity has the advantage of the fact that 
one of his family compiled a memoir of him 
and bis family which had been preserved for 
a hundred years, and which in 1782 was con- 
fided to the OenOeman's Magazine (vol. Hi. p. 
110). It appears from this document that 
John King was the eldest son of John King. 
BID., of London, who was the son of John 
Le Boy alias King* a French refugee to Eng- 
land in 1572. He was bom at St. Albans on 
February 6, 1629, went about the age of thir- 
teen to Eton, was a king's scholar, was ad- 
mitted into Queen's College, Cambridge, in 
November, 1656, and took the degree of B. A. 
His parents were determined that he should 
go to the Inns of Court to study the law. He 
wished to go into the Church, but he duti- 
fully submitted and was entered a student 
of the Inner Temple in Michaelmas Term, 
1660, and at the end of seven years was call- 
ed to the bar. He practised first before the 
Cooit for the rebuilding of London after the 
File, and afterwards got better business in 
Westminster Hall, becoming first practition- 
er in the Court of Chancery. He was ap- 
pointed a King's Counsel and Solicitor-Gen-, 
eial to the Duke of York, and on December 
10, 1674, received knighthood. He married 
and had seven children. In the year 1676, 
he bad in fees 4,7002., and on the four days 

in Trinity Term, 1677, that he pleaded with 

^ So laid Mowat, arsaing in Sands v. Standard Inn, 
Co., » Giant. 113. 

In VcQHeeay. Phcenix Mut. In», Co., 4 CaD. S. C. R. 
^•tbe island x«ooTeTed,thonsfa he transferred to A B 
f«lui onditon, the balanoe to be paid to himBelf) 

tte. 



a fever on him, he had fees of 401. and bOL 
per day, as by his book entered by his own 
hand appeared. On the fourth day, to use 
the words of the memoir, * being at the Chan- 
cery Bar he fell so ill of fever that he was 
forced to leave the Court and come to his 
chamber in the Temple with one of his 
clercks, who constantly waited on him and 
carried his bag of writings for his pleadings, 
and then told him he should return to every 
client his brieviat and his fee, for he could 
serve no longer, for he had done with the 
world.' * On July 4, his body was honoura- 
bly buried, being carried from the Inner 
Temple Hall (the velvet pall on his coffin 
being borne by six of the honourable bench 
of the Inner Temple), honoured with the 
presence of the Right Hon. Heneage, Lord 
Finch of Daventry, Lord High Chancellor of 
England; Sir Harbottle Grimstone, Bart, 
Master of the Rolls ; the judges and barons 
of his Majesty's Courts at Westminster Hall, 
the seijeants-at-law, benchers, and barristers 
and gentlemen students of the Honourable 
Society of the Inner Temple, to his grave 
near the effigies of the Knights Templars in 
the Round Tower of the Temple Church.' A 
lengthy memorial inscription, erected by 
his widow in the Bound Tower, which ends 
' dilecti, eruditi beati cineres/ records the 
event. Four thousand pounds in the middle 
of the seventeenth century means some 16,- 
OOOZ. towards the end of the nineteenth, and 
that sum, it may be safely ventured, has not 
been reached by any barrister of nine years' 
standing, which is, in recent times, consi- 
dered still young at the bar.— iow; Journal 
(London). 

RECOVERING BETS. 
On January 15, before Mr. Justice Stephen 
and a common jury, the case of Robaon v. 
ComUoom, Watson, d: Humdall was tried- The 
plaintifT, a gentleman residing at Newcastle, 
sued to recover the sum of 177/., being a 
balance due to him by the defendants upon 
certain betting transactions. The defendants 
had carried on the business of betting com- 
mission agents at Boulogne-sur-Mer, and had 
issued circulars offering to do business upon 
advant^eous terms. The plaintiff had com- 
missioned them to lay 7^ for him upon a 
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hoi8e> Claymoiei to win the Manchester Nov- 
ember Handicap at 20. to 1, also 5^ upon 
the same horse for a place at 5 to 1. The de- 
fendants contended that they had made the 
bets as principals and not as agents^ and 
pleaded the Gambling Act (8 & 9 Vict c. 109, 
s. 18). The defendant Hurudall denied, fur- 
ther, that he was a partner in the firm, and 
that he was responsible for the acts of the 
other defendants. — From the evidence it ap- 
peared that the defendants commenced the 
business of commission agents towards the 
latter part of 1888^ and employed a clerk 
called Barnes to manage it for them, with 
instructions to telegraph any bets made. 
Cornbloom and Watson were bookmakers in 
London, and Humdall was a veterinary sur^ 
geon. The defendants had an account at the 
London and South- Western Bank, all the 
defendants having signed the customers' 
book. Soon after Humdall became dissatis- 
fied with the expenditure and wrote to the 
bank, claiming to be a partner and to have 
the right to stop the other two defendants 
drawing cheques* It further appeared that 
the defei\dants had sent to the plaintiff a 
voucher stating that * they had obtained for 
him the bets in question.' Watson, in cross- 
examination, admitted that he knew tlie law 
that the plaintiff could not recover unless he 
could prove that the defendants had actually 
made the bets with third persons and re- 
ceived the money ; and yet, after action 
brought, he had written admitting his liabi- 
lity. Mr. Justice Stephen summed up and 
regretted very much that the Courts had 
permitted a great breach to be made in the 
sp it of the Gaming and Wasrering Acts by 
enabling perons to recover bets from an agent 
who had actually made them with third par- 
ties and received the money. It enabled the 
Acts to be completely evaded, and he hoped 
that a change would sooner or later be made 
in the law. Still, here they had to adminis- 
ter the law as it stood. The jury found a 
verdict for the plaintiff for the full amount 
claimed.— Mr. Candy applied for a stay of 
execution, but Mr. Justice Stephen declined 
to grant a stay, as he had no doubt about the 
case, but the defendants could apply to a 
Divisional Court if they pleased. 



INSOLVENT NOTICES, ETC, 

Quebec QSHoial Oazette^ April 26. 

Dwidenda. 

Re BlumenthaU Kosenthal A: Co., St. Hyaomtbe.— 
First and final dividend* payable May 13, J. Morin, 8t. 
Hyacinthe, oarator. 

He A. E. Boissoau. Quebec.— Third and final diri- 
dend, payable May 12, H. A. Bedard, Qaebee, cantor. 

Re Hector Bourassa, Three Kivenu— Dividend, pakja- 
ble May 15. U. Martel, Jr., Three Rivers, curator. 

Re James Stuart Kennedy. —First and final dividend. 
R. N. England, Knowlton, eurator. 

J?eJ.N. p. Lafrioun A Cie.. St. Ambrois©.— Divi- 
dend, payable May 20, Kent & Turcotte, MontrMd. 
joint curator. 

Re Lamarche. Provost & Cie., Montreal. — First 
dividend, payable May 20, Kent & Turootte, Montreal, 
joint curator. 

Re Masi^ & Mathiea, MontreaL— First dividend, 
payable May 20, Kent A Turootte, Montreal, joint 
curator. 

Re A. Normandin.'First and final dividend, paara- 
ble May 16, C. Desmarteau, Montreal, curator. 

Re Joseph Pelletier A Cie.— First and final dividend* 
payable May 14, W. A. Caldwell. Montreal, curator. 

Re J. A. Rafter & Son.— First dividend, payable 
May 20, Kent & Turootte, Montreal, joint curator. 

ReE. St. Amour el a/. -First and final dividend, 
payable May 16, C* Desmarteaui Montreal, eoxmtor. 

Separation as to Property, 

Helen Caldwell vs. Joseph Adams, blacksxoith, 
Huntingdon, April 18. 

Marie Agnes Germain vs. Jean Baptiste FaUrdeau 
Quebec, April 24. 

Rosanna Lawlor vs. Francis X. Goyer, Montreal, 
April 16. 

Martha Jane Whitney vs. James Calvin Moore, 
farmer, township of Kingsey, April 1- 

Notarial mifnOet tran^erretL 

Minutes of late G. F. Cleveland, N.P., MontreaJ, 
transferred to O'Hara Baynes. N.P., Montreal. 



Quebec Official Oazettct Mau 3. 

Judicial AhaivionmentM, 

Catherine Murray, widow of Hugh Drysdale, watoh- 
maker and jeweller, Montre<il, April 26. 



GENERAL NOTES, 



At the annual meeting of the bar of Montreal, May 
Ist, the following officers were elected :— ^dtotm^er, 
F. L. B^ique, Q.C.; 2Vea«urer, J. Dunlop, Q.C.: Syndic* 
H. C. St. Pierre, Q.C.: SearetarVi H. Lanctot; Council, 
S. Beandin, Q.C., P. H. Roy, C. A. Geot&ion, Q.a,F. 
D. Monk, C.J. Boherty, Q.C., J. L. Arohambaalt, 
Q.C., W. W. Robertson, Q.C., H. ArBhAmbanU, Q.C. 
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SUPREME COURT OF CANADA. 



Qaeb«)b] 

PiGBON V. RboOBDBR'S CoUBT. 

IVoWWKojv-By-tow retpecUng wJU of meal in 
primle rtatt*— Fa/irfUy o/— 37 Fie ch, 51, 
Kc 123, tuh$ec 27 and 31, P. Q.— intro virtt 
0/ iVovinetaZ Legidature. 

The CSouncil of the City of Montreal is 
antboriaed by subsections 27 and 31 of sec 
123 of 37 Vic ch. 51, to regulate and license 
the sale, in luiy private stall or shop in the 
city oatside of the public meat markets, of 
any meat, fish, vegetables or provisions 
QBoally sold on markets. 

Hdd, affirming the judgment of the Court 
below, that the subsections in question are 
m(ro vires of the Provincial Legislature, 
and that a by-law passed by the City Council 
under the authority of the above-named 
snbsectioxiB, fixing the license to sell in a 
private stall at $200, is valid. 

Appeal dismissed with costs. 

Geuffrion, Q.C, and Madore for appellant 

Ethier, Q,C for respondents. 

Quebec] _ 

Habdy v. Fiuatbault. 

Demtdition of Dam—TroMacHon-'ArU. 1918, 
1920 CC— Report of Expert— Motwn to 
hasT further evidence. 
In an action brought by a riparian owner 
asking for damages and the demolition of a 
second dam built by another riparian owner 
in contravention to the terms and conditions 
of an agreement made between the parties, 
while a judgment ordering the demolition of 
the first dam was pending in appeal, the 
Superior Court appointed a civil engineer as 
expert, who reported that the second dam 
did not injure the plaintiflf 's property. The 
8aperior Court subsequently rejected a 
motion made by the plaintiflf, asking to ex- 
amine the said expert to explain his report, 
and dismissed the action with costs. This 
judgment was confiimed by the Court of 



Queen's Bench for Xx)wer Canada (Appeal 
side), and on appeal to the Supreme Court of 
Canada it was 

Heldy per Fournier, Gwynne and Patterson, 
JJ., that the provisions of arts. 1918 and 1920 
GC. under the title of Transactions were 
applicable to the agreement made in respect 
to the first dam, and that there was suf- 
ficient evidence in the case to dispose of the 
action by a judgment for the plaintiff. 
Ritchie, C.J., and Taschereau, J., dissenting. 

PaMarwm, /., being of the opinion that as 
the principal ground of appeal was to have 
the case sent back to the Court of first 
instance for further evidence, he worild agree 
with the dissenting judges not to do more 
for the plaintiff. 

Appeal allowed with costs, and case re- 
mitted to the Superior Court 

Laflammet Q,C., for appellant 

Oeoffrian, Q. C, and Beaudin for respondent 



Qaebeo.] 



Davis v. Kbbb. 



Tuior and fninor—Loan to Minor—Arts. 297, 
298 C. a — Obligation void — Personal 
remedy fw monies used for henefU of 
minor—Hypoihecary acHon, 

Where a loan is improperly obtained by a 
tutor for his own purposes, and the lender, 
through his agent, has knowledge that the 
judicial authorisation to borrow has been 
obtained without the tutor having first sub- 
mitted a summary account as required by 
art 298 C.C., and that such authorisation is 
otherwise irregular on its face, the obligation 
given by the tutor is null and void. 

The ratification by the minor after becom- 
ing of age of such obligation is not binding 
if made without knowledge of the causes of 
nullity or illegality of the obligation given 
by the tutor. 

If a mortgage granted by a tutor and 
subsequently ratified by a minor when of 
age, is declared null and void, an hypothecary 
action brought by the lender against a sub- 
sequent purchaser of the property mortgaged 
will not lie. 

A person lending money to a tutor, which 
he proves to have been used to the ad- 
vantage and benefit of the minor has a 
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personal remedy against the minor when of 
age, for the amount so loaned and nsed. 

Appeal allowed with costs. 

IxiflamfM, Q,C, for the appellant 

HtUchtMonf for respondent 

Quebec] 

PoNTiAc V. Ross. 

Municipal aid to Railway Company — Deben- 
tureiSigned by Warden de facto — 44 and 
^ Vic ch, 2, Bee 19, P.Q.-^CompUtwn of 
line — Eiidence of — Onw prohandi on 
defendant, 

A municipal corporation under the au- 
thority of a hy-law, issued and handed 
to the Treasurer of the Province of Quebec 
150,000 of its debentures as a subsidy 
to a railway company, the same to be 
paid over to the company in the manner 
and subject to the same conditions in which 
the Government provincial subsidy was pay- 
able under 44 and 46 Vic. ch. 2 sea 19. viz : 
" When the road was completed and in good 
running order to the satisfaction of the 
Lieutenant Governor in Council." 

The debentures were signed by S. M. who 
was elected warden and took and held pos- 
session of the ofiice after W. J. P. had 
verbally resigned the position. 

In an action brought by the railway 
company to recover from the treasurer of 
the Province the $50,000 debentures after the 
Grovemment bonus had been paid, and in 
which action the municupal corporation was 
mise en cause as a co-defendant, the Pro- 
vincial Treasurer pleaded by demurrer only, 
which was overruled, and the County 
of Pontiac pleaded general denial and that 
the debentures were illegally signed. 

Held, affirming the judgment of the Court 
below, 1st, That the debentures signed by 
the warden de facto were perfectly legal. 

2. That as the Provincial Treasurer had 
admitted by his pleadings that the road had 
been completed to the satisfaction of the 
Lieut. Governor in Council, the onus was on 
the municipal corporation miae en cause to 
prove that the Government had not acted in 
conformity with the statute. Strong, J., 
dissenting. 

Appeal dismissed with costs. 

Langdier, Q. C, and McDougatl for appellant 

Irvine, CG, and D. Ross, for respondent 



SUPERIOR COURT^MONTREAL* 
Court d'eau^Droit de ncerow— C.C. 503. 

Jugi ;— lo. Que lorsqu'un ooars d'eau a son 
lit dans un chemiu, le propri^taire voisin du 
chemin pent r^lamer les droits de riverain 
lorsque le cours d'eau a son lit dans la partie 
du chemin oontigue & son fonds. 

2o. Que lorsqu'un fonds traverse par un 
cours d'eau est morcel^, les portions du fonds 
qui sont devenues non riveraines oonservent 
n^anmoins le droit auz eaux dont elles 
jouissaient avant la division. 

3o. Que les int^ress^ peuvent r^ler le 
cours des eaux ; qu'un riverain qui a de- 
mand6 k un tiers sa sonscription poar le 
posage de tuyauz servant k Pecoulement des 
eaux n'est pas admis & plaider que ce tiers 
n'a pas droit & la jouissance du cours d'eau. 
—Oodin V. Lortie, et Lottie, dem. en gar. v. 
SwaU, Tait, J., 31 Janvier 1890. 

Company — Reducti<m of capital stock — Man- 
datary—Art 1716, C. a 

Held: — 1. Where the Act incorporating a 
company provided that the capital stock 
should be $600,000, and that the company 
might commence business when that amount 
should have been subscribed and one-third 
of it paid in : that a resolution whereby the 
directors pretended to reduce the capital 
stock to a less amount than $600,000, was uUm 
tires and null and void. 

2. That under Art 1716, C, C, a mandatary 
who subscribes stock in a company in his 
own name, is liable to creditors of the 
company as a shareholder, without prejudice 
to the creditors' rights against the mandator 
a.]Bo,—Mols<m» Bank v. Stoddart, Pagnuelo. 
J., Feb. 3, 1890. 

Attorney— Costs— Discontinuance of action tcith- 
out consent of attorney— Fraud. 
Held ;— 1. That a plaintiff is always, in his 
own interest, the master of his case, and has 
at all times, while acting in good faith and 
in his own interest, the right to effect a 
settlement on any terms which to him seem 
fit, and to discontinue his suit, withont the 
consent of his attorney ad litem, even when 
the latter has demanded distraction of costs. 

* To appear in Montreal Law Reports, 6 8. C 
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2. But althoagh an attorney ad litem can 
only look to his client for the payment of 
his costs 80 long as distraction thereof has 
not been granted to him, and althongh he 
has no right in the ordinary course to con- 
tinue a suit in his own interest and solely to 
obtain judgment 'for his costs against the 
adverse party with distraction in his favor, 
be may nevertheless ohtain the permission 
of the Court to continae the action ex- 
closively in his own interest for his costSi 
when a settlement has heen effected and a 
discontinaanoe has heen filed with the inten- 
tion by both parties, or on the part of one 
with the connivance of the other, to defraud 
him of his rights. — Fbrquhar v. Johnson^ & 
C^^fea1l ei al., petitioners, Wurtele, J., 
Nov. 26, 1889. 



Slander " Mayor of village — ImpuUUiun of 
higotry — Exemplary damages. 

The defendant called the plaintiff, who was 
mayor of the village, a bigot, and said that 
his conduct as mayor was influenced by his 
bigotiy. 

ffaW.^—That these words were actionable 
per «, and that a small amount might be 
awarded as exemplary damages, though no 
actual damage was proved.— TFtct^m v. 
Hwu, Wiirtele, J., Nov. 6,1889. 

Pennm alimentaire—lUiidenee commune. 

Jugi.-^lo, Qn'une belle-m^re doit une 
pension alimentaire & sa bru incapable de 
gigner sa vie et celle de son enfant, incluant 
&Qe provision pour I'education de Tenfant ; 

2a One lors qu'il existe un disaccord et 
one incompatibility de caract^re entre la 
bel1e-m^ et sa bru, Toffre de la belle-m^re 
de recevoir chez elle la bru ne sera pas ac- 
cepts, et elle sera condamn^ ft payer une 
pension alimentaire.— Ifufliyan v. Patterson^ 
WnTtele,J.,20janv.l890. 

^/ des droiU due au protonokdre et dee 
fwwrmree due avx avocatB-^Cae nonprSvus 
par k tarif. 

^L'-Ao, Que les cas non pr^vus par le 
**rif doivent fitre d^id^s par analogie avec 
^ caa aemblablee pr^vus par le tarif ; 

2a Que le tarif n'ayant pas pr^vu quels 
*ttt ks droits dus au p^titionnaire et les 



honoraires dus aux procureurs sur une 
requite en destitution d'huissier, et sur les 
proc^ures y-relatives, c'est Particle 83 du 
tarif des avocats, relatif aux nominations de 
tuteurs, cnrateurs, Emancipations, etc., qui 
doit r^gler les honoraires des procureurs, et, 
comme cons^uence, ce sont les articles 8, 9 
et 114 du tarif du protonotaire qui doivent 
r^ler ces honoraires. — Corporation des 
Huisners v. Caisse, Jett6, J., 4 Janvier 1890. 

Maitre et employi—ResponsahUiU — Accident — 
Negligence contributive. 

JugS :—lo. Qu*un mattre qui emploie des 
journaliers est responsable des domnu^s 
qu'ils souffrent par suite d'un accident arrive 
par le mauvais etat des outils ou des machi- 
nes qu*il met ft leur usage. 

2a Que le maitre n'est pas d^hargE de sa 
responsabilite parce que le serviteur aurait 
EtE imprudent'et aurait d^sob^i ft ses ordres, 
pourvu que oe dernier ne soit pas la cause 
premiere de Vaccident— Gin^cw v. Oadieux, 
en Revision, Johnson, J.C., et Loranger, 
Wurtele, JJ., 28 fevrier 1890. 

Costs— Plaintiff successful for part of demand— 
Discretion as to costs^Art 478, C. C. P. 

Held :— 1. A judgment will be revised and 
reformed by the Court of Review on a ques- 
tion of costs, where the Court below, in 
adjudicating on the costs, acted upon a wrong 
principle. 

2. (Reversing the judgment of M athieu, J. ) 
Where the action is brought to recover a 
claim not composed of distinct parts, or 
where the plaintiff cannot with some ex- 
actitude foresee the amount for which he 
can obtain judgment, (as in actions of 
damages and cases of a like nature), and the 
plaintiff's right of action is maintained, but 
the Court awards him less than the amount 
demanded, it is error for the Court to con- 
demn him to pay the defendant (who has 
made no tender) the difference of costs of 
contestation between an action for the 
amount recovered and the action as brought, 
and such an award of costs is not within the 
discretion allowed the Court by Art 478, 
C. C. P., and will be reversed on appeal to 
the Court of Review.— Cfcrtnonf v. McLeod, 
in Review, Johnson, Loranger, Wiirtele, JJ., 



166 



THE LBGAIi NEWS. 



March 29, 1889 ; and Daowt v. Dumoiwhel, in 
Review, Johnson, Ch. J., Gill, Tait, JJ., 
Jan. 13, 1890. 

Nom^ProprUti—Injonetion' 
Jugi: — lo. Que le nom d*un commerQant 
est sa prpriet^ exclusive, et que personne 
autre que lui ne peut se aervir de son nom 
sans son autorisation. 

2o. Qn'une personne dont on usurpe ainsi 
le nom a droit ft une injonction contre 
Tusurpateur.— iXm et al. v. CroysdiUt Mathieu, 
J., 13 nov. 1889. 

PrexripHon^Inierest on Judgment— Art 2250, 

a a 

Hdd -.—That Art. 2250, C. C, which declares 
that, with the exception of what is due to 
the Crown, all arrears of interest are pre- 
scribed by five years, applies to interest on a 
judicial condemnation. Jetti v. OrevieTf & 
Orevier, oppt,in Review, Loranger, Wurtele, 
Davidson, JJ., March 31, 1890. 

Lesior and lessee— Lease of telegraph system for 
97 years—Arts. 887 et seq. C. C. R—R. S. 
d 6977. 
Held :-l. An agreement by which a company 
undertakes to operate the telegraph system 
of another company for a term of 97 years, 
and to pay quarterly a fixed sum for the pri- 
vilege, isin efiEect a lease, and, although made 
for a term exceeding nine years, is an ordin- 
ary and not an emphyteotic lease, there be- 
ing no right of ownership conveyed to the 



2. Under Art, 887, C. C. P., as reproduced 
in R S. Q. 6977, all actions arising from the 
relation of lessor and lessee are subject to the 
summary jurisdiction therein established 
and therefore an action by the above men- 
tioned company lessee against the company 
lessor* for diminution of rent, is subject to 
such summary jurisdiction. O. N, W. Tele- 
graph Co, V. Montreal Telegraph Co., Mathieu, 
J., March 27, 1889. 

Lessor and Lessee— ArU 1612,1614, 1618, C. C 

-Disturbance of lessee's use — Claim for re- 

duction of rent — Trespass— Judicial distur- 

hance. 

Held :—l. Until a judicial disturbance has 



arisen, and a partial eviction has been the 
consequence thereof, no claim by a lessee for 
a redu(^on of rent can be maintained. A 
judicial disturbance may arise either by an 
action of a third person setting up a claim 
of right to the detriment of the lessee, or by 
an exception setting up a claim of right, in 
answer to an action for damages brought by 
the lessee against a trespasser. 

2. A lessee who is disturbed in his posses- 
sion by the material act of a third party, 
whatever may be the assertion of right made by 
such third party at the Hme of the commission of 
the act, should treat such disturbance as a 
mere trespass, and should bring suit against 
the trespasser, for the recovery of the dama- 
ges which he has sufiered by reason of such 
trespass, and to prohibit the trespasser from 
further disturbing hiip in his enjoyment If 
the trespasser by his pleas raises a claim of 
right, the lessee should notify the lessor of 
the disturbance, and can then bring an action 
in warranty against the lessor for the par- 
pose of obtaining a reduction of rent and 
damages. Oreai North Western Telegraph Co- 
V. Montreal Telegraph Co., Wurtele, J., Jan- 
uary 31, 1890. 



FIRE INSURANCE. 

{By the laU Mr, JuHice Mackay.) 

[Reffifltered in sooordaooe with the Cops^aht Act.] 

CHAPTER L 
Of the Contract of Insubancb, How Madb, 
When Pbrfbctbd, and of tbb Appucsation. 
(Oontinaed from pace 151.) 
{ 14. Description of title of insured. 
There should be a just, full, and tnie ex- 
position of title in the application. An ex- 
ample of a vague one is to be found in this 
case: The question was asked, "Is your 
title absolute ? If not state its nature (Le. of 
the interest)." The application was filled up, 
" deceased wife held the deed." The appli- 
cation went in; a policy was issued; but 
after the loss the company declined to 
pay.i 



1 Rohrbaeh v, Germania Fire /m. Co., (Coart of Ap- 
peals, New York» May, ISfS). 5 Bennett. 744. SemUe, 
the oompany ouffht to have refased the application. 

See further as to the appHoation under heads of 
" sufcueot insured," and mifldesoription. 
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Art 2569, CCluC, says the interest of the 
iosQTed is to be stated in thepolicy. 
} 15. F^re ingurance in France. 

In old France fire insurance as now known 
was little practised, but the contract was 
lawful and could subsist without a policy. It 
was complete upon the consent of the parties. 
In modern France the contract may be made 
oat from a policy, notarial act, private writ- 
iags, receipts for premiums, and so forth ; 
and parol evidence will be admitted to com- 
plete the proofe. Pardessus says that be- 
tween traders {eommerQarWi) proof of the con- 
tract may be by mere parol, but he is in 
error. Dalloa, Jur. du Royaume, Vol. for 
1859. 

Article 195 of the Code de Commerce 
orders sales of ships to be in writing, yet 
they may in France be verbal only, inter 
partai. The Code de Commerce is not so 
prohibitory as the English Ship Registry 
Acta- Yet Pouget lays it down that for in- 
saranoe a writing is necessary, and a dupli- 
cate (double) even, unless there be an 
acknowledgment in the policy of the pay- 
ment <rf the pieminm. Duplicates {doubles) 
are not required in commercial matters, and 
companies are sued in France before the 
Tribunals of Commerce even on " assurances 
tenestres." Yet in France in *• assurance 
terrestre " doubles are usual. 

i 16. Proof of the eontracL 

An insoranoe under 100 livres could be 
proved by mere parol in old France ( Valin), 
and 80 in modem France (Merlin and Locr6). 
CO. 332 is to be understood so, and is not 
contrary. Merlin, Qaeetions de droit, vo. 
Police, et Contrat d'Assurance. 

In Sanborn etoLy, Fireman'B Insurance Co., 
decided in November, I860,* it was held (per 
Hoar, /) that the ** contract of insurance is 
** not required to be in writing, by common 
" law, nor by any statute of Massachusetts. 
** • . . An agreement for it, if sufficiently 
" proved by oral testimony, will be enforced." 

Duer is not opposed to the above ; but 
s&ys it is doubtful whether an action on such 
pvoofa alone would be maintained, usage of 



written contract has so long prevailed. See 
also 1 Phill. Ins. I 8. 

In Cocherill v. Cincinnati Mutual Ins, Co.,^ 
it was held that a writing is absolutely re- 
quired for maintenance of an action as on a 
contract of insurance. 

It was said per Hoar, J., in Sanborn et aJ. 
V. Fireman's Ins. Co.,^ that the principle of 
Head v. Providence Ins, Cu.,' is not nnsound, 
that a corporation can have no powers but 
such as the Act creating it gives, but the 
application of the principle has been modi- 
fied in later cases ; as in Tnyloe v. Merchants 
Fire Ins. Co. ; ♦ also, in Commercial Marine 
Ins. Co. V. Union Mutual F. Ins. Co.* 

So where the charter says that the com- 
pany may contract so and so, but without 
words of restriction, the company is not re- 
strained from contracting otherwise.® 

In New York, a parol agreement to insure 
binds the insurance company ^ to issue a pol- 
icy for the amount It is otherwise in Georgia 
by statute. But in New York there must be 
a completed contract 

An insurance company cannot refuse to 
execute a policy where a contract for insur- 
ance is proved and the premium has been 
taken ; but if the premium basbeen promised 
merely, and the promissor has been put in 
default to pay, the insurance company is not 
bound -^ 

J 17. The law in the United States as to the mode 
of insurance. 

Whether a valid contract of insurance can 



1 16 Ohio. 

s 16 Qrmy. ^ 

> 2 Granoh. 

* Howard. 

6 19 Howard. 

« 19 Howard, 321. 

' Finke y. Cottinet, 14 Am. Eep. 715. The plaintiflFhad 
no policy, had paid no premium— payment was waived 
till policy. Before the policy waa issued from the 
Head Office, the fire occurred. The Company was con- 
demned to pay. *T V -o 

Audubon ▼. Exeeltior Innufxnce Co.f 27 N. Y. Bep. 
But if the eharter of the company order otherwise no 
parol contract can bind ; as where a SUtute says that 
all applieations shall be written or printed, and all con- 
ditions printed or written, and all policies or contracts 
shall be signed by the President i—Henning v. The U, 
S. Iwuranee Co. (Missouri) 4 Am. Bep- 

« Sanfard 7. The Trwd F. Jna. Co. N. Y. 1842. Chan- 
cery. The bill in this case was to enforce a parol con- 
tract for insurance ; the premium was tendered after 
the fire. 
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be made in the United States without a policy 
or writing seems not to be settled. Upon the 
principles of the common law an unwritten 
or parol contract is sufficient. Still, the force 
of language and the general practice some 
would hold to be evidence of the legal neces- 
sity for a written contract Where tlie in- 
surer is a corporation, its statute of incor- 
poration might often be decisive of the ques- 
tion, * 

In the absence of such a statute, ordering 
a policy, if a contract to insure be made, mere 
want of policy will not, onlinarily, prevent a 
plaintiff from recovering. 

Though corporations have generally no 
powers but what have been granted to them^ 
a company incorporated in the Province of 
Quebec to carry on the business of insurance 
may insure without writing. It would be 
allowed to do all business of insurance by all 
modt)B or forms of contract not prohibited. 

In Massachusetts, in the case of Tluiyer v. 
Middlesex Mutual F, Ins. Co., which was 
an action on an oral agreement to insure, 
such agreement, it was held, would be bind- 
ing ; but in this particular case, it was held 
that there had been no contract, but a mere 
negotiation which had not resulted in one. 

In Maine they hold that by the common 
law the contract need not be in writing, and 
that there is nothing in the statutory law re- 
quiring it' 

In Georgia the Code requires all contracts 
of insurance to be in writing, and any altera- 
tion to be also in writing. The common law 
there did not require it' 

It has been held in Massachusetts and New 
York that the existence or delivery of a policy 
is not necessary to the validity of the con- 
tract> but that any written assent by the one 
party, within a reasonable time, to the pro- 
posal of the other, is sufficient to form the 
contract Frequently a memorandum des- 
cribing briefly the risk and premium is made 
by the insurers and entered in their books, 
or a receipt for premium specifying the sub- 
ject and sum insured, the duration of the 
risk, and that a policy will be issued, is de- 

^ 2 Cnnoh, 166. 

• Walker r. Metropolitan Imuranee Co,, 6 Bennett. 
» Simonton et al, v. London, Liverpool d: Olobe In», 
Oo,, 6 Bennett's Insonnoe oases. 



livered to the insured, and the insurers have 
been held bound thereby as by a policy. 
These courses are taken when it is inconveni- 
ent or impossible to issue a policy at the 
tima Such practices, if adopted by them, 
might reasonably bind even incorporated 
companies, though having power to make 
contracts only by policy. 

It is said by Shaw to have been held in 
Louisiana, that there the contract must be in 
writing. He refers io Walden v. LowtHana 
Ins, Co., 12 1.A. R., but upon looking at the 
report I do not see that it was so decided. 

2 18. Contraciiiig by agents. 

In insuring, we may, of course, contract 
either by ourselves or by our i^^ents. In 
marine insurance the insurer generally knows 
only the agents, and usage was inveterate to 
allow insurers to sue even agents for premi- 
ums; and they were held liable jointly and 
severally as the insured were. See Pothier, 
Assurance Na 98. 

J 19. Insura^^e by agents of fttreign Company. 

If an agent here of a company abroad insure 
here, it is as if his company did*. But not so 
if the transaction be by an agent — (say in 
Edinburgh,) a mere intermediary, with no 
power to bind, — ^the insurance being really 
made in England and the policy dated there, 
upon proposals sent through the Edinburgh 
agent.' 

2 20. What the policy sfiould contain. 

The premium is generally a sum of money. 
The policy ought to mention clearly tiie names 
and qualities of the parties, the property 
insured, the premium, and all conditions. 
Where made by an incorporated company, it 
ought to be signed by the officer or officers 
designated for the purpose by the charter. 

i 21. Acceptance of proposals of itmarance. 

Acceptation of a proposal for insurance 
constitutes a valid agreement to insure. Un- 
less the law orders that, as to any particular 
company or insurer, they be allowed to oon- 



1 Albion Ine. Co. v. MilU, 3 W. A S. WesUake. §, 
212. 

> Parker & Royal Ex. A^t. Co. Jany. 1B46. Savitny, 
by Guthrie p. 216. Alitn- if egent can bind the Co! 
MHUy. The Albion M. Co., 3 W. A 8. 
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tnct only in another and particular form. 
C,a of Lower Canada, 2481.* 

} 22. Interim Receipt Cases. 

In Goodwin v. Lcmoashite R <fe L, Ins. C6,,^ 
in interim receipt was fi^ranted by an agent 
Then there was a cancellation of it from the 
Head office, before the fire, but the notice of 
canoellatioh did not reach the insured till 
aiter the fire. The insured had played a 
trick on the company, applied to one agent 
and was refused, then applied to a second, 
not mentioning the refusal by the first, and 
got an interim receipt An action being 
brought after the fire, fraud was pleaded by 
the company, and the concealment of the 
earlier refusal The Court of Review held 
that there was no action.' But the Queen's 
Bench condemned the insurance company,* 
and held the suit good (though brought with* 
in the eixty days); that the conditions of 
the ordinary policies of the company could 
not control, and that the insured was insured 
till the company's revocation reached him. 
The judges appear to have paid no attention 
to the objection of concealment of the re- 
fusal, though that fact was alleged to be 

material. 

[To be oontinued.1 



THE LATE MR. J. M. LORAJ^OER, Q.C 

It is a task of more than orrlinary sadness 
to endeavor to express the loss, the great and 
abiding loss, which the bar has sustained in 
the removal of Mr. Joseph M. Loranger, who 
pBSsed away at his residence in Montreal on 

* On A bill to compel an insarance company to grant 
apolieyoriugaiance, it was held that the agent in 
l*wi« of a prorinei&i insanuioe company must not 
•xeMdhii authority. If authorised only to receive 
^lieaUoQi for iniarancei and these Applications be 
in foHB of words that '* premium is to be paid when 
9^1 it pteaented to insured," the payment of 
pnaiamtoan agent in London, before, operates no 
u^imiea, nor a contract to grant a policy ; and though 
^^aientaend such money to his principals, they may 
**'■"• to tnsore, and may retuin the money ;—L%t\ford 
]'^hvmeialff. ds C. ina. Co., English Jurist, A,D. 

^'wentivy. Ptovincial fn». Co. of Canadm, (in the 
ft»Ty Council in 1873) supports one of the rulings of 
^•CowofBefiew. 



Saturday, the 17th instant, in his fifty-sixth 
year. Mr. Loranger had been in delicate 
health for some time, in fact ever since a seri- 
ous accident befell him some years ago, re- 
sulting in a broken limb. During the past 
winter he had the misfortune to experience 
an unusually severe attack of the prevailing 
influenza, and though his buoyant and cour- 
i^eous spirit made a brave effort to rally, 
other ailments supervened, and his constitu- 
tion, already enfeebled by illness, succumbed 
under the additional strain. 

Mr. Loranger was admitted to the bar in 
1855, and durine a professional career of five 
and thirty years was characterized by a 
genial and sympathetic courtesy which en- 
deared him to all who were brought into con- 
tact with him. The law to him was not a 
mere money -getting occupation, as it is some- 
times regarded, but an honorable profession, 
evoking and exercising the highest qualities 
of mind and heart His blameless life and 
high standard of conduct afforded a model 
worthy of imitation by the younger members 
of the profession. Towards the close of his 
life, his bright and chivalrous spirit rose sup- 
erior to physical ailments, and his devotion to 
professional duty held him perhaps too long 
to work which overtasked a system needing 
rest and change for its restoration. Such 
men can ill be spared in any calling. 

Mr. Loranger had two brothers on the 
bench of the Superior (3ourt ; one, an older 
brother who left a bright record, died some 
years ago. A younger brother, the present 
Judge, still occupies a distinguished place 
upon the bench. 



INSOLVENT NOTICES, ETC. 

Quebec Official Oaxette, May 3. 

Curatort anointed. 

Re Charles Shaipe Aspinall. manufacturer, Montreal, 
—A. F. Riddell, Montreal, curator, April 24. 

Re Adolphe ABoucher.—C. Millierand J. J.GriflBth, 
SherbrookC) joint curator. April 2B. 

Re Demers k Riverin, Quebec— D. Arcand, Quebec, 
curator, April 29. 

Re Marie Clorinde Elmire Nolin.— Bilodeau & Re- 
naud, Montreal, joint curator, April 29. 

Re A. Gagnon k Co., Ii^ris.-D. Arcand, Quebec, 
curator, April 29. 

Re LudgerGamache, trader, Quebec— H. A. Bedard, 
I Quebec, curator. 
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Re P. Houle, Ste. Perp^ue.-KeDt k Turootto. 
Montroal, joint curator, April 80. 

Re WUliam Kennedy, Montreal.— H. A. Jackeonr 
Montreal, curator, April 2. 

^ Re Lamonreui & f rdre.— Bilodeau k Renaud, Mont- 
real, joint curator, April 28. 

Re Amable D. Poroheron.~C. Millier and J. J. Orif- 
• fith, Sherbrooke, joint curator, April 28. 

jR«L6andre Proulx.~G. Millier and J.J. Oriffith, 
joint curator, April 2d, 

Dividende. 

Re Thoi. Acteson, trader» TAnae auz Ga8cona.--Firrt 
and final dividend, payable May 19, H. A. Bedard, 
Quebec, curator. 

Re Octave Bernard, contractor, St. Hyaointhe.— 
First dividend, payable May 21, J. Morin, St. Hya- 
ointhe, curator* 

Re Henri Dessureault, St. Naroisae.—First and final 
dividend) payable May 20, Kent & Turcotte, Montreal, 
joint cantor. 

Re P. Qinffras & Cie. coal dealers, Quebec-— First 
and final dividend, payable May 19, N. Matte, Quebec, 
curator. 

Re Marie Louise Godbout (N. Oodbout & Cie.).— 
First and final dividend, payable May 21, C. Desmar- 
teau, Montreal, curator. 

ReQ90. Lemieuz & Go.,trader8,Fra8erville,— First 
and final dividend, payable May 19, H. A. Bedard, 
Qaebec, curator. 

Re Joseph Pelletier, Montreal.— First and final divi- 
dend, payable May 20, Kent & Turc<^tte, Montreal, 
joint curator. 

Re Wm. SilverstonC) Montreal.— First and final divi- 
dend, payable May 20, Kent & Turcotte, Montreal, 
joint curator. 

Separation aa to property, 

Mathilde Blanchette vs. Francois Xavier Mercier. 
trader, St. Hyaointhe. April 21. 

Mary L. Moran vs. Michael H. Kelpyn, contractor, 
Montreal, April 28. 



Quebec Official Goiettet May 10. 

Judicial Ahandonments, 

David Ethier, Montreal. April 30. 
Jean Baptiste G^n^reux. trader, parish of St Guil- 
laume d'Upton, May 7. 
Phillips & O'Sullivan, pinmbersi Quebec, April 24. 

Curatore appotnted. 

Re Ephriam E. Bouchard, St. Etionne de Bolton.— 
' W. J. Briggs, Waterloo, curator, April 25. 

Re Dame C. Murray.— W. A. Caldwell, Montreal, 
curator. May 3. 

Re David Ethier.— C. Desmartaau, Montreal, cura- 
tor, May 7. 



Re Alexis Paradis, Quebec— M. P. Labeise. NP., 
Quebec, curator, May 7. 

Re Hilaire Pioard.— C. Desmarteau, Montreal, cura- 
tor, BCay 1. 

Re James H. Rafter, Montreal.— Kent & Turcotte, 
Montreal, joint curator. May 2. 

Re TanorMe RobitaiUe. trader, St. Hyaointhe.— J. 
Morin, St. Hyaointhe, curator, May 2. 

DiMende. 

Re Jos. Beaudoin, St. Lao de Champlain.— First and 
final dividend, payable May 27, C. Desmarteau, Mont- 
real, curator. 

Re Exra Btgelow, GeorgeviUe.- First and final divi- 
dend, payable May 20, C. H. Kathan, Rock Island, 
curator. 

Re Francois Chaumellc—First and final dividend, 
payable May 27, J. B. H. Beauregard, Iberville, cura- 
tor. 

Re Ambroise De Blois, grocer, St Sauveur de 
Quebec— First and final dividend, payable May 26, N. 
Matte, Quebec, curator. 

Re Dame M. L. Danis, widow of 0. P. Allard, Mont- 
real.— Second and final dividend, payable May 26. T. 
Gauthier, Montreal, curator. 

Re Dragon & frdre.— First and final dividend, pay- 
able May 22. Bilodeau & Benaud, Montreal, joint 
curator. 

Re Flavien Genest, Cap de la Magdeleine.— First 
and final dividend, payable May ZT,— Kent A Turcotte, 
Montreal, joint curator. 

Re Isaie Lesp^rance* butcher, Montreal.— Firrt divi- 
dend, payable May 26, B. Jubinville, Montreal, onra- 
tor. 

Re Wilfrid Major.— Second and final dividend, pay 
able, payable May 22, Bilodeau A Renaud. Montreal, 
joint curator- 

ReE.D. Maiceau, trader. risleVerte.— First and 
final dividend, payable May 26. H - A. Bedard, Quebec, 
curator. 

Re Johnny Morrissette. trader, St Charles— First 
and final dividend, payable May 26, H. A. Bedard, 
Queb«c, curator. 

Re George Ouellet— First and final dividend, pay- 
able May 26. C . Desmarieau, Montreal, curator- 

Re Jean-Bte. Pare.— First and final dividend, pay- 
able May 31, J. L. Coutlee, Montreal, curator. 

Re PouUot & Falardeau, curriers. Quebec.— Second 
and final dividend, payable May 26, N Matte, Quebec, 
curator. 

Re Abel Valin.— First and final dividend, payable 
May 28, C- Desmarteau, Montreal, curator. 

SepartUion ae to property, 

Marie Elvina Chapleau vs. Jean Bto. Richer, trader, 
Montreal, May 7. 

Marie Molina Cod^ vs. ^Iphonse Richard, plum- 
ber, Montreal, May 3. 
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SUPREME COURT OF CANADA, 

Onttfio.] 

Pabtlo v. Todd. 
Trade marh—Regiitr<Uion— Effect of— Exclusive 

righi^ Property in words designating qucdity 

^Rectification of registry, 
P., a manufacturer of flour, registered a 
trade mark, under the Trade Mark and 
Design Act, 1879 (42 Vic ch. 22), consiating 
of a circle containing the words, '* Gold 
Leaf^" surrounded by the No. 196 and with 
the word '' flour," and Fs name underneath, 
the whole surrounded by the words '' Inger- 
soU Roller Mills, Ont, Can." In an action 
against T, for using a similar mark, and 
selling flour purporting to be the ''Gold 
Leaf* of P., the defendant was allowed to 
offer evidence to show that " Gold Leaf" was 
a description applied to flour made by a 
particular process and was in common use 
by the trade, both in Ontario and the Mari- 
time Provinces, prior to the registration of 
such trade mark. Section 8 of the Act 
provided that after registry, the person 
TBgistering a trade mark <' shall have the 
exclusive right to use the same to designate 
articles manufactured by him," and the said 
evidence was objected to on the ground that 
under this section the validity of the trade 
mark could not be impugned. 

ifeU, affirming the decisions of the Divi- 
sional Court (12 O. R. 171) and of the Court 
of Appeal (14 O. A. R 444) Taschereau, J., 
dissenting, — that the evidence was properly 
admitted ; that a trade mark is not made 
such by legistration, but it is only a mark or 
symbol in which property can be acquired 
and which will designate the article on 
which it is placed as the manufacture of the 
penon claiming an exclusive right to its 
use that can properly be registered ; and 
that the statute does not prevent a person 
accQsed of infringing a trade mark from 
showing that it is composed of words or 
symbols in common use to which no ex- 
duoTe right of user can attach. 



Hdd also, that where the statute pre^ 
smibes no means, by way of departmental 
procedure or otherwise, for rectification in 
case of a trade mark so improperly registered, 
the Courts may afibrd relief by way of de- 
fence to an action for infringement. 

Held per Gwynne, J., that property cannot 
be acquired in marks, etc., known to a par^ 
ticular trade as designating quality merely, 
and not, in themselves, indicating that the 
goods to which they are affixed are the 
manufacture or stock in trade of a particular 
person. Nor can property be acquired in an 
ordinary English word expressive of quality 
merely though it might be in a foreign word 
or word of a dead language. 

Appeal dismissed with costa 

W. Cassels, Q. C, for the appellant 

Moss, Q.C., and McCarthy , Q.C, for the 
respondent 



Ontario.] 



Brown v. Lamontaonb. 



Chattel mortgage— Fraiui against creditors- 
Prior agreement — Additional chattels in 
mortgage— Ijffect of, 

B. sold a quantity of machinery, tools and 
fixtures to one P. for $3120.96. The goods 
were in a factory owned by B., and were to 
be paid for by monthly payments extending 
over a period of forty-eight months. P. 
agreed to keep them insured in favour of B. 
and to give B. a hire receipt or chattel mort>> 
gage as security for payment P. was put in 
possession of the property, and received 
letters from B. recommending him to certain 
merchants in Montreal, and he went to 
Montreal and purchased goods from L. 
among others. Two months after, L. sued P. 
for the price of goods so purchased, amount- 
ing to about $1000, and after being served with 
the writ in such suit, P. gave B. a chattel 
mortgage on the goods originally purchased 
and other goods which it was alleged, would 
have been included in the purchase from B. 
had it not been claimed that they were not 
in the factory at the time, but were after- 
wards found to be there. P- had not given a 
hire receipt or chattel mortgage at the time 
of the original purchase from B. 

L. having signed judgment against P., 
issued executions and caused the mortgaged 
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goods to be seized thereunder. On the trial 
of an interpleader issue to try the title hi 
said goods, judgment was given in favour of 
B. for the goods originally sold to P. but not 
for those added in the mortgage. The Divi- 
sional Court held on motion to set aside this 
judgment, that the mortgage was void for the 
inclusion of the goods not mentioned in the 
original agreement, and reversed the judg- 
ment at the trial in B's favour. This decision 
was affirmed by the Court of Appeal. On 
appeal to the Supreme Court of Canada : 

Heid, that the judgment of the Court of 
Appeal was right and should be affirmed. 
Appeal dismissed with costs. 

(yOara, C.C., for the appellant 

Bdcouri, for the respondent 

Nora Sootia.] 

FoBSYTH V. Bank of Nova Scotia. 

In re Bank or Livbrpool. 

Insolvent Bank — Winding up Act — Appoint^ 

ment of liquidators — Discretion of judge. 

The liquidators appointed by a judge of 
the Supreme Court of Nova Scotia to wind up 
the affairs of the insolvent Bank of Liverpool, 
were those nominated at the meeting of 
creditors called for that purpose according to 
the requirements of the Winding-up Act 
R. S. C. c. 129. The Bank of Nova Scotia was 
one of the said liquidators, and by a judge's 
order, the local manager at Halifax was ap- 
pointed to act for the bank in such liquida- 
tion. On appeal to the Supreme Court of 
Canada from the decision of the Supreme 
Court of Nova Scotia affirming the appoint- 
ment of liquidators : 

Held, that a bank can be one of the 
liquidators of a bank under the Winding- 
up Act 

2. That the Act does not require the 
nominees of both creditors and shareholders 
to be represented on the board of liquidators, 
and the judge having, in his discretion, 
appointed the representatives of one class 
only to be appointed such, such discretion 
should not be interfered with. 

3. The appointment would not be over- 
ruled by an appellate Court unless it appeared 
that the judge making it was clearly wrong 
in his law, or that he acted under an evident 
mistake as to the facts. 



Appeal dismissed with costs. 
a W. Wddon, Q.C., for the appellants. 
R, L. Borden, for the respondents. 

Nora Sootia.] 

Wyman v. Ikpesual Inburanob Co. 

Fire insurance — Insurable interest — Mortgagee — 

Assignment of policy. 

In 1877 T. held a policy of insurance on 
his property which he mortgaged to W. in 
1881, and an endorsement on the policy, 
which had been annually renewed, made 
the loss payable to W. In 1882, T. conveyed 
to W. his equity of redemption in the 
property, and a few months after, at the 
request of W., an endorsement was made on 
the policy, permitting the premises to remain 
vacant The policy was repewed every year 
until 1885, when all the policies of the insur- 
ance companies were called in and replaced 
by new policies, that held by W. being re- 
placed by another in tlie name of T., to which 
W. objected and returned it to the agent, 
who retained it The premiums were paid 
by W. up to the end of 1886. 

The insured premises were burned, and a 
special agent of the company, having power 
to settle or compromise the loss, gave to W. 
a new policy in the name of T., having the 
vacancy permit and an assignment from T. 
to W., endorsed thereon and containing a 
condition not in the old policy, namely, that 
all endorsements or transfers were to be 
authorised by the office at St. John, N.B., and 
signed by the general agent there. The 
company having refused payment, an action 
was brought on the new policy against tbem, 
and the agent who first issued the policy to 
T. was joined as a defendant, relief being 
asked against him for breach of duty and 
false representations. The Supreme Court 
of Nova Scotia set aside a verdict for the 
plaintiff in such action, and ordered a new 
trial on the ground that his interest was not 
insured, and that T. had no insurable 
interest to enable W. to recover on the as- 
signment On appeal from such decision to 
the Supreme Court of Canada : 

Held, reversing the judgment of the Court 
below (20 N.S. Rep. 487) that the company 
having accepted the premiums from W* with, 
knowledge of the fact that T. had ceased to 



THE LEGAL NEWS. 



163 



have any interest in the property, they most 
be taken to have intended to deal with W. 
SB owner of the property, and the contract of 
insurance was complete. 

Appeal allowed with costs. 

Oraham^ Q.C., for appellants. 

Hmry, Q.C, for respondents. 

New Binnswiok.) 

Maritime Bank op Canada v. The Rboevbr 

GiNERAL OF New Brunswick. 
In^vmt bank — Winding-up Act — Assetg — 
Crown prerogative-'Right of Provincial 
Qocemmgnt to exerdse-^Lien, 

The Government of New Brunswick, as 
rreditora of the insolvent Maritime Bank of 
Canada, claimed a first lien on the assets of 
the bank, as representing the Crown in the 
Province. 

Hdi, reversing the judgment of tlie 
Supreme Court of New Brunswick, Gwynne, 
J., dissenting, that the Government was en- 
titled to such lien; But 

Htld also. Strong and Taschereau, JJ., dis- 
senting, that the lien was to he exercised 
only after the note-holders were paid, the 
prerogative heing postponed to the lien of 
the note-holders by virtue of Bank Act, 
R.S.C.C120S.79. 

This case was decided by Strong, Foumier, 
Tascherean, Gwynne and Patterson, J J. 

A, A. Stockton and C. A. Palmer, for ap- 
pellants. 

Biair, Atty. Gen. of New Brunswick, and 
Barker, Q.C, for the respondents. 



New Branswiek.] 
MaritimbBank of Canada v. The Qubbn. 

PrerogaUre of Crown —Insurance Company- 
Money depotiUd in insolvent bank — Lien for. 
The Dominion Safety Fund Life Associa- 
tion, a mutual insurance society doing busi- 
ness in Canadai deposited $45,000 in the 
Maritime Bank of Canada at St. John N. B., 
and sent the deposit receipt to the Receiver 
General of the Dominion to hold as the de- 
posit of the Association with the Government 
as reqaired by the Insurance Act, B. S. C. c. 
134. The Maritime Bank having become 
insolvent a daim was made by the Dominion 
Oovemment for this sum of $45,000 and a 



further sum of $15,000 held on ordinary de- 
posit in the bank by the Crown to be recog- 
nised as Crown monies and entitled to a first 
charge upon the assets. 

Held, affirming the judgment of the Su- 
preme Court of New Brunswick, Gwynne, J., 
dissenting, that the Dominion Grovemment as 
representing the Crown in Canada was enti- 
tled to a first lien upon the assets of the insol- 
vent bank in respect to the said sum of $15,- 
000, and that the lien was not taken away by 
the section of the Bank Act R. S. C, c. 120, 
which gives note holders a first lien on such 
assets, it not being competent for the legisla- 
ture to deprive the Crown of its prerogative 
except by express words to that effect. See 
The Interpretation Act, R. S. C. c 1, s. 7 sub- 
sec. 48. 

Held, alsO) reversing the judgment of the 
Court below, Strong, J., dissenting, that the 
Government could not claim such lien in re- 
spect of the sum deposited by the insurance 
association, it not being public money but 
held by the Crown merely as trustees for the 
society. 

The judges deciding this case were Sir W. 
J. Ritchie, C. J., and Strong, Taschereau, 
Gwynne and Patterson, J J. 

Appeal allowed as to the sum of $45,000 ; 
and dismissed as to the sum of $15,000. 

A. A. Stockton and 0. A Palmer for the ap- 
pellants. 

Weldm, Q. C, and Barker, Q, C, for the re- 
spondents. 



FIRE INSURANCE. 

{^By the late Mr, Justice Mackay.) 

[Registered in aooordanoe with the Copyright Act.] 

CHAPTER I. 
Op the CoNTRAor op Insurance, How Made, 
When Perfected, and op the Application. 

(Continaed from page ICQ.) 
In Tough v. Provincial Insurance Co,,^ an 
interim receipt given in the country by an 
agent was cancelled from the Head Office by 
mail within the 30 days. A fire occurred 
before the arrival of the mail at the insured's 
residence. It was held by the Court of 

» 17 L. C. Jurist, 
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Qaeen's Bench that the interim receipt was 
in force.* 

In Browning v. Provincial Ins, Co»t a oerti- 
cate of insaranoe was got by one Joel Leduc, 
reading " said insaranoe to be subject to all 
the conditions in the policy of the company/' 
The policies of the company read *' A. B., as 
well in his own name as for and in the name 
of every other person to whom the same doth 
or may, or shsU appertain in part or in all, 
doth make insurance/' &c. Leduc insured 
so in Montreal flour that he was shipping to 
Newfoundland, property df Browning. The 
vessel on her way to Newfoundland was 
lost, and almost all the flour. Browning 
sued on the insurance that Leduc, his agent, 
had eflected. ^ The oertiflcate was held not 
to be the complete contract, but that reference 
to the policies usual was to be made, and 
might be made.' 

In a case in the Queen's Bench, Upper 
Canada (A.D. 1858), Qoodfellow v. The Times 
and Beacon Ass, Co., the insured was given a 
provisional receipt in these words : "Received 
from Messrs. J. G. & Co., $14 premium for an 
insurance of $2,000, on property described in 



^ There waa a conflict of opinion among the jadgei 
who took part in this cose. There were two judges 
who dissented from the judgment of the Queen's 
Bench* and this judgment reversed the unanimous 
judgment of the Court of Review. So the opinion 
which prevailed was held by four judges only, while 
five were in favor of the Company, which was held 
liable. 

A letter of acceptance mailed can't be recalled, but 
you can recall the private messenger, it was said in 
argument in Household Fire, &e.t v. Grant. ** The 
post office is treated as the agent of both parties." by 
Thesiger, LJ., in above casei and he approves Tavloe 
V. Merchant* F. In*. Co. Branuoell, diss., seems to 
say the law ought to be the same as if we had no posti 
— iied ? For we have a post . 

In Scotland they used to hold acceptance not effec- 
tual till it reached its destination, and in a case in 
which an acceptance and an after refusal to accept 
reached the offerer at the same time, by an irregularity 
in the post officci acceptance was held neutralized. 
Couf^ett of Dunmorc V. Alexander, BelVi lUwttrationJti 
Law of Scotland, 1^30, p. 86, vol. 1. That would not 
be held now in England, for acceptance mailed would 
be irrevocable* 

" 1^ England undisclosed principal may sue on 
mercantile contracts made by his agent, subject to any 
defences which may exist against the agent. ? In 
Quebec province. See Uudon case. 

3 Amould, Vol. 1, p. 223 (3rd ed.) to the contrary 
notwithstanding. 



the order of this date, subject to the approval 
of the board at Kingston ; the said party to 
bo considered insured for 21 days from the 
above date, within which time the deter- 
mination of the board will be notified. If 
approved, a policy will be delivered ; other- 
wise the amount of the receipt will be re- 
funded less the premium for the time so in- 
sured. This was held not an absolute in- 
surance for 21 days certain, but that the 
company might reject the risk within the 21 
days at any time, and on notice the risk 
would end (one judge dissenting). 

In Fried v. Royai M. Co.^ a premium was 
taken by an agent in New York, conditioned 
that the policy should be issued from the 
Head Office at Liverpool, or the premium 
returned if the insurance were declined. The 
policy was sent from Liverpool to the New 
York agent He retained it, yet the insur- 
ance was held good ; the contract was held per- 
fected though the policy was not had by the 
insured, save so; the company was con- 
demned. 

3 23. Interim receipts operation. 

Interim premium receipts may really 
operate insurances during the interim term 
unless the wording be special.^ 

A memorandum or receipt, such as men- 
tioned above, means that the insurance is to 
be according to the terms of the policies 
ordinarily used by the insurer.' 

i 24. Negotiation for inswance by letter. 

A question may arise as to the time at 
which the contract becomes complete when 
the negotiation for the insurance is carried on 
by letter. The doctrine that an o£fer to in- 
sure made by letter remains open till the 
letter is received by the other party » and that 
the offer cannot be retracted before that time, 
except personally or by letter so that the no- 
tice of the retraction may reach the party 
before he has dispatched a letter accepting 
the offer, is approved by many. The contract 

> 47 Barbour, 127. 

" See the two interim receipts in Montreal AuurtMce 
Co. V. McOillivray, 

In England int«riin receipts must be upon ftamped 
paper (not BO in Quebec). 

' See observations of Aylwin.J.. in oaseof lfc(7i^/«- 
vrav. 
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bu been beld to be completed as soon as the 
letter of acceptance is dUpatched.* Tayloe v. 
MmhanU FWt Ins. Co.,^ seems to be an ap- 
proved case. 

Agsun, it has been held that it is not suffi- 
cient that the letter of acceptance should be 
merely written : it most be dispatched and 
beyond the control of the writer, and that 
within a reasonable time after the receipt of 
the oflfer, or, if any time is prescribed, within 
that time.' 

I 25. Retocation of acceptance. 

Again says Phillips, Vol. 18 the letter 
of acceptance, after its des^tch, Jttay oe coun- 
tBrmanded or retracted, provid the notice 
to that effect reach th^ her party in ad- 
YMice of the letter. Tayloe v. Merchants F. 
Im. Co., dted by Phidips in support of this 
doctrine does not expressly sustain it. Cer- 
tainly not That was a case of insurance by 
correspondence (probably with a joint stock 
company unincorporated). The insurers 
made known their terms, the insured mailed 
a letter of acceptance (Dec. 21,) enclosing a 
check for the premium as he had been re- 
qaested; the subject insured was burned 
(Dec. 22,) while the acceptance was being car- 
ried by mail The Company was held liable. 
That case might better be cited to support 
the doctrine that as soon as the offer is ac- 
cepted the contract is complete, and that 
despatch of a letter is such acceptance. But 
Phillips' doctrine is sound enough that the 
contract is, so, completed, " subject only to 
"the contingency of the acceptor's revoking 
*" his acceptance before notice of it reaches the 
" insuier." 

PbiUips' position is by 8haw (Shaw on 
Ellis) said to be supported by a dictum of 
Cb. Justice Parker in MeCuUoch v. Eagle Ins, 
Co- That case decided that where an offer 
hao been made by a letter and accepted by 
another, there may be revocation of the ofer 
before the acceptance reaches the offerer. The 

^ Adamjf ▼. LiiuUeU, 1 B. & Aid., highly approred by 
Kent, VoL 2, p. 477, note. See aUo MactUr ▼. FrUht 6 
W«od. 

' 9 Howard. And see DwtJop ▼. Hiwitu, 12 Bnglish 
Joriit 

' nager v. MiddLmex M, V. Ins, Co., 10 Picker- 
ing. 



plaintiff on the 29th of December, wrote ask- 
ing upon what terms defendants would in- 
sure. On the 1st of January the defendants 
wrote their offer stating their terms. On the 
2nd they wrote again, declining to insure. 
The plaintiff, on the 3rd, mailed his letter 
accepting the 1st of January offer (this was 
before he had received the letter of the 2nd). 
That was all the correspondence ; no premium 
was paid. The subject insured (a vessel) 
was, three months afterwards, announced to 
have been lost. The plain tiff was non-suited .^ 

If I mail at Montreal a letter to 6 at Tor- 
onto, agreeing to a proposal of his, I can re- 
voke that ^ceptance by telegram before it 
reaches B.^ 

The decision in McCulIoch v. Eagle Ins. 
Co* was held to he correct as to contracts by 
letters f but Kent and Duer do not concur in 
the opinion. 

? 26. The law <m this point in France, and in 
the Province of Quebec. 

Upon the question when a contract is 
perfected that is made by letter missive, 
there are differences of opinion ; in Quebec 
as in France and elsewhere, the question is 
debated. Toullier, Pardessns and Troplong 
are of one opinion, Duranton and Marcad6 
of another, and Pothier, it is said, has not 
clearly expressed himself. Toullier, Vol. 6, 
note on p. 33, puts this case : On the 1st of 
.January, I write from Rennes to a merchant 
in a distant town, proposing for merchandise 
at a certain prica On the 5th he answers 
that he accepts and will send the merchan- 
dise. His answer arrives at Rennes on the 
8th ; but on the 7th I had sent off a revoca- 
tion of my offer. Toullier says this revoca- 
tion is valid. 

Troplong, Vente, No. 25, says that the con- 
sent of the writer of a letter containing an 
offer must be persevered in, not only until 
his letter reaches the person addressed, but 
until the moment of the acceptation by this 



» 1 Pickering. BrU. Am. Tel. Co. r. Coulwn L. H.. 6 
Ezoh. ifl of no authority, says Alb. L. J. Vol. 22, p. 424. 
Yet McCuUoch y. Eagle Ins. Co. is like the decision in 
the B. Am. TeL Co, case. Both Story and Parsons dis- 
approve the McCuUoch case, says the Albany L. J. 

> 16 Journal du Palais, A. D. 1877. 

> 7 Am. Law Review, p. 453 (A. D. 1872-3) 
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person reaching the original offerer. He 
saye that Pothier seems of a contrary opinion, 
exacting only persistence of the offerer until 
the time of the person addressed declaring 
acceptance of the offer. He adds that he 
thinks Pothier has fallen into an error, or 
has not fully stated his ideas.' 

TroploDg puts this case; I write from 
Nancy to you at Lyons, proposing that you 
should buy my house for 40 000 francs. You 
answer from Lyons, on the 5th December, 
that you accept On the Gth, before having 
received your letter, I write to you that I 
have changed my mind. We must decide, 
he says, that there is no sale. At Na 26, he 
says : Upon the same principle, the letter 
which you wrote accepting my offer did not 
bind or fix you, so long as that letter did not 
actually reach me. You were free to change 
your mind ; you could retract by a letter, 
and this letter might arrive before the first, 
or at the same time. 

Toullier, after stating the revocation to be 
valid in the case put by him, adds: But can 
it not be said that in making an offer by 
letter, the writer tacitly obliges himself not 
to revoke the offer before the return of the 
courier, or before the expiry of the time 
necessary for answer to him to reach ? This 
would be most equitable, he says, and has 
been carried into the Prussian Coda 

i 27. Tli£ law in Sroaand. 

Bell, Principles of Law of Scotland, No. 78, 
says: "The acceptance completes the con- 
*' tract The agreement is not Ruspended till 
" the offerer has received notice of the accept- 
'*anoe; but this is under the qualification 
" that there shall be no undue delay in noti- 
'* fying the acceptance." 

2 28. Acceptance by letter revocable vntil it has 
reached the other party. 

The question is most interesting in other 
contracts of sale. I cannot see contract per- 
fect without right acquired by each of the 
parties against the other. In the case put 
by Toullier, the merchant in the distant 
town had right, even after despatching the 

^ Kent atrees with Pothier ; 2 Kent Comm. 472. 



letter of the 5th, to take or get it back on the 
6th or the 7th, or to revoke it, before it 
reached me at Bennesi by another letter 
arriving at Bennes before it, or at the same 
time. If he did so, his original acceptance, 
even if I had never written my letter of the 
7th, could not bind him : I could not claim 
fulfilment of the letter of the 5th .* 

Duorutn in idem placitum oon^emw is true 
where two are present, one asking, the other 
answering, each binding himself; but the 
mere fact of there having been a point of 
time when the consent of both of two con- 
tracting parties, domiciled at distances from 
one another, existed together, ought to be 
held for naught where this consent was only 
in the mind of one, and unknown to the 
other. In the law of bills, it might be said 
that once the drawee had written acceptance 
upon a bill, though he had not spoken a 
word, nor delivered Uie bill accepted, there 
was contract perfected, the consent of the 
parties having met; yet we know that such 
an acceptance may be retracted, scored out, 
before delivery.* 

Shaw says that the offer of one party and 
the acceptance of the other do not stand upon 
the same grounds ; that the offer does not 
create a contract, and may be withdrawn if 
notice to that effect can reach the other party 
before he has done anything to indicate ac- 
ceptance; but that as soon as the offer is 
accepted, (and a dispatchof a letter has been 
held such acceptance) the contract is com* 
pleted and cannot be rescinded except by 
mutual consent He cites 1 Duer, p. 130 ; 
Bri$ban v. Boyd, 4 Paige's Ch. R.» 

It was held, per the Lord Chancellor, in 
DuirUop V. Biggins* that an offer by letter 
made by A to B, when accepted by B, makes 
a final contract, even before B's acceptance 
reaches A, provided it be mailed or sent off. 
B's posting his letter of acceptance is as much 



1 Bat if it be in the mail bag for me. Lord Bramwell 
would say, this bag was as my bag. The Post OflSoe 
will not allow letters onoe mailed to be claimed back 
by de8|>atcher. 

' See farther on the subieot of offers, momiMis, ac- 
ceptations and revooations, Grotius by Barbeyrac, 
\{y. 2, c. U. 

3 Is not this the doctrine which Dunlop ▼. Hicgins, 
ipott) supports ? 

« 12 (English) Jurist. 
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as if he addressed the party piesent in 
woida.* 

The language nsed at the place where the 
writer of the first letter lives will generally 
be regarded, not that of the place of the 
receipt and assent : though the contract is 
held oonclnded at the latter, says Savigny, 
by Gathrie, p. 196. 

An example of contract by letter is to be 
foand in Harris case, L. R. 7 Chanc. A ap- 
plies for shares in a company. The applica- 
tion is by letter, and an answer granting the 
shares, is posted by the company. Before 
rBceipt of this answer, A posts another letter 
lecalling his application. Held, that the 
contract of allotment was complete from the 
moment the answer of the company was 
posted. 

I 29. Tacit reconduction. 

Some policies agree to allow tacil recon- 
dvdion, or renewal of the insurance, by new 
payments of premium on conditions, {eg,, on 
the company agreeing to accept the same) 
made before the expiration of the original 
term, or at a time fixed. In the absence of 
snch an agreement fire insurers geperally 
cannot be compelled to renew insurance. 

In Ganada, there is no usage under which 
days of grace are allowed, within which to 
pay premiums for renewals, or to continue a 
fire policy. In England, in the case of annual 
insoranoes, many offices allow fifteen days 
from the expiration of each year for the pay- 
ment of the premium for the next year, and 
the insured is under protection of the policy 
antil the expiration of the fifteen days, though 
aAer the happening of a fire. But under 
some policies, the insured, to have the benefit 
of insurance during the said fifteen days, 
mnst not only pay the premium, but the 
insurers must '* agree to accept it."*'' 

When an insurance exists, verbal contracts 



^ Th« raliog in this case is Tery like that in Tavlve 
▼• M. F, 7iu. Co.^ 9 Howard. Qttaere, could A's letter 
not be reYoked by teUgram to B ? 

' See Tarkton H al. v. Stanifotth^ 1 Bos. k P. Article 
2383 of the Ciril Code of Lower Canada aays, whoo by 
the temu of the polioy a delay i« given for the pay- 
Bieot of the renewal premiam, the insuranoe oontinues, 
udif akMa oeoar within the delay, the infurer is 
liaUe, dedncUng the amoont of the premiam due. 



of renewal by agents are generally held valid 
in the United States. 

8 30. Premium faUing due on Sunday. 

If a policy be for a term of years, the 
premium payable semi-annually, the pre- 
mium falling due on a Sunday may be paid 
on the Monday following, and may be 
tendered accordingly, though the property 
^insured has been lost by fire on the last 
Sunday. 

In France the policies of most companies 
allow fifteen days of grace to pay renewal 
premiums in, and insurers cannot refuse to 
accept during the fifteen days. 

i 31. Abandonment. 

Abandonment {dilaissemeni) is not allowed 
in fire insurance ; but there is nothing to 
prevent a stipulation that if things insured 
for, say X500, be damaged say 75 per cent., 
they may be abandoned, and the whole £500 
be payable.^ 
8 32. Some things the insured should look to. 

The policies of the companies doing 
business in Canada are generally favorable 
enough to the insured as regards the right 
of action that they confer, in the event of 
loss. They stipulate generally that the 
stock or funds of the company insuring shall 
be liable to make good to the insured all his 
lose, and they bind the company to the ex- 
tent of its funds and capital to pay ; so it is 
hardly necessary to advise the insured to see 
that the policy does clearly allow him a 
right of action at law against the company 
insuring or the parties executing the policy 
to such extent In England the insured is 
advised to see that bis right is not confined 
to a mere order for payment made by the 
subscribing directors upon the general body 
of the directors, or upon the company, to pay 
the loss, if loss should happen ; as in Alchome 
w.SaviUe;' where the policy read: **nowwe 
" the trustees and directors of the said society 
** whose names are subscribed, do order, 
"direct, and appoint the directors for the 
" time being of the said society to raise and 

1 See jK)»e (abandonment guarded against). 

2 6 Moore. 
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'* pay by and out of the monies and effects 
" of the said contributionship ; " and where 
the recourse of the insured was held to be 
only in equity, not action at law. Much 
more necessary is it in America to advise the 
insured to see to the character of the com- 
pany with which be insures, its capital paid 
upf the conditions printed upon its policies, 
and its manner of dealing, usually, with suf- 
ferers after a fire. Companies that advertise 
largely cards of thanks, as from the insured 
to them, upon their paying their debts> ought 
to be avoided. I can never read such im- 
moral ''cards" without these words being 
recalled to my memory, from an old comedy : 

hoc tempore} 

Si qais quid reddit, magna habenda est gratia. 

§ 33. Particular stiptdaiions of some English 
companies. 

An English policy declared that in case of 
loss the society would pay out of their funds, 
etc., and stipulated and declared that the 
subscribing three directors should not as 
members of the society be liable except 
under the articles of the society. The plain- 
tiff stated that the funds of the association 
were adequate to pay. It was held that the 
defendants' declaration and stipulation were 
substantially a covenant by them to be re- 
sponsible as fieir as the funds of the insurers 
would suffice, and the plaintiff obtained judg- 
ment at law.^ 

? 34. Triviai conditions and important 

Matters apparently insignificant are often 
of great importance. It is all very well to 
talk of things as trivial, but it is difficult to 
define what should fall within the category 
of small things, and what should not, 
observed Lord Penzance in the case of Qvebec 
Marine Ins. Co. v. Commercial Bank of 
Canada,^ 

§ 35. Defects in applicatixm sometimes not fatal. 

A jwlicy required the application to set 
forth whether the property was incumbered, 
and to what amount ; also, whether the in- 



^ Andrew* v. Ellivm tt al., 6 Moore. 
« In the Privy.Council. 1869. 



sured bad estate less than fee, and its 
nature. The application was silent, and con- 
tained no question on this bead; but a policy 
was issued. Held, that it was no defence to 
the action that the application was silent, 
and ought to have declared things.' 
[To be continued.] 



INSOLVENT NOTICES, ETC. 

Quebec Official QaaeUe, May 17. 

Judicial Abandonment. 

Michael Babcock, doing business under name of R. 
Millard & Co.. railway supplies, Montreal. May 1. 

Dame Elodie C6t6t doing business under name of J. 
E. Dupuis, St. Henri, May 7. 

EIz6ar Hndon dit Beaulieu and Marie Delima Auger 
(E. Beaulieu & Co.). Windsor Mills, Bfay 9. 

Jean Baptiste Lafontaine, Ghambord) lumber mer- 
ehant, May7. 

Prosper Lafontaine, Lake BouchettCi lumber mer- 
chant, May 7. 

Pierre Plourde, Frasemlle, May 13. 
Curatort appointed. 

Be Michael Baboook (K. Millard & Co.)i MontreaL— 
A. F. Riddell, Montreal, curatory May 8. 

Be Jean Baptiste Q^n^reux.— C. Labellci Sorel, 
curator, May 13. 

Be Arthur Laurent, Sherbrooke.~Kent A Tareotte, 
Montreal, joint curatori May 12. 

Be Cl^ophas Martineau, St. Felix de Valois.— Kent 
& Turootte, Montreal, joint curator. May 12. 

Be P. Biassiootte, St. Luc— Kent & Turootte, 
Montreal, joint curator) May 13. 

Be J. P. Perrault, Ste. Anne la Pdzade.— fi. A« 
Bedard, Quebec, curator, May 13. 

Be Phillips A O'Sullivany plumbers. Quebec— L. P. 
KobitaillC) Quebec* curator, May 9. 
Dividei^. 

Be Anselme Asselin. St Joseph d' Alma.— First 
dividend, payable May 30, D. Arcand, Quebec, curator. 

Be A. K D^sautels, trader, St. Pie.— First and final 
dividend, payable June 2, J. C Ddsauteh* N. P., SL 
Hyaointhe, curator. 

Be Isal'e Frechette, St Hyacinthe, doing businees as 
James Aird & Co.— Second dividend, payable June 3, 
J. Morin, St. Hyacintbo, curator. 

Separation aa to Propertv, 

Marie Plessis dit Lafert^ vs. Hilaire Rioard, tradery 
St Quillanme d'Upton. May 2. 

Mathilda Millette vs. Gustave Bouaquot} baker. 
Montreal, Aug. 3, 18^. 

APPOINTMENTS. 

Joseph B. Bobidoux, to be Secretary and RecUtrar 
of the Province of QuebeC) May 8. 

J. R. Thibaudeau, to be sheriff for the district of 
Montreal, in the place of P. J. 0. Chanveau, deceased. 
May 9. 

C. A. E. Gagnon, N. P.. to be sheriff for the district 
of Quebec, in the place of Alleyn k Paquet 



■ Dohn V. Farmere* Jotnt Stock Int. Co., 5 
275; 5 Bennett, 361. 
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Ab was generally anticipated, the hononr 
of knighthood has been conferred apon the 
Hon. F. G. Johnson, Chief Justice of the 
Superior Conrt for the province of Quebec ; 
the hcX being announced in the London 
Tivies of May 21. The fitness of the present 
distinction will be nnivenMilly recognissed. 
The Chief Justice has already sat upon the 
bench during nearly double the ordinary 
official term, and has rendered important 
public services in other capacities. Sir 
Francis Johnson is the third of three 
Chief Justices of the Superior Court, who 
hare been knighted in succession, — the 
honour in the first case, however, being con- 
ferred after retirement from the bench. In 
future it will probably be considered to ap- 
pertain to the position, as we observe that it 
is frequently bestowed on the Chief Justices 
of colonies of far less magnitude and im- 
portance. 



The Supreme Court of the United States 
has affirmed the decision of the U. S. Circuit 
Court in re Neagle, 12 Leg. News, 349. The 
holding of the Court is as follows :— " Where 
reasonable ground existed for apprehension 
of deadly violence on the part of T. toward 
an associate justice of the United States on 
his way to hold a circuit in a State, and the 
attorney-general of the United States in con- 
sequence instructed the United States 
marshal of that district to take proper 
measures to protect his person, and the 
marshal deputed N. (a special deputy) to 
attend and guard him on his journey, and 
T. made a violent attack on the justice's 
person, at a railway station in that State, in 
the comae of his journey to hold such court, 
and N., after warning T. to desist and notify- 
ing him that he was an officer, and T. not 
desisting, but being apparently about to 
repeat his attack or draw a weapon, N. shot 
and killed him, held, that the Federal Circuit 
Court had jurisdiction and authority to 



discharge N. on habeas corpus from detention 
by the State authorities." The Chief Justice 
and Jpstice Lamar dissented, being of opinion 
that the Courts of the State of California 
(where the homicide occurred) had juris* 
diction. 

COUR SUP^RIEURE (JOLIETTE). 
15 avril 1890. 
Coram deLobihihr, J. 
Landry v. Bhauchamp. 

DhiOemmi—ArU 463, C. P. C—Frais—Nour 
veUe (juition — Billet promissoire — Novation. 
JuGfe :— lo. Que Partide 453 du C. P. C, en verlu 
duquel la partie qui ^tA disisU d'tmepre- 
rmhre action ne peut en instituer isne deux* 
itme conire le mime difendeur et pour lei 
mSmcs moHfs, sans avoir prlalatlement pay 6 
les frais encourus sur la premise actianf 
conjhre un privUige de droit strict que les 
tribunaux ne peuvent itendre aux autres cas 
nonprhmSf et t^tr^autreSf d celui oH la pre- 
mise aetUm a 6U rmvoyie sur difa%U de 
procider; 
2o. Que si un demandeur rhgle les frais sur une 
premitre action en payant partie deces frais 
comptant et la balance par un billet promis- 
soire endossS d trois mois de date, le difen- 
deur poursuivi de nouveaupar le mime de- 
mandeur, avant Pexpiration de ces trois 
mois, ne sera pas recevable d opposer une ex- 
ception dHatoire bosh sur le dit artide 453 
C, P. C, d moins d^alUguer queiqi^ motif 
siuffimnt pour f aire dichoir le demandeur du 
bin^fice du terme accordi, et de plus sans 
qffrir de remettre les garanOes accepties ; 
3o. Que lefait seul d'accepter un billet promis- 
scire endossS n^a pas nicessairement pour 
effet d^cpher novation de Pancienne criancet 
vuquela novation ne se prisumepas. 
Per Curiam : — ^11 s'agit du m^rite de deux 
exceptions dilatoires produites par le difen- 
deur sous les circonstances suivantes : Le 25 
juillet dernier, 1889, le demandeur poursuivit 
le difendeur par action, devant cette Cour, 
portant les Nos. 1890, 1891 ; la premiere 6tait 
une action en r^iliation d'acte, et la deuxidme 
une action en dommages pour fausse arres- 
tation ; les allegations ^taient les m^mes que 
ceUes coiitenues dans les deux causes mai.a-^ 
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tenant Boamiaes. Ces deux actions farent 
renvoyeee le 10 Janvier dernier, le deman- 
dear ay ant fait d^faut de coniparattre«& Tau- 
dition. Les frais en faveur des procurears 
da ddfendear sar le renvoi de ces actions 
farent tax69 dans la premiere caase k la 
somme de $68.50, et dans la deazi^me k celle 
de $71.85. Le 23 Janvier dernier, le deman- 
deur institaa les deux actions pr^ientes, pour 
les m^mes causes, et elles furent signifi^ au 
d^fendeur le 25 du mdine mois. Deux jours 
plus tard, le 27 Janvier dernier, les procureurs 
du d^endeur firent emaner deux executions 
centre les biens du demandeur pour le re- 
couvrement du montant de leurs frais ci- 
dessus mentionn^s. Le m^me jour le deman- 
deur se rendit au bureau des procureurs du 
d^fendeur et lil et alors r^gla ces frais, plus 
ceux occasionn^ par Pemanation des saisies 
et aussi les int^rets de la mani^re suivante : il 
paya comptant la somme de $80 et donna 
son billet a 2 mois endoss^ par un M. Elz^ar 
Rivet pour la balance. 

Lorisque les deux nouvelles actions du de- 
mandeur furent rapport^s, le defendeur com- 
parut et produisit les exceptions dilatoires 
maintenaut soumises, dans lesquelles il all^ 
gue : que le demaudeur ne pent etre reyu k 
proc^der sur ces actions attendu qu'il u'a pas 
encore paye les frais encourus sur le renvoi 
des deux premieres actions. Le demandeur 
conteste ces exceptions et pretend qu'elles 
sent mal fondles, que les procureurs du d^ 
feudeur ayaut accord^ terme au demandeur 
celui^i ne leur doit rien, et qu'il y a eu nova- 
tion de la dette. II s'agit de determiner le 
m^rite de ces deux exceptions dilatoires. 

Le d^feudeur appuie ses pretentions sur 
Part. 453 du C. P. U Cet article est relatif 
au d^sistement, et il declare que la partie qui 
s'est d^sist^e ne peut recommencer avaut d*a- 
voir pr6alablement pay 6 les frais encourus par 
la partie adverse sur la demandc ou procedure 
abandonn^e. Com me on le voit cet article 
se rapporte au d^sistement volontaire que fait 
un demandeur, tandis que dans le cas actuel, 
il s'agit d'un renvoi d*action pour d^faut de 
comparaitre 4 Taiidition. Je n'ignore pas 
qu'il existe des jugements ciui ont (itendu les 
dispositions de cet article au cas du renvoi 
d'une premiere action, mais je ne puis con- 
courir dans cette opinion. II s'agit ici d*un 



droit strict, d'an privily acoord^ par la le- 
gislature dans on cas exceptionnel ; or il est 
de principe que les privil^;eB sent de droit 
strict et ne s'^tendent point aa-deUdes excep- 
tions cr66es par la loi ; le l^gislateur a era de- 
voir cr^r une cause de privilege exoeption- 
nel en imposant ane esp^ de p6nalit6 aa 
plaideur t^m^raire qui, aprds avoir institoi^ 
one premiere action s'en d^siste volontairemeni 
en Tastreignant k payer les frais de oette 
premiere poursuite avant de pouvoir en re- 
commencer une deaxi^me, mais il n'a pas 
jug6 4 propos d'^tablir formellement que le 
demandeur, dont la premiere demande est 
renvoy^ pour toute autre cause que sur 
d^sistement, sera tenu de payer les fraiB de 
sa premiere iwursuite avant de pouvoir re- 
commencer. Le legislateur n'ayant point 
etabli oe privilege les tribanaux ne peuvent 
y supplier. 

Mais quoiqu'il en soit de oette question 
controvers^e, le second moyen invoqu6 par 
le demandeur est d'aillears suffisant pour 
justifier le renvoi de ces exceptions. Lie 
demandeur a r^gM avec les procureurs du 
defendeur alors que ceux-ci n'avaient pas 
encore Fopportunit^ de prodaire aucune 
exception dilatoire. II leur a pay^ plus 
de la moitie de leurs deux m^moiies et 
leur a donn^ un billet endosse & 2 raoia qui 
n'etait pas encore ecbu lors de la production 
des exceptions dilatoires. Gomme principe 
gcD^ral il est vrai de dire que le fait de pren- 
dre un billet promissoiie, m^me endoB86 par 
un tiers, ne cr^e pas une novation de la dette 
originaire, & moins que la novation ne soit 
stipule par la dicfuirge de I'ancien d^bitenr 
—car la novation ne se presume pas, ' mais 
il est ^galement vrai en droit que led^biteor 
qui a terme ne doit rien (art 1090 C. C) et 
qu'il ne peut^tre d^chu dub^^fice du terine 
que pour les causes reconnues par la loi (art. 
1092 C. C.) Or, dans le cas actael, le defen- 
deur n'all^ue aucune fraudoi aucune d6con- 
iiture, soit du d^biteur, soit de I'endossear^ 
et n'offre m<^me pas de remettre le billet en 
question. 11 y a done ici, sinon novation, da 
moins une convention suffisante pour ne 
point priver le demandeur du delai accord^, 
et des consequences l^itimes qui en r^ul- 

1 (Art. 1171 C. C, Pothier. ObUg., No. 5M-C. N. 
1273-28 Demolombe, 236.) 



THE LEGAL NEWS. 



ni 



tenL^ Lea exceptions dilatoires doivent done 
«^tre renvoy^. 

Voici le jugement de la Cour 8up6rienre : 

" La Conr ay ant entendn les parties par 
leura conaeils respectife snr le nitrite de I'ex- 
ceptkm dilatoire prodnite en cette caase, ex- 
amine la procMure, les documents et admia- 
81008 an dossier et snr le tont d^lib^r^ : 

"Consid^rant qne le defendeur, par I'ex- 
ceptioD dilatoire par lui prodnite, demande & 
ce que les prooMures en cette cause soient 
suspendoes jnsqn'an paiement, par le deman- 
denr, de la balance des frais tax^s en favour 
des procnienrs dn d^endenr dans nne canse 
portaDt le Na 1890 des dossiers de cette Conr 
daos laqnelle le pr^nt demandenr poursui- 
vait le present d^endenr pour les m^mes 
motifii qne oenz invoqu^ en la pr^sente ac- 
tioD; 

"Consid^rant qne le d^endeur n*all^e 
paB en la dite exception dilatoire que Taction 
ant^rienre, institn^ sous Je snsdit No. 1890, 
a ^te renvoy^, le 10 Janvier dernier, snr le 
motif qne le demandenr se serai t volontaire- 
ment d^iste de telle action ; 

** CoDsid6raut qne Tarticle 453 du Code de 
ProcMnre Civile est relatif an cas seulement 
oiX an demandenr se d^iste volontairement 
d'nae premiere action, et que le privily, 
conf^re par cet article, d*exiger le paiement 
des frais enconms snr la premiere action, 
avant de permettre la continuation snr une 
deaxidme action, est nn privil^e de droit 
strict que les tribnnaux ne peuvent ^tendre 
aax antres cas non pr^vus, et entre autres & 
oelui oQ la premiere action est renvoyee snr 
defant de proc^der ; 

''Coosid^rant de plus que le 27 Janvier der- 
nier, avant que les procurenrs du defendeur 
aientea le droit de prodnire aucnne excep- 
tion dilatoire, le demandeur a, de bonne foi, 
n^Ie le montant des frais dus aux dits pro- 
curenrs dn defendeur en la snsdite cause No. 
1890, en leur en pay ant nne partie con^ide- 

1 U Ooor Mt diipoa^e i appliqner iei la doctrine re- 
eoDnaedMs Bylei, on bills, oh. 16, p. 240 : If a bill or 
note be taken on aooount of a debt and nothing be said 
at the tine» tbe legal effect of the tranfiaotion is this : 
that tbe orirtnal debt still remains, bat the remedy for 
it 19 suspended till matorifcy of the instrament in the 
hands of the creditor. Byles oite plotienrs aqtoritds 
aadaiiM daas ce aeni. 



rable comptant, et la balance par nn billet 
promissoire endoss^ payable A deux mois de 
cette date ; 

** Considerant que le defendeur n'offre point 
par sa dite exception de remettre le dit billet, 
qui n'^tait pas ^hu lors de la production de 
la dite exception, et n'all^ue aucun motif de 
fraude ni de d^confiture de nature A falre 
perdre an demandeur le b^n^fice du terme 
stipule an dit billet; 

"Considerant que bien que le fait seul 
d'accepter un billet promissoire, m^me en- 
dosse, n'opiire pas, de plein droit, une nova- 
tion de I'ancienne cr^ance, H moins de con- 
vention expresse, vu que la novation ne se 
pr<^sume pas, n^an moins, il r^ulte de tel fait 
une obligation r^ciproque quant an d^lai ac- 
corde, et le cr^ancier ne pent seul annuler 
telle obligation sans causes l^gales suffisantes, 
et sans ofifrir la remise des garanties accep- 
t4es; 

"Considerant que la dite exception dila- 
toire est mal fond^, 

"La Cour renvoie Pexception dilatoire du 
defendeur avec d^pens contre le defendeur, 
distraits, et^^" 

Dugas & Afarsolais, avocats du demandeur. 

McConville d: Renaud^ avocats du defendeur. 
(j. J. B.) 



COURT OF QUEEN'S BENVU— MONT- 
REAL* 

Libel— DimnisMd of public ojStcUU—Publicatum 

of fact by newspaper with explanation of 

cause of diftmiasal — Pleading truth of 

statement. 

7/c/c/;— (Reversing the decision of Mathieu, 

J., 4 S. C. 49), that the acta of every public 

official are subject to fair and legitimate 

criticism by the press and the general public ; 

that the dismissal of a public oflicial is a 

matter of general interest of which the public 

are entitled to be informed ; and the announce- 

! ment of such dismissal and of the cause there- 

j of is not ground for an action of damages, 

' except in cases where it appears that the 

[ publication was mado maliciously and with 

intention to injure. It is for the Court, or 

; for the jury (if the case be tried before a 



♦ To appear in Montreal Law Reports, 5 Q.B. 
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jury), to determine, on the eyidenoe, whether 
the pnblication complained of was made 
malicioualy and with intention to injare> 
and the truth or untruth of the facts is one 
of the most important circumstances to be 
considered in arriving at a decision on this 
point ; therefore a plea alleging the truth of the 
publication is not demurrable. — Graham d- 
Daouttf Dorion, Ch. J., Tessier, Cross, Church, 
JJ., June 20, 1888. 



Libd — CompenaatUm — Plea — Notoriety of im- 
putations. 

Held: — 1. A defendant sued in damages 
for libel, cannot plead compensation by 
damages suffered by him from calumnious 
attacks made upon him by the plaintiff. 

2. (DoRiON, Ch. J., diu,). The notoriety of 
the facts contained in the publication com- 
plained of, may be pleaded in mitigation of 
damages. — Trmiel S Ftau, Dorion, Ch. J.i 
Tessier, Church, Boss^, Doherty, JJ., March 
27, 1889. 



Lihd—Plea of jusHfication— Truth of matter 
charged as libel— Compensation of wrongs. 
Held .-—(Affirming the judgment of John- 
son, Ch. J., 5 8. C. 297), 1. That in an action 
of damages for the publication of a libel 
the defendant may plead the truth of the 
matter charged as libel, more especially 
where (as in this case) he alleges that the 
publication was made in the interest of the 
public, and concerning matters of public 
import 

2. The defendant may oppose to a demand 
of damages for libel or slander, the fact that 
the plaintiff on his part libelled the de- 
fendant, and that there is compensation 
dHnjureSf where the attack and defence 
are alleged to have been simultaneous, as in 
a discussion between the editors of two news- 
papers in the columns of their respective jour- 
nals. — Trudel v. Cie. d'Imprimerie etc., Dorion, 
Ch. J., Tessier, Church, fioss^.. Doherty, JJ., 
March 27, 1889, 

Libel — Pleading truth of matter charged as 
libeUous, 
Held : — (Following Graham <& McLeish, 
M.L.B., 5 (iB. 476, and Trudd <& Viau, M.L.R., 



6 Q.B. 502), that in an action of damages for 
malicious libel, the truth of the alleged libel' 
may be pleaded in justification, or in mitiga- 
tion of damagea —Letliic v. Graham, Dorion, 
Ch. J., Cross, Baby, Church, Boss^, JJ. 
(Dorion, Ch. J. and Boss^, J., diss.), June 
26, 1889. 

SUPERIOR COURT-'MONTREAL.* 

Jurisdiction — Promissory note — Place where 
dated. 

Held .'—That an action may be brought in 
the district of Montreal, for the recovery of 
the amount of a promissory note dated at 
Montreal, bat which was in fact signed in 
the district of Ottawa where the promissor 
has his domicile. The promissor, in dating 
the note at Montreal, makes as it were an 
ele<?tion of domicile at Montreal} and con- 
sents that the action for the recovery of the 
note be brought there. — Banque du Peuple v. 
Prepost, deLorimier, J., Feb. 8, 1890. 



Promissory note— Given to creditor to induce 
him to sign agreement of composition — 
Illegal consideration. 

Held : — ^That a promissory note given by 
an insolvent to a creditor to induce the cre- 
ditor to sign an agreement of composition, is 
null and void ; and no action can be main- 
tained thereon by a person to whom the note 
is transferred after maturity. — Gervais v. 
Dub£, Wurtele, J., March 13, 1890. 



Attachment before judgment — AffidavU — Suffix 
ciency of allegations— ArL 834, C. C P. 

Hdd:—l. The allegation, in an affidavit 
for simple attachment, of an intention on the 
part of the defendant "to defraud his creditors 
or the plaintiff in particular," and the alle- 
gation that the plaintiff will " sustain damage 
or lose his debt," are not uncertain or incom- 
patible. 

2. The allegation that the defendant " is 
secreting or is about to secrete his property," 
is uncertain and incompatible, and therefore 
insufficient to justify the issue of a writ of 
simple attachment 



* To appear in Montreal Law Reports, 6 & C. 
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3. The aQegation "that the defendant ab- 
sconds" is sufficient to justify the issue of a 
writ of attachment— IfcGotMiii v- Otiay, Wur- 
tele, J., April 17, 1890. 



CompotiHon mr f&onie — Oontrat — NuUiti — 
DolTon en paiement pour Sviter VarruUir 
(ion. 

B., commis chez G. fibres, d^tourna ft sea 
patrons la somme de $275. Menac6 de pour- 
suites an criminel, il leur remit certains 
effets mobiliers et G. fibres, en consideration 
de oe r^lement, s'engag^rent de ne point 
fiure arrdter leur commis infid^le. 

Jti^:— Que malgr6 1e r^lementde lafiS- 
lonieoommise par B., oe contrat ^tait valide 
eta en pour effet de c^nf^rer ft G. frdres la 
propri^te de ces effets. — PaqueUe v. Bruneau, 
en revision, Taschereau, MathieU) Loranger, 
JJ., 30jninl88& 



FIRE INSURANCE. 
(By the late Mr. Justice Mdchay.) 

[Bccistered in accordanee with the Copyriffht Act.] 
[Continued from p. 16S.] 
CHAPTER II. 
Op thb Ebsbncb op thb Contract, rrs Term, 

A5D THE PbIEMIUM. 

i 36. Sttbject insured. 

It is of the essence of the contract that 
there he one or more things the subject of it, 
^ and insured ; but insurance may be made 
to cover subsequent acquisitions or future 
interests. Goods maybe insured even before 
they are purchased. There are policies 
known as floating policies. These are granted 
to commission merchants or agentSt and are 
made applicable to all goods that, during 
a time flxed, may be in their possession. 

Casaregis, Disc 7, No. 17, says insurance is 
valid on goods in a place or ship, though the 
insurer only acquire an interest afterwards. 
Bat insurance on goods in a place will not 
cover goods which the insurer neither then 
owned nor had in the place, but which only 
afterwards were put into the place. The 
distinction is not clear. 

Policies may be granted to cover goods of 
the ioBoied, or with him in trust, during a 



time fixed, in any building within the 
limits of a named city or parish, or on 
any wharf, or in any warehouse within a 
distance fixed from any point, as, for instance, 
within five miles of the general post office. 

{ 37. The term of the inmrance. 

Insurance companies acknowledging the 
receipt of the premium usually covenant that 
from one time named to another they will 
be liable to make good any loss or damage 
that may happen by fire to the property 
insured, subject, of course, to the exceptions 
and conditions stated in the policy. 

I 38. Tfi£ computation of time. 

In the computation of time from an act 
done, the day on which the act is done is to 
be computed in the reckoning. Thus, notice 
of action being given, the month begins on 
and with the day of notice given. ^ Where 
an arbitrator enlari^es the time for an award 
till a given day, he may make it on that 
day.* 

{ 39. When the risk begins, and when it ends. 

In IsoMis V. Royal Insurance Company^ it 
was held that where the term was from 14th 
February to 14th August, 1868, the 14th 
August was covered ; and therefore, when 
a fire occurred on the night of the 14th 
August, the insured could recover. 

Quaere, was the insured not covered on the 
14th February ? * 

It would be well for companies to make 
their policies read from 12 noon to 12 noon. 
Had this been so in the case above men- 
tioned, one argument of the judges, viz., that 
the insured had not any period of the 14th 
August to renew on if the pretension of the 
Royal Insurance Company were admitted, 
would be without weight 



I CaHle T. Bwditi etal^'S Darnf. & But. 623. 

« Kerr v. Jetton, 1 N. Y. Legil Obaeirer, A. D. 184S. 
In PuqH v. Duke o/ LeeiU, Cowp. 714, a leaae from the 
day of the date waa held inclusive, and the court said 
it might be taken to be either inolosive or exclusive ao- 
oording to the subject matter. 

3 Law Rep. Bxch. A. D. 1870. 

* Suppose A to beeome surety to B for all monies 
advanced during six months from the date of the 
deed; is he liable for advances on the day of the deed? 
4 Kent) 95, n. 
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The English condition common in Canada 
provides that payments to renew policies 
must be made on or before the oommenoe- 
ment of each and every sncoeeding year, 
otherwise such insurance will expire.^ 

i 40. Tke application for insurance. 

The application, or proposal for insurance, 
forms part of the contract, if there be 
reference to it in, or if it be annexed to, the 
policy and delivered with it ; or if both be 
together on the same sheet of paper. In such 
cases warranties may often be gathered from 
the application.' 

Proposals not referred to in the policy 
amount to representations only.^ 

In Canada, fire insurance, generally, is 
annual, but it may be for a longer or shorter 
time. A condition may make it terminable 
at any time after a notice to the insured. 
But usually it is stated that the premium 
must be paid at a time fixed, and so dies 
inierpellat pro homine, 

i 41. The period of the insurance. 

The risk generally commences from the 
date of payment of the premium and the 
granting of the policy or interim receipt, but 
it may be stipulated to commence at a sub« 
sequent time, or to have effect between two 
particular dates. Some French companies 
make their policies have force only from 
noon of the day next after day of date of 
policy. 

If the insurance be upon goods that may be 
in a place between two dates mentioned, the 
days of those dates are npt included. Where 
a policy states that the insurance is from one 
24th of December to the 24th of December 
following, the first 24tli of December is not 

* Condition of Llyerpool and London Insurance Co. 

* See Warranties, jNMf. 
» 6 Hill. 

Qiuere, may not the applioation be held no part of 
the policy, often, in absence of condition ? If there 
be doubt, it is not to be treated as a warranty, says 
Flanders, p. 249. Mere reference to the application is 
nothing to oblige us to hold it warranty, he says, p. 
233 ; aliter, if referred to as part of the polioy. So a 
survey may be made part of the policy. Phillips says 
that all representations false in things material, before 
the policy leading to it (even though only parol), 
vitiate the policy. 



included, though the premium may have 
been paid on that day. 

The risk ends with the term for which it 
was made. If a fire commence in insured 
buildings before the expiration of the term 
of insurance, and continue till after expiry 
of it, the insurers are liable, says Boudons- 
quie. (This applies to France.) But to 
what extent? Apparently only to the ex- 
tent of the damage done during the subsist" 
enoe of the policy. In marine insurance, 
though the ship receive her death wound 
during the term of a policy, if she be kept 
afloat beyond the period of insurance, the 
risk is ended before the loss, and the in- 
surers are not liable. 

i 42. Day^ of grace for renewal of insurance. 

In England, the protection of the policy 
expires with the day mentioned in the policy, 
subject nevertheless, when the insurance is 
renewable, to certain days of grace, uaaally 
fifteen, conceded by the office for payment 
of renewal premium, during which the as- 
sured is secure though fire happen and his 
premium be only paid later during these 
fifteen days.^ Some policies, in England, ap- 
point all this. But the policy or its con- 
ditions may read or stipulate to the very 
contrary. In the case of TarleUm v. Stani- 
fvTih^ the policy allowed the fifteen days for 
payment of renewal premium, but provided 
the managers accepted the same. The loss 
happened in the fifteen days, and as the pre- 
mium had not been paid, the company got 
free. The premium in this case was tendered 
after the fire and within the fifteen days, 
but the managers refused to accept it. 

In Quebec, in the case of an insurance for 
a year, the company insuring need not con- 
tinue a second year, and unless they agree 
to do so they are free. 

In England, and probably in Quebec, public 
advertisements by the offices have been held 
sufficient to entitle the insured to days of 
grace, though the policy be silent on the 
point 

The Cour de Cassation, in August, 1873, 
held that though there was a stipulation for 



^ See Bunyon on Fire Insurance (Bdn. of 1B67). 
s 5 T. R. 
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panctoal payment of premiums without the 
uecesBity of any putting in default,^ yet the 
insaied might recover hecauae the insurance 
company bad not put him in default {en 
dmeure) to pay ; and this, too, although the 
premiums were expressly stipulated to be 
payable at the .company's office (pt/rtabUs). 
This decision, which seems to be going far, 
confirmed a judgment to the same effect of 
the Cour d'Appel of Lyons of 31st July, 1872. 
If a man, after the expiration of the year, 
has fifteen days to renew the insurance, and 
daring the fifteen days the premium be re- 
fiifled because the company has raised its 
rates, and a fire happen within the fifteen 
days, the company is not liable.^ 

i 43. Effect of acknowUdgmmt of payment of 
premium though not actually paid. 

In Prinee of Wales Aaswrance Co, v. Hard- 
inj^,' a case of one insurance company re- 
assuring with another, premiums were held 
paid by one giving receipts for them to the 
other, though not actually paid. In this case 
it appeared that periodical settlements were 
the usage between the two companies. 

Banyon, p. 83, says that insurance offices 
may agree to give credit to the insured for 
premiams, and hand him receipt, and where 
soch credit is given it is equivalent to pay- 
ment This must, however, be taken to be 
subject to the proviso that the Act of in- 
corporation does not prohibit such a pro- 
ceeding.* 

i44. QranHng delay for payment of premium. 

The premium is generally paid at once on 

ibe granting of the policy, but it may be 

' "Sadb qa'il Boit beioin d'anoune mise en demeure." 

> S«e Sahm v. Jamet, 6 East. 

MELBKAsEl. 183. 

* In the abeenoe of fraadi the policy etatemeot con- 
doda as to premiam paid. Smith, Meroantile Law, 
p. 357 (Sth Ed.). So the plaintiff need only waiti and 
prore the oontFary of fraud after defendant's proofs 
to fraad. lo La Comp. tVAuuraneede* CuUivcUeun & 
Qmrnmon^ 24 L. C. Jurist, the insurance company 
took the insured's note for the premium, payment 
whereof was acknowledged, and policy delivered. I'he 
nuorei failed to pay the note at maturity. Held, that 
the iosoxance not the less attached. The policy was 
held to admit a paiememt efftetif to the satisfaction of 

the innners. Judgment went in favor of the insured 

IsN tiie imoont of the notei and this was confirmed by 

the (keen's Bench at Montreal, (Deo.,l&79) the five 

W|M being uQaoimoaai 



made payable at a future time, or by instal- 
ments; except where a public law> or in- 
corporating Act, orders otherwise. 

§ 45. Agent dekiHng him»df towards his com' 
panyfor the premium. 

It sometimes happens that where the 
premium ought to be paid in cash, the policy 
is delivered by an agent upon an agreement 
that there shall be a delay of a few days, or 
weeks, for the payment of the cash; and 
sometimes a check or note is taken instead 
of cash. Such practices tend to trouble i 
particularly where fire happens before the 
agent has been paid by the insured. It some- 
times appears in such cases that the agent 
has debited himself towards his principals ; 
sometimes, however, it is the other way. 

[To be continued.] 



APPEAL REGISTER— MONTREAL. 
Friday, May 16. 

De Chantal & Plamondon.-^AcU granted of 
diiisiement from the appeal. 

Ex parU A. B. Cot«<i^€.— Petition to be ap- 
pointed a bailiff of the Court granted. 

Monlreal Loan and Mortgage Co. <fc Udaire.-— 
Heard. C. A. V. 

Canadian Pacific R. Co. <Ss i?o&in«m.— Part 

heard. 

Saturday, May 17. 

Canadian Pacific R. Co. <fc itoWn^m.— Hear - 
ing concluded. C. A. V. 

Crawford & Protestant HoqntcUfor the Insane. 
—Application for precedence rejected. 

Hagar d: Seath.—Faxt heard. 
Monday, May 19. 

Hamilton & Lam6.— Leave to appeal from 
interlocutory judgment granted. 

Ho/gar <t Seath. — Hearing concluded. 
C. A. V. 

Botineau <fc Oiir^.— Submitted on foctums. 

C. A. V. 

Dominion Oil Cloth Co. & CwZ/ur.— Heard. 

CA.V. 
Bergcvin d: Taschereau, dc ifoMOw.— Part 

lioard. _ ^^ 

Tucfday, May 20. 

McBean d- ^tocit/ord.— Motion for leave to 

appeal from interlocutory judgment C. A. V. 
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Bergmn <fc Jftwwn.— Hearing concluded, 
C.A.V. 

PaUieer <fc Z/ind«iy.— Heard. C. A. V. 

WiUan <fc Xoco^te.—Heard. C. A. V. 

Moodie & /on««.— Part heard. 
Wednetday, May 21. 

Bbumier <fe Leger.— Judgment affirmed. 

Detvoyaux, Laframboife Sc Tarte Lariri^e.— 
Modified ; costs of appeal against respon- 
dent 

Bergerm & Lehlanc; Bergeron <fc Dufreme. 
—Affirmed. 

Larivie <jfc SociiU C. F. de Omstrvdion,— 
Reversed. 

Foster <fe Z^Vower.— Affirmed. 

MacManamy <k City of Sherbrookc. — Re- 
formed ; costs of appeal against respondent 

CorporatUm of Ste. Oerusvihx <fc BoiUau.-- 
Affirmed. 

Moodie & Jones. — Hearing coacluded. 
GA,V. 

McFarlane & 2?btt.— Part heard. 

Thursday, May 22. 

Walker & Guardian Fire & Life Ins^ Cb.— 
Motion for leave to appeal from interlocutory 
judgment C. A. V. 

MoUons Bank & Hihhard, & Pnw^— Motion 
for leave to appeal from interlocutory judg- 
ment C. A. V. 

McFarlane & i^att.— Hearing concluded. 
C. A. V. 

Sherhrooke Telephone Co. de City ofSherbrooke. 
—Heard. C. A.V. 

Michon A Leduc, & JSotM^uc/.— Heard. 

C. A. V. 

Friday, May 23. 

McBean & Blackford.— Le&ve to appeal 
from interlocutory judgment granted. 

Molsons Bank & JTi66ord.— Motion for leave 
to appeal from interlocutory judgment re- 
jected. 

Walker & Guardian Fire & Life Ins. Co. — 
Motion for leave to appeal from interlocutory 
judgment rejected. 

Commissaires d^Ecole de Ste. Victoire & 
JTuir. — Reversed, Church and Boss^, JJ., 
dissenting. 

Commit^saires d^Ecole de St. Marc <& Lan- 
gevin. — Reversed, each party paying his own 
costs, Tessier and Church, J J., dissenting. 

Exchange Bank <1- Fletcher, — Confirmed, 
Dorion, C.J., and Church, J., dissenting. 



Barnard & Ifofaon.— Reformed, each party 
paying his own costs, Dorion, C. J.» and 
Church, J., dissenting. 

Royal Institution & Scottish Union^ & Bar- 
rington. — Confirmed. 

Archambault & Bourgeois. — Confirmed. 

ConnoUy & Sedard.— Confirmed, Doherty, 
J., dissenting. 

Cofrporaixofn de ChavUdy A Lamovrevx. — 
Confirmed. 

Roy, fUs ds Gtrard.— Reversed, each party 
paying his own costs in both Courts. 

Qrogan ds Doten.— Confirmed. 

Canadian Pacific R Co. & Charbonneau, — 
Reversed. 

Hanrum dc I^om.— Reversed and action dis- 
missed ; Tessier and Boss^, JJ., dissenting. 

Irving & CAap&au.— Reversed. 

Morin v. The Qu^en.— Application on the 
part of the Crown, to have the return to the 
writ of error issued in the Court of Queen's 
Bench sitting at Quebec, transferred to the 
same Court sitting at Montreal C. A. V. 
Monday, May 26. 

Morin v. The Queen.— Application rejected. 

Schiller 6c SchUler.—ljMkye to appeal from 
interlocutory judgment refused. 

Gareau & BtachwZZ.— Motion for leave to 
appeal from interlocutory judgment C. A.V. 

GreoX North Western Telegraph Co. & Mowreal 
Telegraph do.— Part heard. 

Tuesday, May 27. 

Gareau A Bfa«Aru«tf.— Motion for leave to 
appeal from interlocutory judgment rejected ; 
Cross, J., dissenting. 

Evans & Gall et a/.— Appeal dismissed ; no 
proceeding for a year. 

Glasgow & London Ins. Co. & Canadian 
Pacific R. Co.— Do. 

lAonais dc Frechette. — Da 

Cie. de chemin de fer de JoncHon de Beau- 
Jiamois A Brodeur. — Do. 

Archambault & Lalonde.—Do. 

Ex parte C T. /ett^.— Petition to be admitted 
a bailiff granted. 

Labrecque & Letang. —Appeal dismissed. 

Ex parte I>e«orm«aua;.— Petition to be ad- 
mitted a baiUff granted. 

Great N. W. Telegraph Co. d' Montreal TeU^ 
graph Co.— Hearing concluded. C A. V. 

The Court adjourned to June 19 for judg- 
ments. 



THE LEQAL NEWS. 



Ill 



Sfte S^gal ^ews. 



Vol. Xni. JUNE 7, 1890. No. 23. 



In these degenerate days it would appear 
thateven the barrister's fee is not held sacred, 
and that there are attorneys onscrapulous 
enoQgh to appropriate to themselves the 
hononxrivm, pertaining to counsel. The fol- 
lowing significant paragraph appears in the 
report of the English Bar Committee :— " The 
committee have carefully considered whether 
it is desirable and feasible to establish an 
'Information Book' as to solicitors who neglect 
to pay counsels' fees. They have come to 
ihe conclusion that, however desirable it 
may be, it is not feasible^ having regard to 
the large number of barristers practising at 
the bar; the difficulty of insuring that the 
entries which might be made in such a book 
woold be of a proper character is very con- 
siderable ; while, if the right to make entries 
was limited to subscribers to the Bar Com- 
mittee, a new principle would be involved of 
the Bar Committee acting for the benefit of 
snbecribers only, and not of the whole bar, 
And this the committee do not consider 
desirable." 



The Green Bag, having exhausted the law 
•chools, now begins a raid upon appellate 
tribonals, and in the June number, giving the 
place of honour to Canada, presents a series 
of portraits of gentlemen who are introduced 
« the judges of the Supreme Court If, as 
some distinguished novelist opines, every ex- 
ertion of the Intellect imprints an additional 
trait of ugliness upon the features, we might 
expect to find the portraits of men doomed 
to labours so severe as those imposed on 
judges, characterized by stern severity rather 
tbao comeliness. The artist, however, does 
not exhibit these gentlemen at a disadvan- 
tage in the latter respect, as they make upon 
tbe whole rather a handsome and dignified 
group <rf portraits. Mr. Justice Gwynne, in 
particular, appears as a gentleman of 
singularly refined and pleasing expression, 
notwithstandiiig twenty yeais of judicial life. 



Novelists are fond of dipping into law, 
usually with disastrous results as far as ac- 
curacy is concerned ; but the point raised in 
a recent production is extravagant enough to 
deserve mention. In the maniage ceremony 
of the Church of England the bridegroom 
declares, " With all my worldly goods I thee 
endow, in the name of the Father, and of the 
Son, and of the Holy Ghost, Amen." It is sug- 
gested that if this is not a lie, the husband 
has no power afterwards to dispose of the 
property without his spouse's consent And 
if this covenant is a nullity, then the mar^ 
riage ceremony is a delusion, the woman is 
not married, the children are illegitimate, and 
a great many estates in England are held by 
questionable titles ! 



SUPERIOR COURT. 

Aylmhr, April 21, 1890. 
Coram Malhiot, J. 
Lawlbbs €8 qual. v. Maud Mary Chahbbrlik. 

Emancipated Minor — Cwraior— Extent of powers 

—Parties to action. 

Held : — 1. That a curator to an emancipated 

minor cannot in legal proceedings represent 

the minor, but that the latter must himself 

be impleaded in his ouon name, assisted by 

his curator. 

2. That in an action by a father to annul the 

marriage of his minor son for want of the 

paternal consent, ihe father cannot appear 

as curator to his son, who must be impleaded 

personally, agisted by a curator ad boa 

The present action is brought by John P. 

Lawless, personally, and in his capacity of 

curator to his minor son, Sidney Cusack 

Lawless, to annul the marriage of the latter 

to the defendant, on the ground that the 

marrii^ took place without his, the father's, 

consent He alleges that at the time of the 

marriage the said Sidney Cusack Lawless 

resided with him in the city of Hull, in the 

Province of Quebec, and that immediately 

thereafter he returned to the plaintifif's 

domicile, where he has ever since lived, and 

that the parties to the said marriage left the 

Province of Quebec for the sole purpose of 

being married in the Province of Ontario, 



!W 
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after divers persons duly qnalifled to per- 
form the oeremony in the former province 
had refused to marry them; and for the 
purpose of evading the law. That the said 
celehration was effected without the know- 
ledge or consent of the plaintiff, but contrary 
to his desire and in a clandestine manner, 
and that the plaintiff has never in any way 
approved of the marriage, but has repudiated 
and now repudiates the same. 

He further avers that he has impleaded 
the said Sidney Cusack Lawless by his 
curator for the purpose of having said minor 
hear the judgment to be rendered herein, 
and prays that the said marriage be declared 
to be null and void, and be annulled and set 
aside, and the parties thereto declared never 
to have been lawfully married. 

The defendant met the action by a de- 
murrer in which she urged the illegality and 
insufficiency of the writ and declaration : 

1. Because in and by the said declaration 
it is alleged that the said Sidney Cusack 
Lawless and the said defendant are man 
and wife ; 

2. Because the courts of the province have 
no power or jurisdiction to annul said mar* 
riage; 

3. Because the only power or authority to 
annul the said marriage in the Dominion of 
Canada and Province of Quebec is the Parlia- 
ment c^ Canada ; 

4. Because the said Sidney Cusack Lawless 
and the said defendant have not been pro- 
perly impleaded in this action ; 

5. Because it does not appear that the said 
Sidney Cusack Lawless has had any notice 
of this action, and is not a party thereto ; 

6. Because the said plaintiff, John P. 
Lawless) in seeking to set aside the present 
marriage on a ground purely personal to 
himself— to wit, that his own consent thereto 
had not been given-Hshould have caused the 
said Sidney Cusack Lawless, who, as appears 
by said writ and declaration, is still a minor, 
to be assisted by a tutor or curator ad hoc, 
and by some person other than himself; 

7. Because, as appears by said writ and 
declaration, the said defendant is a married 
WomaD, and her said husband should have 



been put into the present action for the pur- 
pose of authorizing her. 

Subsequently to the marriage and pre- 
viously to plaintiff's appointment aa curator to 
his son, the plaintiff caused a family council to 
be held, and the emancipation of his son to 
be granted. The Court stated that this was 
entirely unnecessary, as the minor was 
already emancipated by the mere fact of the 
marriage, which, so long as it was not set 
aside> was existing with all its legal conse- 
quences. His son, though still a minofi was 
emancipated and could not be repreaented 
before the Court by a curator. An emanci- 
pated minor must plead or be impleaded 
personally before the Court The status of 
the curator is only to the extent of assisting 
him, and not to that of representing him or 
acting for him. Moreover, in the present 
instance, the plaintiff, John Patrick Lawless, 
could not act aa curator to his son, for his 
interests in the case appeared to be antago- 
nistic to those of his son. A special curator 
or curator ad hoc ought to have been ap- 
pointed to the emancipated son to assist him 
in this case. 

The following is the judgment of the 
Court:— 

" The Court having heard the parties by 
their advocates on the dffeMe m drdt con- 
tained in the pleadings, and firstly pleaded 
by the defandant, and having maturely de- 
liberated ; 

''Considering that the action has been 
taken by John Patrick Lawless, as well in 
his own name as in his quality of cnrator to 
his emancipated minor son, Sidney Gosack 
Lawless, to annul the marriage of the said 
Sidney Cusack Lawless, celebrated at Ottawa 
on the 1st day of August last, on the ground 
that the said marriage was contracted dau- 
destinely and without bis consent; 

" Considering that the said John Patrick 
Lawless, the plaintiff, has not the right in 
his quality of curator to appear for his eman- 
cipated son, but that his said son being 
emancipated by reason of his marriage can 
only appear personally, by himself and in 
his proper name, although assisted in certain 
cases by his curator ; 

** Considering that the said Sidney Cusack 
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Uwlett 18 not personally in this cftoae nor 
validly represented herein; 

" CoDBidering that it was necessary to pnt 
him into the acticm in order to pronounce 
thennllity of his marriage with the said de- 
fendant, and also to permit him to assist his 
said wife if he so judged fit ; 

" GoDsidering that the plaintiff hy his 
action in this cause demanding the nullity 
of the marriage of the said Sidney Cusack 
Lawless, for reasons whioh are personal > to 
himflelf, cannot validly represent nor assist 
in this case the said Sidoey Cosack Lawless 
as his curator, hut that he ought to have 
named a curator ad hoc for that purpose ; 

"Considering that the defendant is well 
foonded to complain that the said Sidney 
Cosack Lawless has not been impleaded in 
this case; 

'' Considering finally that that part of the 
l^a of the said defendant in the first place 
pleaded, by which she invokes the above 
groaad, is well founded, and that the action 
in this cause, as instituted, is badly brought ; 

''And considering that the other part of 
said plea in which she declines the jurisdic- 
tion of said Court is unfounded ; rejects this 
last part of the said plea, without costs, 
maintains the remainder of said plea, and in 
consequence dismisses the action of the said 
plaintiff with costs, of which distraction, etc." 
Action dismissed. 

T, P. Foran, for plaintiff. 

Brooh ds MeConnellf for defendant 
(a J. B.) 

DECISIONS AT QUEBEC* 

Femme—-CommunautS' 
Jygi :--Qne la separation de corps pour 
adults de la femme ne lui fait pas peidre 
sa part dans la communaut^ de biens. — 
Drdd & Lapienei en appel, Dorion, CJ., 
Tessier, Cross, Church, Boss^, J J., 6 ddc., 1889. 

PaTtnerMp'^hcare of partner — AtUichmerU by 
gamithmenL 
Hdi :-r Partnerships, whether dvil or com- 
mercial, are juridical entities distinct from 
the individual members who compose them* 

•l6aL.R* 



Creditors of the partners can therefore seize 
the share of the latter only in the hands of 
the partnership, and not in those of its 
debtors. — Babineau v. TfUroux, in Review, 
Routhier, Caron, Andrews, JJ., Nov. 28, 1889. 



BiglemefU munidpal^ Violation de contrcU—: 
Taxe oppressive — Moire el pro-maire, 

Jugk \—\ . TjCS corps municipaux he peuvent 
violer les oontrats auxquels ils sent parties 
par les r^lements qu'ils adoptent, et un 
rdglement imposant une taxe qui a un tel 
effet est nul ; 

2. Lemaiiede Quebec forme une partie 
int^grante du conseil de ville de cette cit6. 
II ne peut ^tre remplao^ parun president que 
dans les cas d'absence momentan^ oude 
quelques jours. Lorsqu'il s'absente de la 
ville pour un temps plus long, v.^., pour 
assister oomme depute k la chambre des 
Communes dn Canada, & Ottawa, pendant 
la session du Parlement F^^ral, il doit etre 
remplac^ par un pro-maire, ^lu suivant la 
loi. Un r^lement adopts pendant une 
pareille absence du maire, et sans qu'il ait 
M remplac^ par un pro-maire oomme susdit, 
est nul. — Compagnie du Chemin de Fer des 
Rues de Quibec v. OUS de Quibec, C.a, Casault, 
J., 30 d6c 1889. 

SaU^Delivery— Extent of damages in case of 
non-fulfUmenL 
Held :— The seller of seed, who delivers, not 
what was bought, but a different kind of 
seed, which, being sown, does not come to 
maturity, is liable in damages for the value 
of the crop which the buyer would have 
reaped if the seed delivered had been of the 
kind purchased.— Coti v. Laroche, C.C., 
Andrews, J., Oct 26, 1889. 

Procidwre--'As8ignatiion--Bref hnanl dans un 
dUirict adrcssS avx huissiers d*un autre 
di^rict, 
Jugi :— L'assignation d'un d^endeur dans 
le district de Montmagny par un huissier de 
ce district, au moyen d'uu href ^man^ dans 
le district de Quebec, enjoignant aux huis- 
siers du district de Montmagny de faire 
Tasslgnation dans le district de Quebec, est 
nulle. — Corriveau v. Jfarceaw, C.S., Casault, J», 
30 d6c 1889* 
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Rigid of creditor to exereim rights of his debtor 
under Art. 1031, C.C.— Failure of debtor to 
proceed— 3ii8e en demeure — Parties to gmt. 
Held : — 1. A creditor who, on the diBtrlbu- 
tion of the price of sale of bis debtor's pro- 
perty under process of execution, has not 
been collocated because the proceeds were 
insufficient and were awarded in the report 
to a privileged creditor for a claim due by 
the debtor jointly with another, his warrantor 
to the extent of one half of the claim, has 
under Art 1031, CO., the right to bring the 
action the debtor could ha^ brought against 
such warrantor to recover from him the 
amount for which he is liable. 

2. The failure of the debtor to proceed in 
warranty against his co-debtor and warrantor, 
at the time of the distribution of the pro- 
ceeds of his property, amounts to a refusal 
and neglect on his part to act, sufficient to 
entitle the creditor to avail himself of Art 
1031. 

3. The debtor was en demeure to so pro- 
ceed, and no further mise en demeure of him by 
the plaintiflf was required before bringing suit 

4. It is not necessary, in such a case, that 
the'creditor should join his debtor as co- 
defendant in the suit brought against the 
warrantor. — OosseHn v. Brtmeau, in Review, 
Casault, Caioui Andrews, JJ., (Casault,J., 
diss.), April 30, 1889. 



FIRE INSURANCE. 

(By the late Mr. Justice Machay,) 

[Ragisterad in aooordanee with the Copyright Aet.] 

CHAPTER 11. 
Of thb Essbnoe of thb Coktract, rrs Tebm, 

AKD THB PbEMIXTM. 

[Continned from p. 176.] 

S 46. Ijfect in France and in England, of 

acknowledgment of premium paid. 
As to the effect of such agreements, Pardes- 
sus, Droit Commercial, VoL 2, says that in 
France if a policy have been delivered and it 
state that the premium has been paid, but in 
reality it has not been, and a loss happens* 
the insurers must pay ; they may only de- 
duct the unpaid premium. If before a loss 
happens they wish to be freed because the 
insured will not pay according to promise, 



they must (says Pardessus) put him en de- 
meure, and tell him clearly that they cancel 
the policy. Alanzet is to the effect that if, 
among the conditions of such a policy de- 
livered, there be one stating that the premium 
must be actually paid or there shall be no 
insurance, there can be none before actual 
payment of the premium. 

In England, in the case of Newcastle J^e 
Ins. Co. V. McMorran,^ where the policy con- 
tained the condition that there should be no 
insurance until the premium was actually 
paid, the insured raised the pretension that 
there was no effectual policy till the premiam 
was really paid, and as alterations had been 
made after the policy was issued but before 
the premium was paid, the insured claimed 
that after the insurance became effectual be 
had not altered. McMorran, the insured, 
lost his caee. 

2 47. Waiver of the condition requiring actual 
payment of premium to complete the coniracL 

The condition, that no insurance shall be 
regarded as binding until actual payment of 
the premium, may be waived by the insurer, 
and the waiver may be proved by parol. 

If a policy has been delivered with receipt 
of premium admitted in it, I would say the 
condition, against insurance till actual pay- 
ment, could not avoid such a policy. Even 
if the policy has not been actually delivered, 
if delivery was only delayed from pressure 
of business in the office, the insurance is valid 
and the contract complete, without payment 
of the premium. 

The case of Qovemmenl v. National Proin, 
Ins. Co.^ was an illustration of waiver, for 
the company was informed of the loss, yet 
took the premium afterwards. 

In Sanford v. The Trust Hre Ins. Clo.,' the 
charter ordered that the policies roust be 
signed by the President and Secretary, and 
that every policy and every contract moat 
be in writing, to be binding. But it was held 
that a court of chancery would interfere 
where a perfect contract has been made, ex- 
cept the mere omission of the signature of 
the president and secretary. 



1 S Dow. 255. 
> 25 Barbour. 
M X. Y. Leffal Obaerrer (1842). 
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The caae of MiOer v. Brooklyn Life Im. Co} 
may also be referred to, as to the powers of 
agents abd the validity of a policy delivered, 
acknowledging payment of premiam though 
none has been paid« 

In England, where a policy admits receipt 
of the premium, it is held that this is con- 
clusive as between the insurers and the in- 
nied. So strongly is this held that an action 
at law for such a premium (as remaining un- 
paid) cannot probably lie.* In Quebec it 
certainly would lie. 

In Louisiana, a company defendant denied 
liability, saying that the premium mentioned 
in its policy had not been received by its 
agent, and that the agent had no power to 
grant a policy '' till actual payment to him 
of the premium." Held, that by the ac- 
knowledgmant in its policy of the receipt 
of the premium the company was estopped 
from so denying liability ; neither error, 
fraod, nor duress being pleaded.' 

In the case of Newcastle F. Ins. Co, v. Me- 
Jforran,*we see the insurers arguing that 
notwithstanding such condition—that the 
insnrance takes effect only on payment of 
premiam— there had been insurance from 
the moment of their local agent debiting 
himself towards them with the premium, 
and their alignment was held good. The 
acent had given credit to the insured and 
was not paid for nearly five months, though 
befoTB the loss. He had, however, regularly 
debited himself towards the head office with 
an amount equal to the premium. Lord 
Eldon aaid : *' Suppose the fire had burst out 
the day before the money was paid to the 
agent, cooJd tlie company sny, ' Though the 
'piemiam has been paid us by our agent^ 
' and we own the reoeipt of the money, yet 
< as you did not pay the agent we are not 
'bound'?" 

i 48. Powers of some companies controlled hy 
their charters, 
U the Act incorporating a company order 
its policies to be in a particular form con- 
taining such a condition about premium, the 

* Americaii Law Reriew, rol* 6, p. 729. 
>lQuiipb.584,nota. 

* Im. Annual R. A. D. 1886, p. 737. See Flandersi on 
fin loraraooe, p. 187. 

«SDoir26& 



insurers cannot validly agree to give time, 
and before actual reoeipt of premium deliver 
a policy that shall bind the corporation. 
But even in this case, if an agent of the 
corporation have delivered a policy, given 
time to the insured in which to pay the 
premium, and have debited himself with 
the amount of it in the books of the corpora- 
tion, to its profit, and some time pass, that 
policy ought to bind the insurers, for the 
premium is, so, paid to them. The passage 
quoted above from Lord Eldon's judgment 
supports this. 

§ 49. Waii^ in France of condition requiring 
actual payment of premium. 
In France) if a company have the habit of 
sending round to collect premiums past due 
at the domiciles of the insured, this habit 
is held waiver of the policy clause ordaining 
that in default by the insured to pay his 
premiums punctually, at the office of the 
insurers, the insured shall forfeit all benefit 
of the policy.* 

J 60. Defaulttopay premium— Notice required, 
A clause that default to pay premium shall 
be fatal only after a mise en demeurf is to be 
understood as a mise en demeure extra judici* 
aire, A mere invitation, by letter missive, to 
pay does not involve forfeiture of the insur- 
ance, though the premium be not paid. This 
was so decided by the Cour Imp^riale of 
Paris, in February, 1844. 

But a threat and notice to hold policy 
vacant is different 

In a case in the Journal du Palais of 1872, 
p. 268, premiums were payable within fifteen 
days, at the office of the company, yet it was 
decided that if the company send for them, 
year after year, not observing even the exact 
dates of their falling due, it will be held to 
have waived the clause of dichianoe for case 
of non-payment punctually ; and though a 
clause of the policy stipulate that such de- 
manding or going for premiums shall not be 
held a waiver of the other clause stipulating 
dicIUance in case of non-payment punctually.*^ 

^ Cour de Coasation, June, 1A45. 

Mau^. Dr. Comm. Tom. 4, No. 3W. 

* Gear de CasMtion, 31 Jan^., 1872. Thii laatiaa 
new olauae in France. The editors, in a note, say that 
the Court on the last question went too far; and so it did. 

iJcotoh policies use such reserve in order to claim 
forfeiture. 
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CHAPTER III. 

Of InSUBABLB iMTBIRaST, THE SUBJBCT InSURBD, 
AND WHO MAT BBOOMB InBUBBIX 

2 51. Insurable interest. 
All kinds of things that are sabjeet to risk 
may be insured by the persons interested in 
them. Lord Eldon has defined an insurable 
interest to be " a right in the property, or a 
" right derivable out of some contract about 
" the property, which in either case may be 
" lost upon some contingency affecting the 
" possession or enjoyment of the party." ^ 

{ 52. Insured tnusl have interest. 
The person insuring must have an interest 
in the property insured. To permit wager 
policies would be most mischievous, and 
often lead to arson. Even before the 14 Geo. III. 
Lord Kins, in Lynch v. Dalzell, said *' the in- 
" sured must have a property at the time of 
" the loss or he can sustain no loss, and conse- 
** quently can be entitled to no satisfaction." 
In a case somewhat similar, Lord Hardwicke 
said : " I am of opinion that it is necessary 
<' that the party insured should have an 
" interest or property at the time of insuring 
" and at the time the fire happens." They 
would have held insurance against fire wiih- 
out interest void, in England, at common law. 
The English Act, 14 Geo. IIL c. 48, recites 
" that the making of insurances on lives or 
" other events wherein the insured shall 
'' have no interest, hath introduced a mis- 
" chievous kind of gaming ; " it goes on to 
enact in substance that no insurance shall 
be made on the life of any person or on any 
other event wherein the person for whose use 
or benefit or on whose account the policy 
shall be made shall have no interest, or by 
way of gaming or wagering, and that every 
insurance to the contrary shall be null. 
''And in all cases where the insured hath 
" interest in such life, or event, no greater 
** sum shall be recovered from the insurer 
" than the value of the interest of the insured 
" on such life, or other event" That statute 
never had force in Ireland, or in the Ck)lonies ; 
it never was law in Lower Canada. 
Is it necessary that the assured should 



have an insurable interest at the time of 
insuring? This question was answered in 
the negative by the Supreme Conrt of the 
United States in a marine insurance caae^' 
where a policy of insurance on caif^ was 
obtained by H. & Ca " on account <^ whom 
it may concern," in case of loss to be paid to 
their order (H. <& Ca's). The Court held that 
interest at^etime of efifocting the insoranoe 
was not necessary. 

Injury from loes, or benefit from preserva- 
tion of it, is a sufi^cient insurable interest.' 

2 53. Partieular natsare of interesL 

Phillips, 2 588, says in general the insared 
need not disclose the particular nature of hia 
interest, e.g. a trustee. Arts. 2569 and 2571 
of the Civil Code of L. C„ which say that the 
nature of the interest must be specified, seem 
to be against this.* 

Art 2480 of the same Code says that a 
policy in the object of which the insured haa 
no insurable interest is null. So, on a sale of 
a ship by B to C, if there be no registration, 
and the forms for transfer that are prescribed 
by the Shipping and Navigation Acts be not 
observed, no interest is in C. 

The interest of the insured may be that of 
an owneri or of a creditor, or any other 
interest appreciable in money in the thing 
insured. C. G of L. C. Article 2571. 

In New York and Massachusetts it haa 
been held (as in OaldiueWs case above) that 
the insured need not declare the nature of 
his interest unless a condition of the policy 
require it ; but may insure as owner generaL 

i 54. Descriptiim of interest in marine insurance 
and in fire insurance. 

As to the description of the intereat, 
in marine insurance no description ia re- 
quired of the peculiar nature of the interest 
of the insured, whether it be legal or equit- 
able, absolute or contingent, permanent or 
temporary, but any particular or special 
interest may be protected 6y a policy in 



» Lwena ▼. Crawford, 2 Boa. & P. new R. See also 
CiTil Code of Lower Canada, Art. 2CT1. 



> Hooper, appIL, 8 Otto. 

'Lueenar, OraH(ford,SBos. & PnL WM elt«l; alaol 
Perkins' Arnonld, 238. 

*In Caldioetl ▼. Sladacona F. A L. Iiu. Co., the 
Supreme Court of Canada held that under the Uw of 
NoyaSootia the interest of the insured need not ap- 
pear unless required by the oonditions of the policy. 

am) 
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general words. Bnt in Colwnbian Ins, Co. v. 
Lamnee, 2 FiBters, 25, the Supreme Ck>urt 
of the United States held that the rule ia 
different in fixe insnrance, and that in cases 
of that kind the nature and extent of the 
interest insured are material to the risk, a4|d 
that a proposal or oflfor for fire insurance 
miBt state the interest of the insured. 

The Courts of Massachusetts and New 
York more correctly recognize no distinction 
in.this respect between marine and fire in- 
Boranoe, and hold that the insured's duty of 
commtmicating the nature of his interest is 
no greater in the latter than in the former. 
Their position is that the insured is not 
bound to state the exact extent of his in- 
surable interest at the time of his application, 
onlesB asked ; that if the insurer deems the 
character of the interest material it is his 
business to make enquiries. De prin^ ahord 
insored may insure as owner general.^ 

So it is in Lower Canada, i/', conditions 
express do not bind to an exact declaration 
of interest Now, policies generally require 
it, and the Civil Code now requires interest 
to be described. 

(To be co&tinned.] 



INSOLVENT NOTICES, ETC, 

QuAee Official Gazette, May 23. 

Judicial AbandonmenU. 

Htbuui Berooriteh, clothieri Montreal, May 19. 

0«ortM LMhaine and Oatien Laohaine, Balatrode, 

Ouraton oitpointed. 

i?«DuieElodie GoU.— BiIod«aa A Renand, Mont- 
rul, joint omator, May 16. 

i2e 0. R. Fabre, Montreal.— Kent is Turootto, Mont- 
raal. joint eorator* May 16. 

IHoidcnda. 

R* V. Boargeou & Go.>-Seoond and final diridend, 
Mytblo JoDO Ui C. Dwmarteau, Montreal » carator. 

Re Mazine Dovobdnes. —First dividend, passable 
Jvse 12» C Dennartaatt) Montreal, onrator. 

i2e Andr« Dubmle.— First and final dividend) pay- 
able June 10, C. DMinartaan, Montreal} carator. 

Rt Sasnoo k Co., LeviB— First and final dividend, 
(M|M.) payable June 6. D. Arcand, Qaebee, curator. 

R« A. Hardy k Co., Montreal.— Dividend, payable 
June 10, Saath A Daveloy, Montreal, joint curator. 

Re John Honry Hodges, Montreal. — tJecond and 
final dividend, payable June 11, W. A. Caldwell, Mont- 
ntUeniator. 

i IWg: V. JStna F. L Co. 1^ Wend. See to this 
*«iM(, Flanders, p. 2K, note. 



Be Bei^amin Hugman, Montreal.— Final dividend 
(10^ p.e.)i payable June 10, J. McD. Hains, Montreal, 
onrator. 

Be Ldger A Cie..Montrea].-Firstand final dividend 
payable June 11} W. A. Caldwell, Montreal, curator. 

Be J. E. Martin.— First and final dividend, payable 
Jnne 5, F. Valentine, Tbr^ Btvers, curator. 

Be Mteloolm MeCaUum —First and final dividend, 
payable Jnne 10, G. Desmartean, Montreal, ourator. 

Be F. X. Mereier, lumber dealer, St. Hyaeintbe.— 
First and final dividend, payable June 11, J. Morin, St 
Hyaointbe, curator. 

Be Elie Rochon, Ste. Cun^nde.— First dividend, 
payable June 16, Tbos. Gauthier, Montreal, ourator. 

Separation ae to properHf. 
Paola Massardo vs. Bduardo Ferrero, trader, Mont- 
real, May 20. 

Appointment, 

Arthur Boyer, appointed member of the eaeentive 
oooncil of the province of Quebec. 

Quebec Official Gazette, May 31. 

Judicial Abandonmente. 

Vital C6t6, Arthabaskaville, May 26. 
Victor Vaohon, trader, parish of St. Dominique, 
district of St. Hyaointhe, May 23. 

Curaton appointed. 

Be Oscar Beaucbamp, Montreal.*~Eent k Turootte, 
Montreal, joint ourator, May 27. 

Be Beauohemin k f rdre, Nioolet.— C. A. Sylvestre, 
Nioolet, curator. May 23. 

jReE.Beanlieu k Cie.—MillieriE Griffith, Sherbrooke, 
joint curator. May 27. 

Be Hyman Bereovitoh.— A. W. Wilks, Montreal, 
curator. May 26. 

Be Wm. Bouchard, trader. ChloontimL — H. A. 
Bedard, Quebec, ourator. May 7. 

Be G. Lachaine k Co.— A. Quesnel, Arthabaska- 
ville, carator, May 26. 

Be Pierre Plourde, saddler, Fraserville.- P. Lacglus, 
Fraserville, curator. May 27. 

Dividende- 

Be Chas. Beaulfeu, tailor, Quebec.— First and final 
dividend, payable June 9. H. A. Bedard, Qnebeo, 
curator. 

Be Maurice Bernard. 8t Germain de Grantham.— 
First and filial dividend, payable June 18, Kent k Tur- 
ootte, Montreal, joint onrator. 

/2e L. A. Bergevin, dry goods, Quebec.- Second and 
final dividend, payable June 9, H. A. Bedard, Quebec, 
curator- 

Be I* N. Boifclair.- Dividend, payable June 16, J. 
Beaudry. Three Rivers, carator. 

Be J. B. Caron, dry gooda. Quebec— First and final 
dividend, payable June 16. H. A. Bedard, Quebec, 
onrator. 

Be Louis Pelohat, trader, St. Valier.— First and final 
dividend, payable June 9, H. A. Bedard, Quebec, 
curator. 

Be Wm. Stanley, bookseller, Quebec-First divi- 
1 dend, payable June 16, H. A. Bedaidi Quebec, curator. 
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Deed <^ OompofitiaH, 
J?6jftmM Perry. Sorel.— Application for oonfimift- 
tioii,Sore1,Jane 27. 

Separation cu to Property. 
Marie Olympe Daoust vs. Louis Depooas, trader, 
Salaberry de Valleyfield, May 21. 
Marie Raymond ys- Gilbert Magnan, trader, Sorel, 

May 26. ^ 

Comtmeeton, 

F. L- B^lqae, Q.C., and Jacques Malouin, Q.C., ap- 
pointed oommissioners to conduct an inquiry into 
alleged bribery of members of Quebec legislature with 
$10,000 obtained from J. P. Whelan. 



GENERAL NOTES. 



The Cbuiks Act.— A parliamentary return was 
issued on May 21, containing the names of all persons 
proceeded against under the Criminal Law and Pro- 
cedure (Inland) Aot, 1887, from November 30r 18%, to 
March 31 last. The total number of persons (1,207) is 
made up pf 106 in Leinstert 628 in Munster, 142 in 
Ulster, and 241 in Connaught. (Hiarges were with- 
drawn in 102 cases, 327 persons were acquitted, and 
769 convicted, while nine cases were pending. There 
were 233 appeals lodged; the sentence was increased 
in one ease, confirmed in 110 cases, reduced in fifty- 
five, reversed in seven'teen, and forty-two were pend- 
ing. Of the charges, 174 were for criminal conspiracy, 
198 intimidation, 160 riot, 321 unlawful assembly, 139 
taking forcible possession, 187 assault on or resistance 
to sheriif, constable, bailiff, etci nineteen taking part 
in meeting of luppressed branch of National League, 
seven inciting to criminal conspiracy, and two publish- 
ing proceedings of suppressed branch of National 
League. 

Chamois in PRorBSSiONAL Bcswbbs. — The purely 
intellectual character of the profession. . as distin- 
guished from the sensational or muscular, becomes 
more marked every day. Now, more than heretofore, 
its prizes are won by those who ceaselessly read and 
think. A few years ago a great advocate was the 
great lawyer. He was ruler of the twelve - King in 
slander, breach of promise, and murder. Court rooms 
were crowded when ho arose to speak ; bar rooms were 
stifled when he went to drink. The eye of admiration 
and finger of notoriety followed him on the street. 
Now mark the change; agriculture is no more the 
chief employment. Its quiet ways are succeeded by 
the stunning roar of manufacture and tiCkde. . . . 
Capital and labor have each become organised, and 
vast corporations have been created to gain, save and 
insure property. Money, not philanthropy, is the aim 
of these great institutions. Thoy have no use for a 
lawyer who can only guess, talk or fight. The lawyer 
who can serve them does it by thinking and writing. 
He is wanted to keep them out of trouble} as adviser, 
not as pleader: in the oflSce, not in the courtroom. 
I was surprised a few years ago to hoar a distinguished 
lawyer say he had not argued a case in court for years, 
yet he was in practice all the time, and had won a 
million at the htkt.—Addrete qf Mr, Brooke b^ore the 
Ohio State Bar Aeeociatum* 



Lawtbb*8 DBB88.-'Ia an address on the '* Ethics of 
the Law," delivered before the Florida Bar Assoeia- 
tion, Mr. Edward Badger discussed the lawyer's dress 
as follows :—* An additional virtue in a lawyer is a 
due regard for dress and appearanoe. They are DC»t 
noted, as a rule, for their tendency to dudeiim, but 
quite the oontrary» and a weU-drassed lawyer is the 
etoeption to the rule, 'Decency of exterior evinces 
a proper regard for the opinion of others, and tends 
to enlarge the lawyer's influence. It is calculated to 
recommend him to the good will of those, by no mesms 
a contemptible number} who judge from externals.' 
The sight of a well-dressed man is at all times a pleas- 
ing one, and there is no reason why a lawyer max not 
be dressed as well as others. It oosts no more to be 
decent than the contrary, and the advantages gained 
are so extensive that it is a wonder so sensible a class 
of men as lawyers certainly are, should not appreciate 
the benefits derived therefrom» and govern themselTos 
accordingly. It is cerUinly not only a good but a 
very polite thing to bo well dressed, as it shows a 
flattering deference to the opinions of society. . . . 
The conduct of an attorney in court should be marked 
by the distinctive features of that gentleman in soeiety. 
He should observe a proper decorum ; deferential, 
though not servile, to the judge, suave and amiable to 
his brothers and polite to all. Abruptness or roo^- 
ness of any kind is as much out of place in the court 
room as in the parlor. The bull is in his proper plsMse 
in the pasture, but we exclude him from the garden 
or the china shop. Hoisting the feet upon the tables, 
sitting astraddle of the chairs, lolling back negligently 
upon the benches, smoking, chewing, whittling, talk- 
ing, whispering or any of the many rude and careless 
acts which may be witnessed in a court ruled ov-er by 
an impolite judge, should be avoided as unrefined and 
vulgar ; not only unbecoming a lawyer and gentleman, 
but the oommonest member oi the most ordinary 
society." 

OivoRCBB IN Frjlmcx.— The divorce law passed in 
France in 1881 seems to be operating with terrible 
effect. In 1881 there were 3,657 divoroes; in 1885, 
4,123; in 1886, 4,007 in 1887, 5,797. But the most 
astounding statement made is that in the department 
of the Seine— ».e., Paris and its neighborhood — there 
are no fewer than 62.8 divoroes to every thousand 
marrisigesi or that considerably more than one in 
twenty marriages (say one in sixteen) ends in a divoroe. 
On the other hand, in the Finistere and the Cotes da 
Ni rd not much more than one in a thousand marriaees 
ends in a divorce— a curious testimony this to the 
different morale of Parisian and provincial life in 
France.- The Spectator, 

Solicitors going to thb Bab.— Solicitors appear to 
appreciate the new rule admitting them to the bar, 
after giving twelve months' notice and passing the 
examination. No less than fourteen have passed from 
the one branch to the other. This, says the Law Titnee, 
is fusion of the right order, although juniors in practice 
complain that solicitors who have been some time in 
the profession enter the bar with undue advantaces. 
This may be so, but it can not be helped. It will be 
interesting to see whether this sort of oompetitioQ 
drives away the youth from the Univecvitiea, 
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She geg^l S^ws. 



Vol. XnL JUNE 14, 1890, No. 24. 

Thejadgment of the Court of Review in 
JhU v. Crevier, reported in the Montreal Law 
Reports, 6 S.C. pp. 48-68, presents a careful 
examination of the question involved, viz., 
whether interest accruing under a judicial 
ooDdemnation is included in Art. 2250, CO., 
which declares that "with the exception of 
what is due to the Crown, all arrears of 
intenet, and generally all fruits natural or 
civil, are prescribed by five years." The 
Court of Review, Justices Loranger, Wurtele 
and Davidson, arrived at a unanimous con- 
clDsion in the afEtrmative, and that result is 
supported by the text of the article cited. 
On the other hand, three learned judges, 
Taschereau, Gill andCimon, JJ., each sitting 
alone, came to the conclusion that the in- 
terest is part of the judicial condemnation, 
and comes under Art 2265, which says 
"any judicial condemnation constitutes a 
title which is only prescribed by thirty 
yeazB.*' One of these decisions, Nantel v. 
BinetUj is reported in 12 Leg. News, 346. The 
jadgmentof the Court of Review has the 
additional weight of a later opinion formed 
by three judges with the advantage of 
mutoal consultation ; but in view of the 
conflict noted above it is satisfactory to learn 
that the question will be submitted to a 
higher Cpurt Incidentally it may be re- 
marked, this case may be commended to the 
notice of those who look confidently to a 
Code to make all things certain in the law. 
Dor codifiers had the advantage of knowing 
that a similar difl&culty had arisen in France 
nnder the Code Napoleon, yet, with that be- 
foie them, they did not succeed in making 
the law 80 plain as to prevent six learned 
judges from being equally divided. 



passing along the road approached a tobac- 
conist's shop, whereupon the younger said 
to the taller and older lad : « Say, Bill ! Tve 
got a ha'penny, and if you've got one too 
we'll have a penny smoke between us.' 
'Certainly,' acquiesced Bill, and handed 
over his copper. Tommy vanished into the 
shop, and shortly reappeared with a penny 
* Pickwick ' in his mouth and emitting clouds 
of smoke. Away walked the lads together 
for some time, then the taller boy asked : 
'Say, Tommy, ain't I going to. have a puff. 
The weed is half mine ? ' * Oh, you shut up,. 
Biiy was the answer; 'I'm chairman of 
this company ; you are only a shareholder. 
You can spit'" 



The relative position of directors and 
shareholders in some companies is illustrated 
by the iblbwing anecdote; if the "share- 
holder " profits by the lesson taught him, he 
°ut7 find that his lost halfpenny was a 
Vtofitable investment:— '^Two small boys 



COURT OF QUEEN'S BENCH -- 
MONTREAL* 

Quebec Election Act, 38 Vict,ch. 7, «. 272— lft«c 
en cause-— Quebec OoniraverUd Elections 
Act, 28 VtcL cK S^Jurisdiction of Court 
of Review, 

At the trial of the election petition against 
the return of a member to represent the 
County of Laprairie, in the Quebec legislative 
assembly, evidence was given that the appel- 
lant had committed acts of bribery and coi^ 
ruption at the election, whereupon he was 
summoned, under sect 272 of the Quebec 
Election Act of 1875, to appear and answer 
the charges made against him. He appeared* 
denied the charges, went to evidence, and 
the case being heard before the Superior 
Court sitting in Review, as a Court of first 
instance, under the Controverted Elections 
Act of 1875, he was found guilty of two 
cases of corrupt practices at the election, 
and condemned to pay a fine of $200 for each 
offence, with costs and imprisonment, in 
default of payment 

IfeW .— (Reversing the decision of the 
Court of Review, M.L.R, 6 S.C. 102), 1. That 
the Quebec Election Act of 1875 confers no 
authority upon the Superior Court sitting in 
Review, to enquire into and determine any 
charge of corrupt practices against the pro- 
visions of the Act ; the only authority con- 
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fened by the Act to try and determine such 
charges being conferred on the Superior 
Court held by one judge thereof^ as provided 
for by sects. 272, 273, 274 and 292 of the 
Act. 

2. That the jurisdiction of the Superior 
Court sitting in Review is limited, by the 
Controverted Elections Act of 1875, to the 
hearing of the parties to an election petition 
and the determination of the issues raised 
thereon between the parties to such petition, 
including charges of corrupt practices against 
any of the candidates, at the election, who 
are made parties to the Controverted Election 
petition. 

3. That as the appellant was neither an 
elector nor a candidate, nor a returning 
officer, nor a deputy returning officer, at the 
election^ he could not be, and in fact was 
not, a party to the election petition, and was 
not amenable to the jurisdiction of the Court 
of Review, as a Court of original jurisdiction* 

4. That the power conferred by sub-section 
4 of section 89 of the Controverted Elections 
Act, to determine all matters arising out of 
the election petition, refers to such matters 
only as are in issue on the election petition 
between the parties thereto, and does not 
extend to collateral and independent issues 
with parties unconnected with the election 
petition, such as charges of corrupt practices 
against persons who were not candidates at 
the election and are not parties to the election 
petition. 

5. That the Superior Court sitting in Re- 
view had no jurisdiction to hear and de- 
termine, as a Court of first instance and 
without appeal, the charges of corrupt 
practices against the appellant; the Superior 
Court held by one judge or a judge thereof 
having sole jurisdiction in the matter, subject 
to a review before three judges and to an 
appeal to this Court as provided for with 
regard to judgments rendered by the Superior 
Court 

6. That an appeal lies to this Court from 
every judgment rendered by the Superior 
Court sitting in Review for excess of juris- 
diction, and that that part of the judgment 
of said Court by which the appellant was 
found guilty of corrupt practices and con- 



demned to pay two fines of $200 each, with 
costs and imprisonment in default of pay- 
ment, is ultra vires and must be set aside, 
and the record returned to the Superior 
Court, in order that the proceedings may be 
oontinued, as if the case had not been heard, 
nor adjudicated upon, by the Court sitting 
in Review. — McShane <fe Britton, Dorion, Cli- 
J., Tessier, Baby, Church, Boss^, JJ., Jan. 25i 
1890. 

Jury trial^Insufficient dssignmerU of facts — 
AnsuxTs — New cUfinition of facts ordered. 

Held .-—Where both parties move for jadg- 
ment on a special verdict, and there is no 
motion for a new trial, nevertheless, on ap- 
peal, if it appear to the Court that the facts 
as defined for submission' to the jury were 
inapplicable and insufficient to enable a 
correct verdict to be rendered thereon, and 
that the answers of the jury were insufficient 
and contradictory to the extent that no 
correct judgment could be rendered thereon 
for either party, the Court of its own motion 
may set aside the judgment, and send the 
parties back to the Court below, to proceed 
anew to a proper definition of facts, for sab- 
mission to a jury to be summoned by a venire 
de novo. 

The condition of an accident policy, in 
favor of members of a firm of McL. d: Co., 
was : *' Provided that on either of the above 
*' named members quitting the said firm, this 
"insurance shall cease on his person, etc" 
The jury were asked : " 3. Were McL. d: Co. 
dissolved on or about the 10th April 7 " To 
which they answered, ** Yes; but /. S. McL. 
had a continued and active interest in the 
business." "4. Did McL. <5s Co. in that 
month publicly advertise that /. 5. McL, had 
retired and that a m-u'/irm had been formed?" 
To which they answered, " I>«." *'5. Was 
/. S. McL. a member of McL. & Co. on the 
18th November?" (date of his death by 
drowning). To which tliey answered, ** No, 
but had an interest in profits of." 

Held .'—2. That inasmuch as the jury were 
not asked, and did not state, in the precise 
words of the condition, whether /. S. McL. 
had ''quit the firm" on the 18th November, 
and their answers were nsufficient to enable 
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the Court to render a correct judgment 
thereon, it was a case in which the Court 
shoold order a new definition of the facts 
for the jury, with leave to the parties to 
proceed by venire de novo, — McLachXan A 
Accidmt Ingurance Co, of N, A,, Dorion, Ch. 
J., Crass, Baby, Church, 6o8s6, JJ., Jan. 25, 



Uhd—MaUer of public interest— Damages — 
Appeal — Costs, 
iWrf;— Where the Court below dismissed 
without costs an action of damages against 
the pabhsheii of a daily journal, on the 
ground that the matters charged as libellous 
were substantially true, and referred to a 
sabject of public interest: that an appeal 
should not be maintained from such judg- 
ment, wbere no damages were proved, even 
supposing that a small sum of exemplary 
damages might properly have been allowed 
the plaintiff by the Court of first instance on 
account of certain injurious expressions used 
by the defendants; but the Court of Appeal 
in such cases may exercise its discretion, 
and dismiss the parties without costs in 
either Court — Ouimet 4c Cie, cTImprimerie ei 
de FulUealion du Canada, Dorion, CJ., Tessier, 
Ch«8, Church, Boss^ J J., Jan. 19, 1889. 

Slander— Criticism of conduct of member of 
Parliament — IrrqnUation of dishonest motives, 
fllfW;— (Aflarming the judgment of the 
Court of Review, M.L.R, 2 S.C. 484), That 
while the conduct of a member of Parlia- 
ment in his public capacity is subject to 
criticism, and an action is not maintainable 
for au imputation which arises fairly and 
legitimately out of his conduct as such mem- 
ber, an imputation, unsupported by evidence, 
of dishonest motives in voting upon a 
question, and of selling his influence, is un- 
justifiable, and an action of damages based 
upon such accusation will be maintained.— 
Bmudiamp & Cliampagne, Tessier, Cross, 
Church, Doherty, JJ., Sept 27, 1888. 

Commission nommie par le gouvemement — 
DesHtutian d^emphyis — Secritaire — En- 
gagement d tani par annSe — Louage 
d^mmage — Mandat—DommagesSalaire 
— Fraw. 
Eq verta de leur charts les oommissaires 



des chemins k barridres de Montreal, nom- 
m6s par le gouvemement de la province, 
"auront et pourront avoir succession per- 
** p^tuelle et pourront ester en jugement dans 
" toutes les cours de justice et autres lieux.'' 

Une autre section de leur charte pourvoit 
jt ce que '^ de temps & autre lis pourront nom- 
** mer et employer un inspecteur, et tels 
** officiers et personnes sous leurs ordres 
" qu'ils jugeront n^cessaire pour les fins de 
" oette ordonnance, et ils pourront destituer 
" tels inspecteurs et autres officiers et per- 
*' sonnes ou aucune d'elles, et en nommer 
" d'autres & d leur place." 

JugS :—l. Que les oommissaires en question 
ne ferment pas partie dn service civil de la 
province, raais constituent une corporation 
ind^pendante dont les pouvoirs sont con- 
tenus dans Tordonnance 3 Vict. c. 31, et les 
actes qui Tamendent 

2. Que, partant, les commissaires ne 
peuvent pas se pr^valoir des prerogatives de 
la Couronne pour justifier le renvoi de leurs 
employes sans avis, sans cause et sans in- 
demnity. 

3. Que la clause de la charte cit^ plus 
haut ne fait que donner d la commission le 
droit de contracter avec ses employ^, et que 
cette corporation ayant contracts avec Tintim^ 
est responsable comme toute autre personne 
de la violation de ce contrat 

4. Que Pengagement de Tintim^ comme 
secretaire de la commission pour un salaire 
de taut par annde constitue un contrat de 
louage d'ouvrage pour une ann^e, sujet & 
tacite reconduction. 

5. Qu'un tel engagement n*est pas pour un 
temps indetermine, et n'est pas revocable k 
la volonte du locataire. 

6. Que, dans Tesp^ce, le salaire stipule 
entre les parties doit 6tre la base d'^valua- 
tion des dommages, aucune preuve de dom- 
mage n'ayant ete faite. 

7. Que Taction de I'intime ayant ete port^e 
avant Texpiration de rann6e pour la balance 
de salaire pour tout ce qui restait k courir de 
rann^e, la demande etait pr^matur^e pour la 
somme repr^sentant le salaire non encore 
echu k la date de Taction, et le jugement 
obtenu par Tintim^ pour le plein montant de 
son salaire doit dtre reduit ft ce qui etait ^chu 
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d la date de rinsiitation de son action.— Otmi^ 
minaires des Chemina d Barrih^ de MontrSal 
& Ridle, Dorion,Ch. J., Cross, Baby, Church, 
Boss^, JJ., 26 mars 1890. 



SUPERIOR COURT'-MONTREAL* 

Jntertjention— Qm(«to<ia»— J?Vai». 
Jvg6:—Qxie sur contestation dn droit 
d'intervenir, les frais devront 6tre tax6s 
comme sur Taction principale. — St. Oyr v. 
Mathon et vir, Wurtele, J., 1 avril 1890. 



SubatUulian d^avocat—R^gle de PraHque XX— 
PermistUm du tribunal ou du Juge en vacance. 
Jvgi :—lo, Qu'aucune substitution d'avocat 
ne pent avoir lieu dans une cause sans la per- 
mission du tribunal ou d'un Juge en vacance. 
2o. Qu'une proo^ure pr6sent^ par un 
avocat qui aurait ^t^ substitu^ k un autre 
sans la permission du tribunal ou du Juge en 
vacance, ne sera pas re Que. — Rom v. Kerby, 
Torrance, J., 23 juin 1885. 

Election law — Mis en oawe — Jwrisdiction— 
Evidence, 
Held:—!. The fact that an election was 
held may bo proved by verbal evidence. More- 
over, such fact is a public fact which the 
courta cannot ignore, when it is not specially 
put in issue by the parties. 

2. An admission of corrupt practice made 
by the defendant after the adduction of evi- 
dence cannot be revoked. 

3. Where a person is brought into the case 
under sect 272 of the Quebec Election Act of 
1875, he is not entitled to the security re* 
ferred to in the 46 Vict (Q.) ch. 2, s. 3. 

4. A mise en cceuse under sect 272 may be 
ordered by the judge presiding at the trial 
No special form of summons is necessary : it 
is sufficient that the person summoned be 
clearly informed of the nature of the charge 
against him. 

5. A deposition of a witness on the case 
against a mis en cawe, taken on a day not ap- 
pointed for proof, and when the mis en cause 
was not regularly represented, is illegal, and 
will be rejected. 

*To appear in Montreal Law Reports, 6 S.C. 



6. The mise en cause of a witness who in 
bis evidence has admitted corrupt practice, 
is not illegal, but such admission cannot 
avail as proof on the case against him as mis 
en cause, and the corrupt practice must be 
established by other evidence. 

7. A criminal prosecution against an agent 
for bribing a voter at an election, does not 
prevent the mise en cause of such agent under 
sect 272 of the Election Act, and his con- 
demnation for other corrupt practices at the 
same election. 

8. The Court of Review sitting in an elec- 
tion case may^ive judgment on the mise en 
cause of a person not a candidate. (The 
judgment on this last point was reversed in 
appeal, 6 Q. B. 1.)— -Bmaon v. QoyetU, and 
McShane, mis en cause, in Beview, Jette, Gill, 
Loranger, JJ., Jan. 3, 1889. 



Enreffistrem^ent — Radiation, 

Jugi ;— lo. Que loraqu'un vendeur a foumi 
& son acheteur des titres suffisants de la pro- 
pri^t4 vendue, ft la satisfaction de ce 
dernier, il n*a pas le droit, subs^quemment, 
sans le consentement de celui-ci, et soiis pre* 
texte de completer oes titres, de faire 
enregistrer sur la propri^t^ vendue doB actes 
faisant voir apparemment qu'il 6tait encore 
le propria taire de la dite propri^t^. 

2o. Que dans ce cas, Pacheteur a une action 
pour faire radier ces enregistrementa, si le 
vendeur refuse de le faXTe.—MaUet v. Dolan, 
Taschereau, J., 15 avril 1890. 



FVais^Taxation— Avis^-ExicuHon, 
Jugic—lo, Que dans tons les cas, lea frais 
doivent etre tsx6s apr^ avis donn6 A la 
partie adverse. 

2a Qu*une extoition 4man^ sana que les 
frais aient ^t^ tax6s contradictoirement ou 
avis donn6 A la partie adverse est entl^rement 
nulle, et ne pent fitre ex6cut6e xm^me pour la 
dette, sans renoncer aux frais ou en donner 
cr^dlt—Frh'es de la ChariU de SU ^'inc€nt de 
Paul V. Raymond, en revision, Jett6, Tasche- 
reau, Tait, JJ., 30 avril 189a 



Acte sommaire—EmployS logi par son mattre— 
Occupa tion — Expulsion — Jurwdic/ton. 
Jugi:— lo. Que dans le cas oCl une corporv 
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tion manidpale a engag6, pour un an, un 
employ^ poor travailler poor elle, & raison de 
$550, loge et chaofftg, et ot pour causes jug^ 
saffisantes par le oonaeil, oet employe a 6t^ 
renvoy^ aprte on mois d'avis, la corporation 
D0 pout prendre une action en expulsion sous 
I'Acte soxnmaire, article 887, } 1, du a P. C, 
poor ezpolser I'employ^ d'une maison ap- 
portenant jl la municipality 

2a Qu'un employ^ dont le salaire est de 
$550.00 par ann^ sana convention quant aux 
iermes de paiement^ n'est payable qu'au bout 
de Tann^ et ne tombe pas sous I'Acte 
sommaire, article 887, i 4, du C. P. C^VUle 
de Mai»annew)e v. Lapierrey en revision, 
Taschereau, Wurtele, Tait, JJ., 30 avril 1890. 



Mmtreal^ City of—Alderman supplying maieriah 
forjkdfilment of contract wUh cityi or selling 
goods to city—Zr Vict, (Q.). c/u 51, «. 22— 
52 l^f. (e.)» ch. 79, s. 25. 

Hdd:—!, An alderman who undertakes 
to supply the materials required by a con- 
tractor, for the execution of a contract with 
the city of Montreal, derives an interest from 
snch contract, which comes within the pro- 
hibition of the statute, 37 Vict (Q.), ch. 51, s. 
22, and renders him incapable of holding his 
seat as an alderman. 

2. All sales of goods by an alderman to 
the corporation, either directly or through a 
person interposed, fall within the prohibition 
of the law. 

3. The revised charter of the city of Mon- 
treal, 62 Vict (Q.), ch. 79, being merely a 
coDflolidation of the previous Acts affecting 
the city, the provisions of the latter, re- 
enacted in the consolidated charter, are 
deemed to be still in force as to acts done 
before the consolidation. 

4. The contracts referred to in s. 25 of 52 
Vict (Q.), ch. 79, are not those from which a 
profit to the extent of $100 is derived, but 
contracts the price or consideration of wh ich 
amonnts to $100. The limit applies to the 
contract itself, and not to the profit made 
from it-^Stephens v. Hurteau^ in Review, 
Johnson, Loranger, Wurtele, J J., March 
17, 1890. 



License law— Opposition to granting of license 
— Withdraxcal of opposants. 

Hdd :— That persons who sign an opposition 
to the granting of a license, have the right 
to desist from such opposition at any time 
previous to the day fixed for the considera- 
tion of the application.— TTwemon v. Ih»gas 
& Desnayers, Wurtele, J., April 10, 1890. 

Procedure— Summons—Service— Attachment for 
rent. 

Held .'—That in an action under Art 887- 
888, C.C.P., for rescission of a lease or for 
ejectment, to which the plaintifi* joins as an 
accessory a demand for balance of rent and 
an attachment for rent, the service must be 
made in the usual manner by serving a copy 
of the declaration with the writ,— Arts. 804 
and 874, C.C.P., not being applicable to such 
caae,—Maguire v. WatMns, Wurtele, J., May 
20, 1890. 

Insolvency— Incorporated company— Winding- 
up order, 
i7cZd.— That a winding-up order may be 
obtained against an incorporated company 
when it is in fact insolvent, though sixty 
days have not elapsed since the service on 
such company of a demand for payment of 
an overdue debt; but when a petition for a 
winding-up order is presented before the ey- 
piration of such delay, the petitioner is re- 
quired to prove the insolvency of the com- 
pany, unless it be acknowledged, or unless 
one of thfl other cases in which a company 
is deemed insolvent exists.—!?. B* Eddy 
Manufacturing Co. v. Henderson Lumber Co.^ 
Wurtele, J., April 29, 1890. 



DECISIONS AT QUEBEC* 
PropriSlaire apparent — Contre letlre—Vente 
judidaire dHmmeuMe. 
jyg^ ; — lo. Que lo pTopri^talre ay ant titre 
en son nom, dument enregistr^, peut faire 
valoir son droit de propriety & Vencontre des 
tiers, malgr^ sa contre-lettre notarise, non 
enregistr^e ; 

•lftQ.L.B. 
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2o. Qae oette contre-Iettre n*a d'effet, quant 
au droit de propri^t^, qu'entre le mandant et 
le mandataire. — Lesage ds Boili/, en appel, 
Dorion, J. C, Tessier, Cross, Church, JJ., 
Pelletier, J. ad hoc, 7 f6v. 1890. 



Quebec Controverted Election Act^ 1875— Cbn- 
vicHon or judgment-^Canvassing— Corrupt 
practices— Appeal. 

Held . — 1. That apart from Art 472, C. C. P., 
and of sect 87 of the Quebec Controverted 
Election Act of 1875, requiring the Court to 
give in their judgments, their reasons, the. 
charges of corrupt practices at elections being 
of a penal and quasi-criminal nature, the 
conviction or judgment should contain a 
clear statement of the charges on which the 
defendant has been convicted, or a distinct 
reference thereto. 

2. That on the trial of a controverted 
election petition and of the recriminatory 
charges against a candidate, no evidence can 
be received of charges not specifically de- 
tailed in particulars furnished, as ordered by 
the Court 

.3. That accompanying a candidate through 
a portion of the county, introducing him to 
the electors, organizing meetings and com- 
mittees, speaking at such meetings, corres- 
ponding and telegraphing about the election 
generally, is not canvassing within the 
meaning of the Quebec Election Act of 1875 
and its amendments; "ca6a/«r," to canvass, 
consisting in the act of privately soliciting 
votes for a particular candidate, or in solicit- 
ing electors to abstain from voting for an 
adverse candidate. 

4. That although the employment of paid 
canvasflers {cabaleurs), which is expressly 
prohibited by the Quebec Election Act of 
1875 and its amendments, is a corrupt 
practice, the payment of persons employed 
for other purposes not expressly prohibited, 
only becomes a corrupt practice, under sub- 
section 3 of sect 249 of said Act, when done 
with a corrupt intent to unduly influence the 
election, such as when the employment is 
unnecessary, or otherwise colorable, or the 
payment in excess of the services rendered. 

5. That the only appeal contemplated by 
the Act 52 Vict (Q.) ch. 10, is an appeal by 



a party convicted of corrupt practioes at an 
election; that no cross appeal is allowable 
under the Act, and therefore the only charges 
which the Court of Appeal is called upon to 
adjudicate are those upon which the ap- 
pellant has been convicted by the Conrt 
below.— H^yte <fc Johnson, in appeal, Dorion, 
C. J., Tessier, Cross, Baby, Church, JJ., 
Feb. 7, 1890. 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

FRegistered in acoordance with the Copyright Act] 

CHAPTER III. 

Of Insurable Intbrbst, thb Subject Imsubkd, 
and who may bbooub insured. 

[Continued from p. 183.1 

i 55. Wager policies. 

By statutes in New York and other States, 
wager insurances are prohibited.' 

In King v. State M. R I, Co., the insurer 
insured "his interest *Mn a building. After 
the fire lie stated it That is sufficient, unless 
the condition of the policy be to the con- 
trary. 

In Box V. Protnncial Ins. Co.,^ 3,500 bushels 
of wheat, bought by the insured, and which 
fonned part of a larger quantity, had not 
been separated from the rest ; it was held 
that there was no insurable interest 

§ 56. Stipulation that policy sfiaU be proof of 
interest. 

In England, in marine insurance, to 
agree by policy that the policy itself shall 
be proof sufficient of the insured's intei^t, or 
to insure " interest or no interest," makes 
the policy totally void as a mere wager. In 
Lower Canada such an agreement in fire 
assurance would be held valid to the extent 
of saving the insured from burden of proof 
of interest in the first instance. 

> AUop V. The Comm. Tna. Co., 1 Samner'B Bap. 

* 15 U. C. Chanc. Rep. The very eontnry of this 
was decided in the MaUhewmm oow, Q, B. appeals, 
March. 1871. But suppose all destroyed? Bat if less 
be destroyed, how oan the insared say that his has 
been? 



THE LEGAL NEWS. 



191 



{ 67. IniereH to he stated tndy. 

The mortgage creditor insuring ought to 
state his interest particularly, and truly. 

A policy issued by a mutual company was 
eipreasly made subject to their by-laws, one 
of which provided that " unless the applicant 
shall make a true representation of the pro- 
perty insured, and of his title and interest 
in it, and also of all incumbrances and the 
tmoant and nature thereof, the policy shall 
be Tdd." The applicant represented, in 
answer to questions, that the property was 
owned by him and not incumbered ; whereas 
be was only a mortgagee. Held, that the 
policy was void.^ 

If disclosure of insured's interest or title 
be called for by the conditions, A insuring 
goods as bis when they are really the pro- 
perty of a partnership, the policy will be 
held null. But Flanders, p. 307, says, if no 
call for such disclosure be made by the con- 
ditions, A will get his proportion of the 
amount of the policy. The Civil Code of 
Lower Canada, however, requires the nature 
of the interest to be specified (Art 2571).' 

{ 58. InUrest not insurable unless legal. 

An important requisite of an insurable 
interest is its legality. If it is illegal, it will 
not he insurable. The general principle in 
regard to the illegality of the interest is wel- 
suied by Mr. PhillipB to be, ** that if a conl 
tract he intended to indemnify the owner 
from loss on (dPoperty by reason of its being 
implicated in an illegal trade, or applied to 
an illegal use, or which, according to the laws 
of the country where the contract is made, it 
ii criminal for the owner to hold, such con- 
tnct is void ; and accordingly the owner has 
no insurable interest" ' 

This principle is frequently applied to 
marine insurance in cases of policies on 
cargoes of contraband goods or on ships 
sailiDg in violation of an embargo, etc, and 
though no cases are reported of its applica- 
tion to fire insurance, there seems to be no 

> JtnJdm ▼. Qmmcif M. F, /. Cb., Monthly L. Rep. 
oflSSfi. 

^ In Catnm r. TamMtet In*, Co.^ the inaaredi who 
owfisd only half of a hoiue, insared it as his, and the 
VfXiKf WM held naU. Flanders, p. 307, note. 
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reason why it does not govern that bnmch 
of the subject as well as the other. It is 
forcibly remarked by Mr. Duer, " that there 
can be no more direct encouragement to the 
violation of a law than a contract that 
secures an indemnity to the transgressor." * 
Therefore it may well be questioned whether 
iu'such States as have enacted very stringent 
prohibitory laws in regard to the sale of 
intoxicating drinks, as Maine, Vermont, 
Massachusetts, and others, an insurance upon 
a stock of liquors, held in contravention of 
such a law, would not be invalid. In marine 
insurance, if the trade be illegal, it defeats 
the policy on the ship as well as that on the 
cargo, but it is doubtful whether an illegal 
trade on land would vitiate tlie insurance 
upon the building in which it is carried on, 
particularly when the owner of the building 
is not the person engaged in the prohibited 
traffic.5 

A policy illegal by the law of insured's 
domicile was sustained, the law of the Com- 
pany's domicile not prohibiting; this was 
where the insured's proposal was received, 
and the policy granted as asked. 

But the legality of a note given for premium 
depends on the law of the place where made. 
Ch. of England Ass. Co. v. Hodges, 1857. See 
Savigny, by Guthrie. P. 184. 

J 59. Insured must hare interest at time of 
effecting insurance. 

Ellis says : — "Another distinction may also 
be observed between marine policies and 
those against fire. It is sufficient if a marine 
policy be effected before the interest of the 
property commences, if it be made in time 
to meet the risk insured against, for the 
Stat 14 Geo. 3, c 48. s. 1, does not extend to 
marine policies, and such restraint would be 



* Doer's Ins. 315. 

* In Jchnaon ▼. Union Ina. Co., Ma««., 1879 (P. 5 Alb. 
L. J. of 1S80), the plaintiff insured on his stock and 
personal property ; $^ on billiard tabloe, $500 on 
bar and saloon fixtures ; $100 on stock in trade, liquors, 
cigars, glass ware, contained in building on ifranklin 
street. The plaintiff was not licensed to keep billiard 
tables for gain, which he was doing. The policy was 
held illegal, and the whole contract held void. The 
case W9S held to be goyemcd by Kellu ▼. Home Ins. Co,, 
97 Mass.— Is insurance null on liquors kept by an un- 
licensed person ? The KellyloMae says yes. 
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highly prejudicial to commerce ; but, as we 
have seen both by the decisions anterior to 
the statute, as well as by the statute, the 
insured /must have an interest in the property 
at the time of effecting an insurance against 
fire, as well as when the loss happens." 

Every policy in England will be presumed 
on interest unless something be shown to 
establish the contrary.^ 

But in Rhind v. WUJdnwn * it was held 
that interest at the time of ejecting the 
policy is immaterial : it is sufficient if it be 
at the commencement of the risk. 

i 60. Future or expectant interest. 

It is the opinion of Mr. Phillips, in opposi- 
tion to the dictum of Lord Chancellor Hard- 
wicke, in Saddlen^ Co. v. Strode^ 2 Atkyns 556, 
that there is no principle of Common Law 
which prevents a valid insurance on a future 
or expectant interest against fire, any more 
than against the perils of the sea, but that 
either a marine or fire policy will cover 
such an interest in the absence of fraud, 
misrepresentation, or concealment ' 

In Lower Canada no insured can recover 
beyond his interest made out, but he need 
not be absolute or unquaUfied owner of the 
subject insured, nor have immediate interest 
in it. Trustees, pawnees, factors, commis- 
sion agents, common carriers, may insure 
goods, or property, to the extent of any pos- 
sible interest in them that they may or 
can have; subject, of course, to the condi- 
tions of policies which may require the 
nature of the interest insured to be specified ; 
subject also to our Civil Code. 
[To be oontinued.] 



INSOLVENT NOTICES, ETC. 
Quebec Offieial Oazette, June 7. 
Judicial Abandonmenta. 
Elc^r LaTerdi6re. trader» paxish of St. Pierre de 
Montmagnyi June 4. 
G16opha« M. Lavignot grocer, Montreal, Juno 2. 
Pronovo6t Sl Boy, traders, St. FdlioieOf May 23. 

Curatort appointed. 
Be Vital Theodore Dorais. trader, St. Valentin.— C. 
H. Parent) Montreal, carator, May 29. 



» CouaiM V. Nantev, 3 Taunt. 

- 2 Taont (a marine insurance on ship and freight). 

s 1 Phillips, Insurance, 118. 



Be Henderson Lumber Co., Montreal.—A. F. Bid- 
dell, Montreal, liquidator. May 31. 

Be Jean Baptiste Lafontaine, district of Chicon- 
timi.— J. B. £• Letellieri curator. May 28. 
. i2e Prosper Lafontaine, trader, Lao Bouohette.— J. 
B. E. Letellior, curator. May 28. 

Be Fred. Moor & Go. (late Connolly & Moor), Wind- 
sor Mill8.-J. McD. Hains, Montreal, curator, June 3. 

BeVilix Trudeau, Napiervillc— Kent Jl Tarcotte, 
Montreal) joint curator. May 29. 

DioideiuU. 

Be W. T. A. Donohue, trader, Roberval.— First and 
final dividend, payable June 23. H. A. B^daid, Qae- 
beo) curator. 

Be Isidore Durocher, Montreal— First dividend, pay- 
able June 26. C. Dcsmarteau, Montreal, curator. 

Be Andr6 Lapierre, parish of St. Barth^WmL— First 
and final dividend, payable June 25, J. E. Boolean. St. 
Barth^I^mi) curator. 

Be Dame Marie C. B. Nolin, St John.— First and 
final dividend, payable June 17, Bilodeaa k R«n&nd. 
Montreal) joint curator. 

Be Hugh O'Hara, Montreal.— First and final divi- 
dend, payable June 26, C. Desmarteaui Montreali cu- 
rator. 

Be F. J. Scheak & Co.— First and final dividend, 
payable June 24, W. J. Common, Montreal, eurator. 

Be Alfred Truteau.— First and final dividend pay- 
able June 10, J. M. Marcotte, Montreali curator. 

Separation <u to property, 

Laura Jane Hnntoon vs. Charies D. Lapotnte, far- 
mer, township of Barnston, district of St. Francisi 
May 28. 



Qttcbec Official GazeUe, June 14. 

Judicial Abandonmenie. 

William Neil, trader) Montreal, May 12. 
Edmond PdrussC) lumber merchant. Port Daniel, 
county of Bonaventure, May 29. 
Machinery Supply Association, Montreal, June 11. 
NarciBse Turgeon) tanner, Levis, May 27. 

Curaton appointed. 

Be Dominion Illustrated Publishing Co., Montreal. 
-J. B. Clarkson, Montreal, curator, June 7. 

Be James Hoolahan, MontreaL— Kent Sl Toicottes 
Montreal, joint curator) June 10. 

Be Thomas Lamy, Louiseville.— Kent A Tureottei 
Montreal, joint curator, June 4. 

Be William Neil, Montreal.— Henxy Wardi Mont- 
real, curator. May 20. 

Be Victor Vaohon, trader, parish of SL Dominiqne. 
—J. 0. Dion, St. Hyaointhe, curator, June 12. 

Dividend*. 

Be Charles Tellier, St. Fdlix.— Dividendi payable 
July 16, E. Guilbant, Joliette, carator. 
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No, 25. 



The list of judgments delivered by the 
Goart of Appeal at Montreal, on Thursday 
last, is a pecaliar one, —ten appeals were dis- 
fflissed^not one allowed. The only dissent 
WW a silent one, the dissentient jadge not 
being present when the judgment was pro- 
noonoed. Such harmony inter se, and with 
the Gonrts below, is very remarkable; and 
considering that the cases carried to appeal 
are selected by the bar from a very much 
greater number of judgments of first instance, 
it would seem to indicate that the work of 
the Courts below is carefully performed. 



damages must be proved. How can the 
bills for surgical and medical attendance 
be proved while the doctors are still in daily 
attendance? How can the cost of an artificial 
leg be claimed before the crippled plaintiff 
has sufficiently recovered to make it clear 
that he will ever be in a condition to use it 7 
It does seem a monstrous injustice to suppose 
that prescription is running while an un- 
fortunate man is lying mangled and ex- 
hausted, in pain and want and misery, 
growing daily more helpless until the end 
comes. It was not necessary to decide this 
question in the Robtruon case, because the 
Court held that the prescription of the hus- 
band's claim before death could not affect 
the right of the widow under Art 1056, but 
the point will probably be heard of again in 
some other case. 



One of the most important cases disposed 
of by the Court was C. P. R Co. & Robinscn, 
in which the judgment of the Court of Re- 
view, reported in M. L. R, 5 8. C. 225-249, 
was UDanimonsly affirmed. The action was 
by a widow, under Art 1056 of the Civil 
Cbde, to recover damages occasioned to her 
by the death of her husband, who was fatally 
injured through the negligence of the com- 
pany's employees. The only question of im- 
portance was one which was first raised at 
the aigument before the Court of Review, 
namely, the husband's action having been 
extinguished by prescription before his 
death, had the widow the remedy indicated 
by Art 1056? The Court of Appeal unani- 
mously decided, assuming that the husband's 
action had been prescribed before he died, 
that this did not deprive the widow of the 
right to sue under Art 1056. That right 
does not pertain to her as heir of her 
husband, but is a distinct right, which is ex- 
tinguished only where the husband has 
obtained '* indemnity or satisfaction " before 
his death. An obiter dictvm of the Chief 
Justioe is of interest His Honour considered 
it very doubtful whether prescription runs 
against an injured person from the date of 
the accident Should it not rather be from 
the date of his recovery? In these cases 



A question of interest to the bar and to 
the officers of the Court was decided this 
week by Mr. Justice Wiirtele in Bossih'e v. 
Bickerdikef 6 S. C. The question was whether 
the prothonotary could be punished for con- 
tempt for failing to produce a record, where no 
wilful neglect was charged against him. The 
(\)urt decided in the negative, and held that 
the remedy was by civil action of damages. 
If it were not so, the prothonotary would be 
liable to imprisonment for an indefinite 
period in consequence of the disappearance 
of a record through the carelessness of an 
employee not appointed by himself. 



COUR SUPERIEURE (CHICOUTIML) 
Coram Routhieb, J. 
DoNAis V. Boss*. 
Responsabiliti du Shtrif. 
JuGt :— Qu'tm shtrif qui n*a pas ligaiement asMr 
gni Us juris, e^responsable en Zot, vis-^-vis 
d^un accusi qui n^aurait pu pour cette rair 
son tubir son procts aujourfixiy et doit lui 
retnhourser lesfrais qvOl a encourus d cetie 
occasion. 
Phb Cukiam : — Demande de $540.40 dom- 
mages, 6tant le montant d'argents d^bourses 
par le demandeur dans les circonstances sui- 
vantes : 
Au terme dernier de la Cour Criminelle & 
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Chicontimi (13 figvrier 1874), nn indictement 
pour figlonie centre le demandear fat sou mis 
aux grands jurdt et rapports par eux comme 
fondd. Le demandeur plaida non-coupable 
et son proc^ fut fixee au 19 f^vrier. Le 19 
fevrier il fit declarer nuls, et fit mettre de 
c6te par la Cour, les listes des grands et petits 
jures, et le tableau de petits jur^, puis il fit 
application pour qu'il lui fClt permis de reti 
rer son plaid oyer gdndral de non-coupable, et 
lui substitner un plaidoyer in abatement 
qu'il produisit. La Gour pritce plaidoyer en 
d^libdre et fut ajoum^ au terme suivant 

Le demandeur pretend que s'il n'a pas subi 
son proc^ le 19 fgvrier, c'est pareeque les 
listes et tableaux des jur^ avaient dt6 faits 
ill^alement par le d^endeur et ont 4t^ an- 
nul^ par la Cour ; que pour snbir son proces 
ce jour-lft, il avait assign^ des tdmoins et re- 
tenu les services d*un avocat et d'un conseil ; 
qu'il a ainsi ddbours4 inutilement et en pure 
perte par la faute du defendeur une somme 
de $540.40 pour assignation et taxe de t6- 
moins, honoraires d'avocat et conseil et 
autres ddpenses, et que le defendeur est tenu 
de lui rembourser la dite somme d. titre de 
dommages. 

Le d^endeur r6pond ^ cette action qu'il a 
fait les listes de jur6s et les tableaux, avec 
Boin et de bonne foi, et que cela sufiit pour 
ddgager sa responsabilitd ; que d'ailleurs les 
erreurs qu*il a pu commettre et Pannulation 
de ses procMes par la Cour, n'ont pas etd 
cause que le demandeur n'a pu subirson pro- 
c^ au jour fixe (19 f(6vrier 1874.) 

La premiere question soulev^ par cette 
d^ense est done une question de droits et la 
seconde une question de fait, 

Sur la premiere je suis d'avis que le defen- 
deur a tort. iS'il est vrai que le demandeur 
n'a pu Bubir son proc^ au jour fixe parce- 
qu'il n'y avait pas de jur^s Idgalement assi- 
gn^, le defendeur est responsable en loi, et 
doit lui rembourser les frais qu*il a encourus 
& cette occasion. 

II est certain que les ofiiciers publics ont 
droit k une certaine protection et ue doivent 
pas etre jug^ trop sdv^rement. Mais ils sont 
tenus de connaitre les devoirs que la loi leur 
impose, et ils doivent les remplir comme la 
loi le veut» Je comprends que la responsa- 



bilite du d^endeur ne serait pas engagee s'il 
s'dtait tromp^ dans I'interprdtation d'line loi 
obscure et dou tease. Mais ici, il s'agit d'ane 
loi tres claire, qu'il comprenait tr^ bien, nooB 
en sommes siir, mais qu'il a era poavoir 
mettre de cdte en se fondant sur une pra- 
tique vlcieuse et un usage suivi depuis lon^r- 
tempe. H est bien Evident qu'il a fait la 
chose sans aucune malice, et sans pr^voir 
qu'elle pi!lt ^tre pr^judiciable aa demandeur 
ou k aucnn autre. Mais il n'en reste pas 
moins vrai qu'il a commis une faute dans 
Texercice de son devoir, et si cette ill^alit^ 
a fait tort au demandeur il en est respon- 
sable. " La loi, a dit £ertrand de GreviUe, 
" ne pent balancer entre oelui qui se trompe 
" et celui qui souffre." 

Cette doctrine est soutenue par Toallier, 
vol. 11, p. 203, 204 et 261 ; LarombiSre, vol. 
5, p. 695, No. 15 ; Domat, Pothier. 

Elle a 6t6 aussi sanctionn^ par la Coar 
d'appel dans une cause de Montizatnbcrt <& 
Talbott rapports au lO^me vol, L. C. R., p 
269, 

Mais cette responsabilit^ du d^fendenr ne 
pent dtre invoqu^ centre lui que dans le cas 
oH les dommages soufEerts r^sulteraient de 
son fait. Or la preuve du demandeur fait d^ 
faut sous ce rapport II r^ulte au oontraire 
des faits prouv^s et des documents produits 
dans la cause que Tabsence de jur^ l^gale- 
ment assign^ n'a pas empeche le demandeur 
de proc^'der, et que ses proc^ures memes 
ont rendu la presence de petits jures inutile. 

Jugement: — "Consid^rant que le densan- 
deur n'a pas prouv^ les all^n^ essentiels de 
son action, et notamment qu'il ait encouru 
inutilement les frais qu'il reclame* par le fait 
et la faute du defendeur; que si le denaan- 
deur n'a pas subi son procds devant la C B. R. 
il n'est pas etabli que ce soit & raison de I'il- 
16galit^ et de I'annulation des listes des jnr^s 
et du tableau des petits juresi mais plQt6t iL 
raison de son application pour substitner un 
plaidoyer in abattment k son plaidoyer de 
non-coupable^ et de la prise en consideration 
de ce [)Iaidoyer par la Cour ; 

*' Consid^rant que le d^endeur a prouve 
les all^gues essentiels de son exception^ la 
declare bien fondle, et renvoie Paction du 
demandeur, avec d6penfi." 
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COUNTY COURT. 
St. Catharinbb, Dec 31, 1S88. 

B/fort E. J. Sbnklbr, Judge County Court, 

Ca Lincoln. 
Canadian Pacific R. Ca, appellant, and City 

OF St. Catharihbs, respondent. 
Tajoixon—'Pfrmnal property of company used 
in tdegraph office not subject to taxation. 

Appeal from the decision of the Court of 
Revision for the City of St. Catharines for 
B^8, to the Judge of the County Court of the 
Owaty of Lincoln. 

Pks Curiah :~The assessment complained 
or is entered in the assessment for the City 
of St attharines for 1888, as follows :— 

" Canadian Pacific Telegraph Office, T.— 
Richard Fitagerald, T.— $1,400 Real property 
— W) Personal property," and the complaint 
is as to the personal property only. 

The contention of the appellants is that no 
snch corporation exists as the Canadian 
Pacific Telegraph Company ; that the office 
of which the real property assessed consists 
and in which the personal property assessed, 
is said to be situate (snch personal property, 
consisting of furniture and instruments used 
in telegraphing), is rented by the Canadian 
Pacific Railway Company, which has con- 
stnicted a telegraph line along the line of its 
railway, and has also constructed other 
telegraph lines connecting St. Catharines 
and other places with the telegraph line 
along the railway, as that railway company 
« aatborized to do by section 16 of its 
charter (44 Vict. ch. 1) ; that the business at 
the office in question is carried on by the 
Canadian Pacific Railway Company under 
this section, and cannot be distinguished 
from the general business of the company ; 
that under the Assessment Act, R. S of O. 
(1S87), capu 193, sect 34, sub-sect. 2, the 
personal property of the Canadian Pacific 
Railway Company is exempt from assess- 
ment, the shareholders being liable to 
MBesament on the income derived from the 
Company. 

Mr. McDonald, the City Solicitor, hardly 
disputed the correctness of this reasoning, 

and after considering the Statutes referred to 

^ think it is sound. 
'The Canadian Pacific Railway Company 



has invested the principal part of its means 
in the railway within the meaning of the 
second sub-section of the Assessment Act 
above referred to ; the telegraph lines are of 
secondary importance. 

I therefore grant the appeal and strike ofiT 
the assessment of $400 for personal property. 



FIRE INSURANCE. 

(By tlw late Mr. Justice Mackay.) 

[Registered in aooordnnoe with the Copyright Act.] 

CHAPTER III. 
Of Insurablb Intbrbot, thb Subjbct Insured, 

AND WHO MAY BBUOMB InBURBD. 

[Continaed from p. 192.] 

J 61. Prospective earnings, or profits* 

One having an insurable interest in prop- 
erty may also insure the prospective earnings 
or profits likely to grow out of that property. 
Of this nature is the frequent case of insur- 
ance on freight It is necessar}', however, 
that such interest should be insured specifi- 
cally as such. * • 

In England and the United States, even 
inchoate interests arising from executory 
contracts of sale, and expectanciet< founded 
on subsisting titles, like profits and freight, 
have been frequently held insurable inter- 
ests. '^ 

As to profits, or freight, the French law in 
force in Lower Canada allows them to be in- 
sured.' 

§ 62. Insurance of expedited increase in value. 

If there be an insurance on goods, the pre- 
sent value of which is £5,000, but it is ex- 
pected that the value will rise, and an insur- 
ance is therefore efiected for £6,000 in case of 
the value rising afterwards, and the goods 
being burnt when worth that : Cannot that 
increased value be claimed, though the real 
cash value at the date of the policy was only 
£5,000 ? Apparently it could. But suppose 
the goods at the date of the fire be worth 



^ Ahbott V. Snhar, 3 Johns Gas. 39 ; Barclay r. Cou- 
*im, i Eust, 544. 

'^ Colambia los. Co. o. Lawrence, 2 Peters 151 ; Mo- 
Givney v. Fire Ids. Co., 1 Weed- 85; iEtoa Fire Ins. 
Co. V. Tyler. 12 Wend. 5i/7; 16 id. 8d5 : Hanooz o. Fish- 
ing Ins. Co., 3 Sumner 132 ; Barclay v. Uoasini, 2 £. K. 

"^ Art. 2493, C.C. 
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only £4,000, the inBared cannot recover more 
than £4,000.1 

i 63. Inmrance on thing not in exiaience^ or not 
yet acquired. 

Goods not in existence at the date of the 
insurance, but meant to be, or to be acquir- 
ed afterwards, may be the subject of insur- 
ance. 

A policy covering for twelve months goods 
in a shop covers to the extent of the sum in- 
sured, any goods of the insured put into the 
shop and lost by fire within the twelve 
months. 

In the case of B. A. Ins, Co, v. Joseph, * 
Joseph insured "Household and smith's 
coals contained in " a certain yard, for twelve 
months, for £1,000. No quantity was men- 
tioned. At the date of the policy only 600 
chaldrons were contained in the yard. These 
were added to. Afterwards, from spontane- 
ous combustion 853 chaldrons were burnt 
The insurance company, sued by Joseph, 
pleaded that the original 500 chaldrons re- 
mained unburint, and that the fire had been 
caused by the other coals, uninsured, having 
been placed there wet. 
. The courts held that the policy covered the 
coals at the date of it in the yard, and the 
others that Joseph afterwards put there. 

^ The following is an extract from a oommanioation 
which appeared in the London Timet:—** I beg to call 
attention to a more injurioas step taken by the lead- 
ing fire insaranoe offices in London. It is a clause 
lately inserted in their fire policies, by which, no mat- 
ter the amount insured and the premium paid, the of- 
fices are not answerable to more than the market 
value of the goods previous to the fire. Now, Sir, to 
show how injurious such a clause is to merchants or 
consignees, suppose my correspondent ships mo grain 
to the value of £25,000, which I warehouse and insure. 
The market being depressed, I am instructed to hold 
till the market recovers to the value insured ; but 
afire occurs at a moment when wheat, instead of being 
worth GOa., is only worth iOs, The insurance company, 
according to this clause, pays me but £16.666, although 
they have received premium on £25,000. I am, there- 
fore, a loser of £8,333, which must either fall on my 
correspondent or on me ; while, if the market rises 
and the value be, say £30,000, the insurance company 
only pays on the amount insured. " But is he a loser ? 
If there had been no fire, and he had held the grain 
might it not have fallen to £10.000? Besides, he is 
not a loser, for with £16,606 he can buy that quantity 
of grain then and there. 

• 9 LC. Reports. 



i 64. Loss before date of contract— French au- 
ihorities. 

Where the thing is lost before the oontrmct 
is made, the insurance is null according to 
Pothier, Ass. Na 11, the same as a sale ia 
null if the thing have perished. But under 
365 C. de,Com.| conformable to Art 88 des 
Assurances de TOrd. de 1681, marine aasiiT^ 
ance made in good faith in ignorance of the 
loss of goods, or ship, at a distance, is valid; 
so says Ma>s4, Nos. 1554, 1555, Dr. Com. But 
in fire assurance, Mass^ says such insurance 
is radically null. 

In the case of FoUomy, TheMerc MuL Ins. 
Co, ^ a contract of insurance was made on a 
schooner called B. F. Folsom, March Isty the 
words ** lost or not lost" not in the policy. 
The risk was taken from January 1 preceding 
to January 1 following. The inception of the 
contract was 1st January, 1869. The vessel 
was in existence then ; but on 1st March it 
was not; but both parties were in ignorance 
of the fact that the vessel did not then exist. 
On the 13th January, 1869, the vessel insured 
became disabled at sea, and afterwards was 
abandoned and totally lost. Before the 
plaintiff insured he had seen a report that 
the Orlando was lost, but said nothing, thoagh 
he knew a man named Orlando was master 
of the vessel insured. The insured recovered. 

Strickland v. Turner is cited by Bunyon 
against my text; it ruled as per Poihier, Ass. 
Na 11, for sale of a thing lost before it was 
sold ; but Pothier, Na 12, is express that this 
sales doctrine is not to be applied in insurance. 

In Strickland v. TYimer, 7 W. H. A Goidon, 
an annuity payable during his life to A, was 
sold by A's agent to B, who paid. At the 
time of the sale A was dead. His agent and 
the purchaser were ignorant of this. The 
purchaser got nothing. There was total 
absence of consideration to him ; so he got 
back his money paid. 

In a case ofS^mrity F, Ins, Co, v. Kentucky 
Mar, & F. Ins, Co, (A.D. 1869), it was held 
that where the property insured is distant 
and its status unknown, the insurer mnat 
pay for a loss that occurred before the date 
of the contract(in fire as in marine insurance.)^ 



1 8 Blatchford'8 Rep. 

* It is better to say ** lost or not lost ;" yet eirottm- 
stances may imply that, as was held in the above c 
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In the case of Paddock v. The FrankUn Ins, 
Cb. \ it was held that insurance on goods 
"lost or not lost," will cover any loss which 
arLws after the period fixed for the inception 
of the risk, though prior to the execution of 
the policy. 

i 65. Subject insured^ Knotdedge of loss. 

Though it might be supposed that the sub- 
ject insarsd must exist at the date of the in- 
saranoe, if the subject have ceased to exist 
before it was made the object of insurance, 
the iosnraucd is not null, nor is the premium 
paid to be returned if the insured did not 
know and could not have known of its loss 
before the insurance. 

Under the Ordonnanoe of 1681, insurance 
might validly be effected in such case, where 
the insured did not know of the loss. 

MassS, Droit Com m., Na 1555, says : Even 
where there is good faith, assurance terresVe is 
absolutely null if made on a thing which has 
ceased to exist, and he cites Qu^nault. 

Our Lower Canada Civil Code, Art. 2480, 
reqaires that an interest must exist at the 
time of the insurance. 

In France the thing must exist in assurance 
tenettrt; but ships are frequently insured 
*• tur ftonnes ou mauvaises nouvelles"' equivalent 
to " lost or not lost" ; but this last expression 
lias for effect only to throw more proof on 
the insurers. If the insured had knowledge 
of the loss his policy (even with these words) 
is void, and so in England. 

In Scotland, insurance of a house at a dis- 
tance, in belief of its being extant, is effectual. 
Na 458, Beirs Pr. 

In 2 Saunders' R., 201, d. note, it is said 
that insurance on a ship is null if she be lost 
before the insurance was effected, unless the 
words " lost or not lost" be in the policy^; and 
the insared will not recover, though these 
words be in the policy, if he knew that the 
ship was lost. Where the belief of both 
partiei was that she was extant, the insur- 
ance is effectual, and so of a house at a dis- 
tance. In the Heligoland case, post, the sub- 
ject insured was lost before insurance was 
effected npon it, but both parties were ignor- 
ant of this, so this could not have been made 
bj the insurers reason for not paying. 

* U Plek. So aXao, SuiherUmd v. Pratt, 11 Mees. 
• W» 



Knowledge of loss will be supposed, where 
the loss of the object has been announced in a 
newspaper taken in by the insured. An 
analogous case is put in Pothier( Assurance), 
No. 25. 

3 Kent Some hold a ship policy void if the 
ship be lost before the insurance> unless the 
words " lost or not lost" be in the policy. 
Judge Story does not so hold, so (semble) he 
would allow to be valid insurance of a house, 
without the words " lost or not lost," if all be 
bona fide. 

I 66. Concealment of loss by agent from his 
principal. 

In Proudfoot v. Montejiore ^ a question of 
considerable importance was discussed. In- 
surance was effected on a cargo of madder 
from Smyrna, when the ship was already 
lost. The fact of the loss was known to the 
agent of the insured, but he purposely with- 
held information of it from his principal in 
order that insurance might be effected by the 
latter. The Court held the insurance to be 
void on the ground that the concealment of 
the loss by the agent was fraudulent, and his 
employer shoul i suffer for iL 

Insurance may be effected on a house at a 
distance. This may have an effect on notice 
of loss, the time for it, and the right of the 
insured to recover. 

i 67. Insurance of commissions by consignee. 

The commissions expected on a consign- 
ment seem to be a good insurable interest^ 
** On commission of the plaintiff as consignee 
of the cargo of ship, valued the commission 
at £1,500." This would describe a good in- 
surable interest. ^ But for condition against 
it, frequently a consignee in possession of 
goods, though the goods of the consignor, 
may insure them in his own name. The 
lawful possession would give him ;in insur- 
able interest, and if he were to insure gener- 
ally all the goods in a store described, the 
policy would cover his own goods and those 
deposited there of which he is consignee 
only. * 

^ Queon'8 Bench (Bag.) Jane 15, 1867. 
« FUrU v. Lenegurier, Park, § 268. 
' Barclay v. dmnnn, 2 E.hSt, 541 ; BrUban v. Boyd, 4 
Paige. 
* De Forett 7. Fulion Fire Im. Co., Hall, 84. 
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APPEAL REGISTER-MONTREAL 
ThwBday, June 19, 1890. 

Montreal Loan & Mortgage Co, <fc Ijedair.— 
Affirmed. 

Ckinadian Pacific /?. Co. A Robinson. — 
Affirmed. 

Bonneau Jt Circi, — Affirmed. 

PaUiser & 2>ind«oy. —Affirmed. 

Moodie (k Jones. — AGirmed, Tessier, J. 
dissenting. 

Bergevinds Taschereau <Sc Masson. — Affirmed. 

Lamoureux d: IhipTas, — Affirmed. 

Sherbroohe Telephone Association & City of 
Sherbrooke,—A§^Tmed. 

Mickon iSc Leduc.— Affirmed. 

PersUlier dit LacfuipeUe d: Brunet et vx, — 
Affirmed. 

Hurdman et al, & Thomson,— M.ot\on for 
leave to appeal. — Continued to next terra. 

The Court adjourned to Sept. 15. 



EXTRADITION BETWEEN GREAT BRI- 
TAIN AND THE UNITED STATES. 

The following Order in Council, published 
in the London GazetU of March 25, 1890^ 
appears in the Canada Gazette, June 14, 
1890 :— 

AT THE COURT AT WINDSOR, 

The 21st day of March, 1890. 

PRESENT : 

The QUEEN'S Most Excellent Majesty. 



Lord President, 
Duke of Rutland, 
Lord Chamberlain, 

Whereas by the 
and 1873, it was 



I Earl of Coventry, 
Sir William Field. 



Extradition Acts 1870 
amongst other things 
enacted that, where an arrangement has 
been made with any foreign State with 
respect to the surrender to such State of any 
fugitive criminals. Her Majesty may, by 
Order in Council, direct that the said Acts 
shall apply in the case of such foreign State ; 
nd that Her Majesty may, by the same or 
any subsequent Order, limit the operation of 
the Order, and restrict the same to fugitive 
criminals who are in or suspected of being 
in the part of Her Majesty's Dominions 
specified in the Order, and render the 



operation thereof subject to soch conditions, 
exceptions and qualifications as may be 
deemed expedient ; and that if, by any law 
made after the passing of the Act of 1870 by 
the Legislature of any British possession, 
provision is made for carrying into eflfect 
within such possession the surrender of 
fugitive criminals who are in or suspected c^ 
being in such British possession, Her Majesty 
may, by the Order in Council applying the 
said Acts in the case of any foreign State, or 
by any subsequent Order, suspend the 
operation within any such British possession 
of the said Acts, or of any part thereof, so 
far as it relates to such foreign State, and so 
long as such law continues in force there, 
and no lons^r. 

And whereas by an Act of the Parliament 
of Canada passed in I8S6, and intituled " An 
Act respecting the Extradition of Fugitive 
Criminals,'' provision is made for carrying 
into effect within the Dominion the surrender 
of fugitive criminals : 

And whereas by an Order of Her Majesty 
the Queen in Council, dated the 17th day of 
November, 1888, it was directed that the 
operation of the Extradition Acts 1870 and 
1873 should be suspended within the 
Dominion of Canada so long as the provision 
of the said Act of the Parliament of Canada 
of 1886 should continue in force and no 
longer : 

And whereas a Convention was concluded 
on the 12th day of July, 1889, between Her 
Majesty and the (Jnited States of America 
for the mutual extradition of fugitive 
criminals, which Convention is in the terms 
following : — 

'* Whereas by the Xth Article of the 
Treaty concluded between Her Britannic 
Majesty and the United States of America 
on the 9th day of August, 1842, provision is 
made for the extradition of persons charged 
with certain crimes ; 

" And whereas it is now desired by the high 
contracting parties that the provisions of the 
said Article should embrace certain crimes 
not therein specified, and should extend to 
fugitives convicted of the crimes specified in 
the said Article and in this Convention ; 

" The said high contracting parties have 
appointed as their plenipotentiaries to con- 
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clnde a Convention for this purpose, that is 
to Bay:— 

" Her Majesty the Queen of the United 
Kingdom of Great Britain and Ireland : Sir 
JaHsD Pannrefote, Knight Grand Cross of 
the Most DistiDgaished Order of Saint 
Michael and Saint George, Knight Com- 
mander of the Most Honorable Order of the 
Bath, and Envoy Extraordinary and 
Minister Plenipotentiary of Her Britannic 
Majesty to the United States ; 

" And the President of the United States 
of America: James G. Blainei Secretary of 
State of the United States ; 

" Who, after having communicated to each 
other their respective full powers, foand in 
{rood and due form, have agreed upon and 
oondoded the following Articles : — 
" Abtiglb I. 

" The provisions of the said Xth Article 
are hereby made applicable to the following 
additional crimes : — 

** 1. Manslaughter when voluntary. 

** 2. Coanterfeiting or altering * money ; 
ottering or bringing into circulation counter- 
feit or altered money. 

*'3. Embexdement ; larceny; receiving 
any money, valuable security, or other 
property, knowing the same to have been 
embeuled, stolen, or fraudulently obtained. 

*'i. Frand by a bailee, banker, agent, 
factor, trostee, or director or member or 
officer of any company, made criminal by 
the laws of both coantries. 

" 5. Perjury, or subornation of perjury. 

''6. Rape; abduction; child-stealing; 
kidnapping. 

" 7. Burglary ; housebreaking or shop- 
bieaking. 

** 8. Piracy by the law of nations. 

•* 9. Bevolt, or conspiracy to revolt, by two 
or more persons on board a ship on the 
high seas, against the authority of the 
master ; wrongfully sinking or destroying a 
vessel at sea, or attempting to do so ; assaults 
on board a ship on the high seas, with 
intent to do grievous bodily harm. 

*' 10. Crimes and offences against the laws 
of both oonotries . for the suppression of 
slavery and slave trading. 

''Extradition is also to take place for 
paiticipation in any cf the crimes mentioned 



in this Convention or in the aforesaid Xth 
Article, provided such participation be 
punishable by the laws of both countries. 

'* Abticlb II. 

" A fugitive criminal shall not be sur- 
rendered, if the offence in reepect of which 
his surrender is demanded be one of a 
political character, or if he proves that the 
requisition for his surrender has in fact been 
made with a view to try or punish him for 
an offence of a political character. 

'* No person surrendered by either of the 
high contracting parties to the other shall be 
triable or tried, or be punished for any 
political crime or offence, or for any act 
connected therewith, committed previously 
to his extradition. 

" If any question shall arise as to whether 
a case comes within the provisions of this 
Article, the decision of the authorities of the 
Government in whose jurisdiction the 
fugitive shall be at the time shall be final 
" Abticlb III. 

" No person surrendered by or to either of 
the high contracting parties shall be triable 
or be tried for any crime or offence com- 
mitted prior to his extradition, other than 
the offence for which he was surrendered, 
until he shall have had an opportunity of 
returning to the country from which he was 
surrendered. 

" AllTICLB IV. 

"All articles seized which were in the 
possession of the person to be surrendered 
at the time of his apprehension, whether 
being the proceeds of the crime or offence 
charged, or being material as evidence in 
making proof of the crime or offence, shall, 
so far as practicable, and if the competent 
authority of the State applied to for the 
extradition has ordered the delivery thereof, 
be given up when the extradition takes 
place. Nevertheless, the rights of third 
parties with regard to the articles aforesaid 
shall be duly respected. 

" Arhclb V. 

'* K the individual claimed by one of the 
two high contracting parties, in pursuance 
of the present Convention, should also be 
claimed by one or several other Powers on 
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account of crimes or offences committed 
within their respective jurisdictions, his 
extradition shall he granted to that State 
whose demand is first received. 

*' The provisions of this Article, and also 
of Articles II to IV inclusive, of the present 
Convention, shall apply to surrender for 
offences specified in the aforesaid Xth 
Article, as well as to surrender for offences 
specified in this Convention. 
•* Artiolb VL 

" The extradition of fugitives under the 
provisions of this Convention and of the 
said Xth Article shall he carried out in Her 
Majesty's dominions and in the United 
States, respectively, in conformity with the 
laws regulating extradition for the time 
heing in force in the surrendering State* 
" Abticlb VIL 

'' The provisions of the said Xth Article 
and of this Convention shall apply to persons 
convicted of the crimes therein respectively 
named and specified, whose sentence there- 
for shall not have been executed. 

*' In case of a fugitive criminal alleged to 
have been convicted of the crime for which 
his surrender is asked, a copy of the record 
of the conviction, and of the sentence of the 
Court before which such conviction took 
place, duly authenticated, shall be produced, 
together with the evidence proving that the 
prisoner is the person to whom such sentence 
refers. 

" Article VIII. 

** The present Convention shall not apply 
to any of the crimes herein specified which 
shall have been committed, or to any con- 
viction which shall have been pronounced, 
prior to the date at which the Convention 
shall come into force. 

" Article IX. 

** This Convention shall be ratified, and 
the ratifications shall be exchanged at 
London as soon as possible. 

*' It shall come into force ten days after its 
publication, in conformity with the forms 
prescribed by the laws of the high con- 
tracting parties, and shall continue in force 
until one or the other of the high contracting 
parties shall signify its wish to terminate it, 
and no longer. 



** In witness whereof, the undersigned 
have signed the same, and have aflSxed 
thereto their seals. 

** Done in duplicate, at the City of Wash- 
ington, this 12th day of July, 1889. 

««(L.S.) JULIAN PAUNCEFOTE. 
"(L.S.) JAMES G. BLAINE" 

And whereas the ratifications of the said 
Convention were exchanged at London on 
Uie 11th day of March, 189a 

Now, therefore. Her Majesty, by and with 
the advice of Her Privy Council, and in 
virtue of the authority committed to Her by 
tlie said recited Acts, doth order, and it is 
hereby ordered, that from and after the 4th 
day of April, 1890, the said Acti shall apply 
in the case of the United States of America, 
and of the said Convention with the United 
States of America. 

' Provided always, and it is hereby further 
ordered, that the operation of the said 
Extradition Acts, 1870 and 1873, shall be 
suspended within the Dominion of Canada 
BO far as relates to the United States of 
America and to the said Convention, and so 
long as the provisions of the Canadian Act 
aforesaid of 1886 continue in force, and no 
longer. C. L. PEEL. 

QBNERAL NOTES, 

JuDGK Lyhch Ahbad.— a rooord hu been made of 
the murden oommitted In the United Stotes for six 
yean pMt, and the total \b 14.770. For theM 5% 
penons have suffered death in aooordUmee with the 
proTiaionB of the law. Nine hundred and serentgr-ftye. 
however, have met their fate at the hands of Judge 
Lynch. If the latter statement be an jndex to pablio 
opinion . the abolition of capital punishment would be 
somewhat premature. 

FiRK iNSDBAirci.— What is a fire? is the question 
which a Paris Court wasreoently called upon to decide. 
The Countess Fitajames had had all her effeots insured 
by the Union Fire Insurance Company for flBSjOOO 
francs. In the list of jewels oorered by the policy was 
a pair of pearl earrings yalned at 18,00ii franoa and 
insured for 10,000. One afternoon, while dreasing, the 
Countess knocked the earrings aeeidentally from the 
mantelpiece into the open fire. Despite her strenuous 
efibrts with shovel and tongs the jewels were destroyed. 
She recovered the gold, valued at 60 f ranos, and de- 
manded from the company 9,940 francs indemnity for 
the loss of the pearls. The oompany refused to pay 
on the ground that the ordinary grate fire was not 
the kind of a fire contemplated in the insuranoe polioy. 
The Countess appealed to the Courts and got a 
decision in her favor. The judge held that ** an insur- 
ance against fire was an insurance against all kinds of 
fire— that was. insurance against any lo« oaused by 
any flames,"— iSr. 
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SUhe geg»t S^8. 



Vou XUL JUN5 28, 1890. Na 26. 



The axmoanoement has been made that 
the peiron who attempted to murder County 
Jadge Bristowe, at Nottingham station, some 
time ago» has committed suicide. It is cur- 
ious that the only successful attempt in Eng- 
land to murder a judicial oflBoer ended in the 
same way. In Monro's Ada CanedUmm there 
is to be found (Na clix., p. 236) a certificate, 
dated Nov. 4, 1616, made in the case of 
Barftnm v. Symeon, by Sir John Tyndal and 
Sir John Amye, with an endorsement there- 
on respecting the murder of Sir John Tyndal, 
who was a Master in Chancery. The en- 
dorsement says : " For making this report 
Sir John Tyndal was killed by Bartram, the 
plaintiff, 12th November, 1616." Bartram 
shot him dead in Lincoln's Inn, and after- 
wards escaped execution by hanging himself 
in prison. The assailant of Mr. Justice Field, 
of the United States Supreme Court, was 
shot dead in the act of committing the as- 
saolt The assailant of Chief Justice Austin, 
of the Bahamas, received thirty lashes. Ex- 
amples of attacks on judges are rare» and the 
assailants seem to fare badly ; so it may be 
hoped that such assaulto will wholly cease. 



The London Lena Journal notes the fact 
that the question of capital punishment has 
been twice carefully considered in England 
within the lastjfifty years; first, by a select 
committee of the House of Lords in 1847, 
which reported that " almost all witnesses 
and all authorities agree in opinion that for 
(^nces of the gravest kind the punishment 
of death ou^t to be retained ;" secondly, in 
1865-66, by a royal commission presided over 
by the Duke of Richmond, which, though 
** forbearing to enter into the abstract ques- 
tion of the expediency of abolishing or main- 
taining capital punishment, on which subject 
diflerences existed between them," recom- 
mended " that the punishment of death be 
retained for all murders deliberately commits 
ted with express malioe aforethought, such 



malice to be found as a fact by the jury," 
and also for all murders committed in the 
perpetration of arson, burglary, and other 
serious felonies. Four out of the twelve com- 
missioners (Dr. Lnshington, Mr. Bright, Mr. 
Neate and Mr. Ewart) signed a declaration 
to the effect that " capital punishment might 
safely and with advantage to the community 
be abolished," while a fifth, Mr. Justice 
CHagan, would have signed it but that he 
doubted whether public opinion in the coun- 
try was yet ripe for the acceptance of such a 
change. Amongst the witnesses examined 
(who in point of number were evenly bal- 
anced), Lord Bramwell, Colonel Henderson, 
Sir George Grey and Mr. Davis, the ordinary 
of Newgate, were of opinion that capital pun- 
ishment has a strongly deterrent effect, 
while Mr. Justice Denman thought that, on 
the whole, more was done by capital punish- 
ment OB it then existed (t.€., before the aboli- 
tion of public executions) to induce murders 
than to prevent them ; the late Chief Baron 
Kelly thought that the most severe secondary 
punishment that could be devised would be 
equally deterrent; and Lord S. G. Osborne 
believed that where murders proceed from 
strong provocation, ** no fear of death, not 
even if the rack should precede it, would 
have power to deter it" Mr. Davis made 
the important statement that, in his opinion, 
warders would be in danger, in watching 
over criminals under penal servitude for hfe, 
if capital punishment were abolished. 



couR sup^:rieure. 

DisT. DK Sagubnay, 13 nov. 1889. 
Coram Routhihr, J. 
Roy V, DuBBBGBR, et Fiuon, Tiers-opposanU 
Siparation de biens — AsHgnation — Tierce^ 

opposition, 
JuGfc :— lo. Que le rc^* copie donnf par le di- 
fendeurpour tenir lieu de la signification 
de Vaction, et dispensant la demanderesse 
des fmrmlith de l^asgignation, et le dSfatU 
de rapporter Paction au jour fixi pour le 
rapport, rendent irrigulier et nwZ, le jvge- 
mentpronongantla s^ration de biens ainsi 
que toutes les proMures gubsSquentes ^y 
rappoTtanU 
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2o. Que le liers-^jppodant, criancier du dSfendeWy 
n^ayarUpas SUparde ni appeU d Vinstance, 
avait le droU de eepourvoir pat tierce-oppo- 
sition. 

JuGEBftfiiNT: — "Gonsid^rant que le tiera- 
oppoeant a prouv^ les all^a^ essentiels de 
son. opposition faite en cette cause ; 

" Consid^rant qu'il est nn des creanciers de 
Georges DuBerger, d^fendeur en cette cause, 
et que ses int^r^ts comme tel criancier sont 
affect^ par le jugement en separation de biens 
rendu dans la pr^sente cause en favour de la 
demanderesse centre le d^endeur son man, 
danslaquelle instance le dit tiers-opposant 
n*a ete partie ni appel^ ; 

"Consid^rant que Paction en separation de 
biens institute en cette cause par la deman- 
deresse n'a pas 6t^ signifi^e l^galement sur le 
defendeur, ni rapport^e reguli^rement en 
Cour, au jour fix6 pour son rapport, et que le 
defendeur, par collusion avec la demande- 
resse, a dispense cette derni^re de toutes les 
formalites de Tassignation, exig^es par les 
articles 75, 76, 77 et 78 du C. P. C, contraire- 
ment aux articles 974 et 976 du m^me Code ; 
'' Considerant qu'd. F^poque de la dite ac- 
tion, le defendeur etait notoirement en fail- 
'lite et avait fait cession de ses biens, et que 
la separation de biens obtenue subsequem- 
ment par la demanderesse, en vertu des pro- 
cedures iliegales suB-dites, parait avoir ete 
prononcee pour favorieer la demanderesse, 
au detriment des creanciers de son mari dont 
le tiers-opposant est un, et en fraude de leurs 
droits ; 

" Cbnsiderant que les droits matrimoniaux 
de la demanderesse n'ont pas ete reguli^re- 
ment etablis, et que le jugement de separa- 
tion n'a pas ete reguliSrement execute, ce qui 
n'empeche pas la demanderesse de contester 
le bilan du failli, et demander A etre collo- 
quee par privil^e pour quatre millesix cents 
piastres sur le produit des biens de son mari, 
maintient la dite opposition du tiers-oppo- 
aant, declare nul et de nul effet le jugement 
de separation de biens obtenu en cette cause 
par la demanderesse et les procedures subse- 
quentes auxquelles le dit jugement sert de 
base — le tout avec depena." 

Confirme par laCour de Revision i Que- 
bec le 28 fevrier 1890. 



Angers (k Martin, procureurs du tiers-oppo- 
sant 
/. S, Perrault, procureur de la demande- 



(CA.) 



SUPERIOR CX)URT. 



Ayim ER, June 4, 1890. 

Coram Maiaiot, J. 

Ex parte Bank of Montbsal v. O^Hagan. 

Foreign Court — Jurisdiction. 

Held :—That to give a judgment, rendered by 
default in the courts of another prownce, 
extra territorial effect, it must be shetpn, 
either that the defendant possessed property 
in such other province at the time thai the 
action uxls brought, or thai he was served 
personally therein. 

The action was based upon defendant's two 
promissory notes amounting to the sum of 
$171, the plaintiff also setting up an exempli- 
fication of judgment on the notes obtained 
by default in the County Court of the County 
of Carleton, in the Province of Ontario, with 
costs taxed at the sum of $30. 

It was submitted by plaintifiTs attorney 
that the plaintiff could not be refused these 
costs. The exemplification was in accordance 
with sub-section 1 of Art. 1220, C. C It is 
true that by it, it does not appear that the 
defendant was served personally within the 
Province of Ontario, and Art. 42 b., C. C. P., 
consequently does not apply ; but the defen- 
dant made and dated the notes, and made 
them payable in the County of Carleton ; and 
by so doing accepted the jurisdiction of the 
courts of that place. Our own law would 
permit of these notes being sued there ; and 
the law of Ontario, in the absence of proof to 
the contrary, must be presumed to be similar. 
TheR. S. Ont, 1887, Vol. I, ch. 47, Arts. 2, 
19 and 55, show the constitution and jurisdic- 
tion of the Court and its power to award 
costs.. These costs form part of the present 
demand, and are not within the discretion 
of this tribunal 

The Court, after giving judgment for the 
amount of the notes, rejected the surplus of 
th0 demand for the following reasons : 
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^ Et ocxuid^rant qn'il n'appert pas que lore 
dajogement rendn contre ledit d^fendenren 
faveor de la demandereflse, dans la Cour du 
Cornt^ de Carleton dans la Province d'Onta- 
rio en date da six de f<gvrier dernier, que le 
(Ufeodeor r^ida dans la dite Province d'On- 
tario, on qne la dite Conr da Gomt^ de Carle- 
ton ait ea aacone jorisdiction ear le dit J. C. 
(yflagan, qai r^ide dans la Province de 
Quebec; 

"CoDsid^rant, en outre, qae rien ne fait 
Toir qne le dit defendeor eat des biens dans 
la dite Province d'Qntario lors de Tinstitution 
des prooM^s dans la dite province et la red- 
(iition da dit jagement, et qae les dits proc^ 
d^ ne paraiasent avoir ea d'aatre bat que 
cehi de multiplier les frais contre le dit d^- 
fendear, pratique abusive et qui doit dtre d6- 
cooragfe; la Cour rejette cette partie de la 
denumde qui a trait anx frais de la poursuite 
faite dans la Province d'Ontario, et condamne 
le d^fendear aux d^pens de cette cause 
comme dans one cause de $181, dont distrac- 
tion, etc." 

BtooU & McConnell for plaintiff. 
/. A Fleming for defendant 
(c: J. B.) 



PROBATE, DIVORCE AND ADMIRALTY. 

London, June 10, 1890. 

In ths Goods of Rhopa Sunn, deceased. 

Tettamentary Paper-^Deed of Gift admitted to 
Probate. 

This was a motion for a ^ant of adminis- 
tration with the will annexed to Elizabeth 
Walker of the following document : — 

^To all people to whom these presents 
may oome, I, Rhoda Slinn, do send greeting. 
Know ye that llie said Rhoda Slinn, of 3 
Hooae, 3 Court, West John Street, in ih« 
parish of Sheffield, in the West Riding of the 
ooonty of York, widow, for and in considera- 
tion of the love, goodwill, and affection which 
1 have and do bear towards my loving friend) 
Hizaboth Walker, wife of Joseph Walker, of 
•i Garden Street, of the same parish and 
ooonty, file cutter, have given and granted 
and by these presents do freely give and 
grant unto the said Elizabeth Walker, her 
beir8» execators, or administrators, the 



moneys invested in my name in the Shef- 
field Savings Bank, Norfolk Street, in the> 
parish of Sheffield aforesaid, to have and to 
bold as her or their own without any man- 
ner of condition. 

" In witness whereof I have hereunto put 
my hand and seal this 12th day of October 
1889. 

her 

"Rhoda X Slinn. 
mark. 
'< Signed, sealed, and delivered, in the pre- 
sence of us and in the presence of each other, 
"George Stuart 
" George Markley.'* 

Rhoda Slinn died November 3. 1889. There 
was evidence that she had intended to make 
a will, but that she had been led to believe 
that a deed of gift would be cheaper. There 
was also evidence that at the time the deed 
of gift above set out was executed she said 
she wished a certain person in America to 
have £10. 

Middietan^ for the applicant, cited Coek v 
Cooke, 1 P. & D. 241 ; Robertson v. Smith, 39 
Law J. Rep. P. & M. 41; 2 P. & D. 43; Inthe 
Goods of Coles, 2 P. & D. 362. Apart from 
other evidence, the expression as to the per- 
son in America shows that the deceased did 
not intend the deed to operate until after her 
death. 

The President : I am clearly of opinion 
that this paper ought to be admitted to pro- 
bate. It is clear that extrinsic evidence may 
be admitted to explain an ambiguous paper 
of this kind, as there is always an inherent 
improbability that the person executing it 
intended the property to go away from him 
or her in his or her lifetime. In this case, as 
in the others that have been cited, the ex- 
pressions are wholly inconsistent with an 
out-and-out gift In Robertson v. Smith there 
was an expression of a wish that a certain 
person should have £50. In this case there 
is a reference to another person, and an ex- 
pression of a wish that that person should 
have £10 if there was enough lefL I am of 
opinion that this paper is testamentary, and 
I grant probate of it accordingly. 
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FIEE INSURANCE. 

{By the UUe Mr, JusHce Machay.) 

[Registered in aeeordanee with tbe Oopyright Act] 

CHAPTER III. 

Of InSUBAULB InTBRXBT, THI SubJBLT iNSUBBDy 
AND WHO MAY BBOOMB InSUBEIX 

[Gontinaed from p. 197.] 

i 68. Interest of mortgagor and mortgagee. 

In the United States a mortgagor of pro- 
perty retains an insurable interest therein, 
80 long as his right of redemption continues.* 

In Lower Canada where a mortgagor al- 
ways retains his property and the fee of it, d 
fortiori may he insure; the mortgagee also 
may insure, as mortgagee. ^ 

But suppose the lender of money to insist 
on a sale d facuUi de rhnM, can A, seller 
with faculti de rimSri, insure ? Yes, he can 
insure his reversionary interest. 

In Massachusetts it has been held that the 
mortgagor's insurable interest will not be 
affected by the fact that the mortgage equals 
or exceeds the value of the property. ' 

Certainly it would not be affected in Lower 
Canada.^ 

A mortgagee can't be referred to the land 
mortgaged as continuing to offer ample se- 
curity for the debt It is in vain to say that 
the mortgagee has not been damnified. The 
mortgagee can't, recovering the insurance 
money, go afterwards and make the mortr 
gagor pay him the debt amount, but the 
mortgage securities must be transferred to 
the insurers ; and if the mortgagee at the time 
of the insurance be under incapacity to make 
such a transfer and subrogation, he ought to 



1 Strong ▼• Manufaeturera' Jru. Co., 10 Pick. 40 ; 
Tradm* Im. Co, v, Kob*H, 9 Tfen(2. 404 

' A mortgagor may generally innure and recover to 
the full yalae of the property. Gordon y. M<U9, F. A 
M, InM. Co.t 2 Pick. 219 / Strong t. Manv^fatfnrera* In*. 
Co., 10 Pick. 40. 

» Oordon V. Mwi9, F. d:M. In», Co,, 2 Pick. 249. 

* In O^Neill V. Ottarea Agricultural Ins. Co., 30 C. P. 
Rep., Ontario, there was a condition : Interest if 
*' changed in any manner, whether by act of insured 
or by operation of law, policy to be void." The insured 
mortgaged the property, whereby his interest became 
changed. Held, that the policy was avoided. In 
this case the insured sold and conveyed by way of 
mortgage. Query, in Lower Canada, would giving a 
mortgage in Quebec form vacate such policy ? 



disclose that fact, else he is guilty of conceal- 
ment * 

Duer says : There is no case in which after 
I>ayment to mortgagee by the insuiers, the 
mortgagee will be allowed to enforce for his 
own benefit payment from the mortgai<or of 
the original debt 

A person may, in the province of Quebec, 
insure his property however much mort- 
gaged. 

A mortgagor insures a house, insurance 
payable to mortgagee in case of loss. The 
mortgagor's interest is insured so^ with 
power to mortgagee to get the money. In 
case of loss the insurers have to pay whether 
the mortgage debt be paid or not 

If the debt be not paid the insurance 
money may pay it If paid, then the mort- 
gagee takes the money as a trustee; it was 
made over to him for a purpose accomplished) 
he must account to the mortgagor for it 
(So held in King case, 1850. Mass.) 

Mortgage creditors in Quebec often in- 
sure their debtor's houses mortgaged. The 
insurer in such case is a kind of surety 
though a conditional one, for the debt If 
the property be not burned in a given time 
he is free ; again, if the property be burned 
the insurer may go free if the insared have 
lost nothing. If he could never have been 
paid had the fire not happened (owing to 



6 Kemoehan y. N. Y. Bmcery F. Int. Co,, 6 Dner'a 
Rep. (AD. 1855). Whyte (assignee of Miller) v. Tke 
Home Jntwunee Co., Blaroh 30, 1871, Court of Re- 
view, Montreal. Tke Columbian Inmiranee Co. v. 
Lcnorenee, 2 Peters' R., was approved in 10 
Peters, and on eaeh occasion verdicts were set audei 
for being against it ; and if l^Ur y.jEtna Ine, Co., and 
some Massachusetts cases be against 2 and 10 Peters, it 
is because of NewYork ard MassaohusetU being agaimt 
the Supreme (?ourt and theWettem States jurispru- 
dence. Held : Miller had an insurable interest from 
possession and the verbal bargain even aa regards 
land that he had with his eo-partner. His oo-paitner 
was dead, but letters from him were extant, and his 
widow, half owner as eommimc, proves verbal sale by 
her deceased husband. Verbal sale of land is good in 
Lower CSanada ; proof is diffieult, that's alL Yet tbe 
Court of Revision would allow that if a tenant con- 
struct a house on the land leased, and It be removeable 
by him under his lease firom the landowner, if he in- 
sure that house as hie (the insured's), the faot of the 
preoariouB holding of the insured most be disclosed, on 
the principle of the (Columbian Insnranoe ease, 2 
Peters and 10 Peteia. 
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the inanfficiency of yalae of the property), 
the insored will not get i>aid. He mast 
show that his criance might have heen 
collocated m ordre tOUc 

It 18 beat for the mortgage creditors to in- 
snie their mortgage claim. 

{ 6d. TV hypothecary claim mtut be secured by 
the property. 

A mortgage creditor insaring may some- 
times not recover the amount insured ; be- 
cause of the existence of mortgages anterior 
to his, covering more than the value of the 
land and buildings mortgaged. A hypothe- 
cary right is often worth nothing. But in- 
BorerS) to get free from paying an insured 
mortgage creditor's loss alleged, must prove 
clearly the valueless character of the in- 
sured's right of hypothtquCf by proof of the 
value of the land and buildings mortgaged, 
SDd of the quantity of mortgage claims 
against it, anterior in date to the insured'^ 
In McOmivray v. Montreal Aes, Co.y one of 
the judges said that where a mortgagee in- 
sures to secure his mortgage claim, it is 
necessary for him to show that his claim 
was worth something ; for if anterior claims 
were undouhtedly larger than enough to eat 
up the whole value of the property insured 
then he could lose nothing by its destruction, 
and having lost nothing had no claim for 
indemnity, and so if, after a fire, enough 
Talue remains in the thing insured the mort* 
gage creditor ought not to get the policy 
amount 

2 70. Insurance as security for loan. 

Insurance is often effected by an owner 
debtor as a security for a loan. The in- 
sured would do well to stipulate that the 
insurance is for the creditor if the debt be 
SQbeisting at the time of a fire happening, 
but for his own after the debt is paid. A 
borrows £100 from B and promises to insure 
for B's benefit The insurers take the 
premium. The policy reads to secure B. 
Afterwards B is repaid by A, who, not ex- 
amining the policy, is tranquil, and even 
pays a renewal premium. The house in- 



sured 18 afterwards totally destroyed by fire. 
The insurers lose nothing.^ 

2 71. Mortgage creditor insuring debtor^s 
property. 

A mortgage creditor, in France, or in the 
province of Quebec, insuring his debtor's 
house, does not get the insurance money for 
himself, but as negotiorum gestor for the 
debtor's creditors generally. It is otherwise 
where he insures his mortgage debt claim.' 

If a mortgage creditor insure his debtor's 
house, mortgaged, and afterwards the debtor, 
or representatives, pay part of the debt, the 
insurers are relieved pro tanto. 

The mortgagor may insure, says Boudous- 
quie. No. 33, p. 63, and the mortgagee too, 
the same property. The two contracts can 
receive execution without the inconveniences 
that some see ; since the insurer who pays 
the creditor claimant insured is subrogated 
deplein droit into his rights of action against 
the debtor. If the creditor alone insure, the 
insurer paying him makes the debtor pay 
him, the insurer. 

If the mortgagor have insured at one 
office and the mortgagee at another ; if there 
be two different insurers, he who indemni- 
fies the mortgagee creditor goes against the 
mortgagor debtor, and this debtor calls upon 
his own proper insurer, and the debtor finds 
the benefit of his insurance in his liberation ; 
and the two insurances have not given place 
to double indemnity in respect of, or for, one 
and same object 

In France (Boudousquie, No. 33), a bad 
mortgage claim, or one that could never have 
been turned to account, owing to earlier 
mortgages, cannot be insured {ordre utile is 
required as a possibility). If the claim of 
the mortgagee could not be collocated en 



^ P. 310, Monthly Law Reporter of 1858, contra. 
Suppote, after a oontraot and insurance by the debtor 
in his own name, the policy be transferred to the 
mortgagee Hoss to be paid to mortgagee), the mort- 
gage ijs afterwards paid, then a fire takes place. There 
was a contract to insure. The obligations of the in- 
surers (76. p. 310) have not ceased* 

< See Angell, § 60. It is said here : ** Bot does he 
receive one and the same satisfaction for one debt." 
In France it would be said that he does. He would be 
held to receive his debt to the extent of his interest 
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ordre utile according to the value of the thing 
when burned, the immovable never was a 
secority to the .insured nor can he recover. 
And this is said to be the law of Lower 
Canada, Aylwin, J., dissenting, in Mont Abb, 
Co, V. McQiUivray.^ 

A chirographary creditor need hardly, soi 
insure his debtor's house ; for, says B, he 
can't insure his debtor's house in his own 
name, there is not " ma^re d amaunce ;" but 
he can insure it in the name of his 
debtor, and then on loss the indemnity will 
be distributed parjwtice ; the insured is held 
negoHofum gestor of the debtor in making the 
insurance. 

But the premium in such case can't be 
fastened on the debtor. And whereas the 
debtor may ratify and make the insurer 
pay, if loss happen, he may refuse, where all 
goes well and no fire occur, to ratify the 
negoHorum gettor^a doings. 

Angell, { 60a, says, a mortgagee who, at 
his own expense, insures his interest in the 
property mortgaged against loss by fire, 
vnthout particularly describing the nature of kis 
interest, is entitled, after fire and loss before 
payment of the mortgage debt, to recover 
the amount of the loss from the insurers to 
his own use, without assigning any part of 
his mortgage first to the insurers. He does 
not so receive two satisfactions, observed 
ShAw,Ch, J., in King y. The State Mutual K 
Ins. Co? A caae of Dohwon v. Laud,^ is re- 
ferred to in Angell. It is doubtful whether 
this would be considered sound lavF in 
Quebec. 

In the case of Ex parte Andrews in re 
Emmett* a right to £400 contingent on A's 
wife surviving her mother was assigned by 
A and wife to two creditors of A, upon trust, 
after payment of all debt and expenses, to 
pay the surplus to the transferors. The 
transferees insured the life of A*8 wife, with- 
out the knowledge of A or bis wife. Tlie 
wife died and A became bankrupt Each 
of the transferees got £200 from the In- 
surers ; yet the transferees claimed against 

» 8 L. c. R. 
« 7 Cush. 

" 8 Hare ; also in 7 Cuah. It followed after Ex 
parte Andrew in re Emmett, 2 Rose. 
« 2 Rose. 



the bankrupt's estate, without giving credit 
for anything. But they were ordered to 
give credit for what they had received. 
This would be so in Quebec 

In Dohson v. Laud, the authority of the 
above case was admitted; but the Vice- 
Chancellor distinguished that case from the 
one before him, on the ground that the 
latter, Dohson v. Laud, was the case of a 
common mortgage, while the other was the 
case of a trust The mortgagee is not a 
trustee for the mortgagor to all intents and 
purposes, said the Vice-Chancellor. In 
Quebec, semhU, this would not be held a 
sound case. 

i 72. Mortgagee mast sHpulaie to have benefit 
of insurance, 

A mortgagee stipulating that the mort- 
gagor shall insure the mortgaged property, 
should sUpnlate that he is to have the 
benefit of the insurance ; else, after a fire 
and assignment by the insured, the mort- 
gagee will in vain notify the insurance com- 
pany of claim by or for him.^ 

i 73. Insurance, loss payable to mortgagee. 

Where an insurance is effected by A, ** in 
case of fire the insurance money to be paid 
to C," a mortgage creditor of A, and A sub- 
sequently breaks a condition about other 
insurance and so avoids the policy, C can 
get nothing. The full rights in and to the 
policy were never Cs ; he was only appointed 
to have any money claims that A could 
possibly maintain. 



> LetM 7, Whitelev, 2 L. R., Eq. 143 ( A.D. 1866). 

O mort«:a«red to Hi who tranaferred to appellant 
Wheeler et al. Q had agreed to insure. Afterwards 
a authoriied J ik Q, to whom also he owed, to insare, 
and they did by open policy in their names. A fire 
happened. 

Held, that W. et al. had a lien after the claim of J 
So G affainst G was satisBed- 

Wheeler^ appellant, ▼. Factore and Traders ln§, Co, 
U. S. Sup. Oourt, 1879, Alb. L. J., 1880, p. 515. 

The general rule is that the mortgagee has no right 
to the benefit of a policy taken by the mortgagor unlets 
it is assigned to him. Carter v. Rockett, 8 Paige. 

But if mortgagor agreed to insure for the mortgagee* 
the latter has an equitable lien on the money due on a 
policy taken by mortgagor. Angell» $62. 
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Insoranoe by debtor of honset Iobs, if any, 
payable to mortgage ci^itor of insured. 
This is no insarance of tbe mortgage 
creditort interest Flandeni, p. 441, approved. 
Omtmental Lu. Co., appellant, d' Hvlman^ 
lespondent, Illinois, 1879; 34 Am. Rep. 
And an insured debtor might render un- 
available tbe first policy by acts and deeds 
of his against its conditions. Grosvcnor v. 
AtL Ins. Co., approved, N. York. New York 
and Pennsylvania and Maine cases agree. 
Black V. National, 24 L. C. Jurist, is bad 
law. 

I 74. Case where mortgagee's interest ceases. 

In Qoebec, where a mortgage creditor in- 
sores the house (mortgaged) of his debtor, 
this is held not to be insurance of the house 
perse, but of the creditor's security ; so that, 
though the boose be burned, if, before the 
mortgagee sues the insurer, it have been 
rebuilt by the mortgagor, the mortgagee 
cannot reoover as for loss by the fire. The 
reboilding by the debtor is held to free the 
insorer from obligation to pay. 

Mathewson v. Western Ins. Co.^ was an action 
to recover £400, amount of a policy of fire 
iosoraooe. In 1844, John Mathewson and 
wife sold a lot of land to C. P. Ladd, for a 
price in payment of which Ladd constituted 
a refill in favor of vendors of £60 per annum» 
for which the land was mortgaged. Ladd 
farther bound himself to erect a house on 
the k>t, of the value of £400, to insure it and 
to transfer the policy to the vendors as extra 
aecarity till the rente should be redeemed. 
He did build, but never insured. Mathewson 
and wife assigned the rente to the plaintiff, 
who, in March, 1853, effected the insurance 
for £400 on which the action was brought 
In Jane, 1853, the house insured was 
destroyed by fire. It was rebuilt, by Laddt 
immediately, and before plaintiff commenced 
his suit The defendants contended that 
they could not be held liable to pay ; that 
plaintiff had suffered no loss, and that the 
rebuilding of the house before the institution 
of tiie action relieved them from liability. 
The Court held that an insured must be 
under loss at the time his action is brought 

MLaJnrift 



(arKument from HamxLirm v. Mendes, 2 Burr.); 
that in the present case plaintifi^s security 
was as good as it had been before the fire ; 
that he had suffered no loss ; and that, under 
the circumstances, the action was to be dis- 
missed. The Court cited also, in support of 
its judgment, from Parsons Merc. Law, p. 509: 
"The mortgagee has an interest only equal to 
" his debt, and founded upon it ; and if the 
*' debt be paid the interest ceases, and the 
" policy is discharged. And if a house in- 
*' sured by a mortgagee were damaged by fire, 
"even considerably, or perhaps destroyed, 
*' it might be doubted, on what we should 
*' think good grounds, whether he could re- 
** cover, if it were proved that the remaining 
*' value of the premises mortgaged was 
" certainly more than sufficient to secure his 
" debt and all possible charges." 

With respect to this case> it may be re- 
marked that the rebuilding was performed 
by the debtor ; it might have been done, at 
his request, by third persons, builders, and 
for credit, these persons observing formalities 
of the law of Lower Canada, and so securing 
privilege for their outlay. Had this been 
the case the insurance company would have 
been condemned in favor of Mathewson no 
doubt 

Mathewson, when he insured, had security, 
by the land and by the building. Had Ladd 
not rebuilt, it would have been going far to 
say that the insurer was not liable, on plea 
that the land was worth the sum insured. 
It might not continue to be sa It might 
perish, yet the rente continue to be payable, 
and Ladd might be utterly bankrupt The 
intention of both insurer and insured might 
fairly be supposed to have been that if the 
house as a security for the debt disappeared 
the insurer would pay. 

A insures to the extent of £400 a house, 
and transfers the policy to B, who holds a 
mortgage on it for £400. Fire happens after- 
wards, and A files all particulars, showing a 
loss of £500. B afterwards settles with the 
insurers and discharges them, for £200 paid. 
A complains, and may, justly ; if A and B 
were creditors of thing commune, and B made 
remission of part, he would be held to in- 
demnify his associate for the hurt caused 
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him by the remise. Duranton, Tom. xi., p. 
190. 

{ 75. Limitation of interesU 

Tbe interest of a mortgagee, pledgee, or 
anyone having a lien upon property, is 
limited to the amount of his lien.^ 

i 76. Insurable interest continuing after mortr 
gagor has told property. 

In MaflsachusetU it has been held that a 
mortgagor of property to secure a debt due 
from him will continue to have an insurable 
interest therein, even after he has sold the 
property subject to the mortgage? 

It is so in Lower Canada. A mortgagor 
constantly sells property in Lower Canada 
charging the purchaser to pay off the mort- 
gage debts, and balance to him. Such seller 
(mortgagor « originally) may insure ; he 
plainly has interest; his vendee may be- 
come bankrupt, buildings on the land may 
be burned. 

It has been held in Massachusetts, that 
where one makes an assignment of his pro- 
perty for the benefit of creditors, he continues 
to have an insurable interest in the property 
assigned, unless it is made a condition of 
the assignment, that all the debts shall be 
released, and even then, if it can be shown 
that there is or probably will be a surplus 
remaining after paying all the debts.' 

A mortgagee cannot, unless by agreement, 
charge the mortgagor premiums he pays for 
insurance.* 

2 77. Insurance by mortgage creditor. 

There is a great advantage in the mortgage 
creditor taking a policy for himself. Where 
the assured takes the policy and merely 
transfers the amount of the loss, the creditor 
may have many things opposed to him, in 
case of loss. 

At the making of a mortgage, the mort- 
gagor may say that the mortgagee may 



cause insurance tobe efibcted on the property 
at the expense of the mortgagor, and that 
the premiams shall be added to the principal 
and interest as the debt to be paid on 
redemption. Then, if loss happen before the 
debt is i>aid, the sum jMiyable to the mort- 
gagee is the proceeds of a security furnished 
by the mortgagor, and it goes towards pay- 
ing the debt 

[To bo ooDtinaod.] 



* Carpenter ▼. Providence Washington Ina. Co., 16 
Peters. 495 ; Park v. General Interest Ina, Co.t 5 Pick. S3. 

3 WiUon T. HUl, 3 Metcalfe. 66. 

' Laxarut ▼. Commowecalth Ina. Co.^ 5 Pick. 76, S.C. 
19 Mi. 81. 

« 9 Allen. 128. 



INSOLVENT NOTICES, ETC 

Quebec Qffieiai Oazette, Jmme 2L 

Judicial AbandoiunenU. 

Paradis & Co.. traderB. Boberval. 
Percy J. Thompaon, doing bofineu andor name of 
Henderson Manufaoturins Co.f Montreal, Joxio^ 

Curaiort appoimted. 

Re Vital Cdi^, hotel-keeper, PlenisTille. ^ A. 
Quesnel, Arthabaskaville, curator, June 13^ 

Re Joseph E. Beanehemin, Nioolet.— C. A. Sylrestre, 
Nicolet, curator, June 13. 

Re Louis Despocas, Valleyfield.— Kent k Tarootta, 
Montreal, joint eurator, June 7. 

Julien H6bert et aL, Ste. Martinc^Kent ATurcotte, 
Montreal, joint ouratori June 13. 

Re Cldophai M. Lavigne.— C. Desmartean, Montreal. 
curator, June 10. 

Re John G. lAwranoe.— John Caldwell. Montreal, 
curator, June 14. 

Re Henderson Manufacturing Co.~-A. F. Riddell, 
Montreal, curator, June 13. 

Re Machinery Supply Association, MontreaL — A. 
W. Stevenson, Montreal* curator, June 19. 

Dividend*, 

Re Elodie Cdt^.— First and final dividend, payable 
July 2, Bilodeau & Renaod, Montreal, joint oorator. 

Re E. & Z. Durocher, Iberrille.— First and final 
dividend, payable July 9, A. F. Gervais, St. John's, 
curator. 

Re G. R. Fabre, Montreal.— First dividend, payable 
July 17, Kent A Turcotte. Montreal, joint curator. 

Re C N. Falardeau, trader, rAndenne LoretU.— 
First dividend, payable July 7, H. A. Bedaid* Quebec, 
curator. 

Re P. Houle, Ste. Perp6tne.— Fint dividend, pay- 
able July 17, Kent & Turootte, Montreal, johit ourator. 

Re A, Laurent, Sherbrooke.— First dividend, July 
17, Kent A Turcotte, Montreal, joint curator. 

Re J. H. Rafter, Montreal.— First dividend, payable 
July 17, Kent & Turcotte, Montreal, joint ourator. 

Separation at to p r operty. 

JAdtk L^toumeau vs. Ela^ar Laverdi^re, fanner and 
trader, parish.of St. Pierre^June 10. 
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A Bill psfised by the Hoose of Lords early 
in the Session, has for its object to abolish 
Vice-Admiralty Courts., and to transfer the 
johsdiction to the local Courts. In other 
words, the Admiralty Court will, in the colo- 
nies, be a purely colonial Court in theory, 
and oot, as now, a Court emanating from the 
jansdiction of the Admiralty of England. 
By section 5, the appeal from the local Ad- 
minlty Court is to be to the local Court of 
Appeal and thence (section 6) to the Privy 
CoanciL Thus the direct appeal which at 
present exists to the Queen in Council will 
be abolished. 



In the matter of the Central Bank, a judg- 
ment was rendered in the High Court of Jus- 
tice at Toronto, May 14, 1890, following the 
principle laid down by Chief Justice Johnson 
in Exchange Bank v. Montreal Oity and 2>t«- 
iriet Savings Bank, M. L. R, 2 S.C. 51, and 
affirmed in appeal, Sept 27, 1887. The Cen- 
tral Bank obtained a loan of $12,000 from the 
North American Life Insurance Company, 
OD the security of a transfer of 135 shares in 
the capital stock of the bank. The loan was 
repaid by the bank two months afterwards, 
bat the re-transfer of the shares was never 
accepted so as to divest the insurance com- 
pany of their title and vest it in another 
liolder, as required by the Bank Act The 
Central Bank being now in liquidation, the 
liquidators made an application to enforce 
against the insurance company the double 
liability on the 135 shares. The Master in 
Ordinary, Mr. Hodgins, Q.C., in refusing the 
application, observed :— •* The decision of 
the present Chief Justice of the Superior 
Coart of Quebec on a clause of the Savings 
Bank Act (R 8. C, a 122, s. 20), which has 
some analogy to the clause which I have 
cited from this insurance company's charter, 
is ?o much within the policy of the canon of 
corporation law I have referred to, that I 
have no hesitation in applying it to the case 



before me. Under a power conferred upon 
savings banks to loan their moneys on per- 
sonal security, taking as collateral thereto 
' stock of some chartered bank in Canada,' 
a savings bank acquired 307 shares in the 
the capital stock of tlie Exchange Bank as 
collateral security for loans made to several 
outside parties. On the winding up of the 
Exchange Bank, the liquidators sought to 
make the savings bank liable in respect of 
the 307 shares standing in its name in the 
books of the bank ; but the Court held that 
the savings bank could not acquire or hold 
such shares except as pledgees, and could not 
become the owner of such shares within the 
meaning of the Bank Act, and was not there- 
fore subject to the double liability imposed 

by that Act The case of Railway etc. 

Advertising Co, v. Molsons Bank, 2 Leg. News, 
207, is to the same effect" The canon re- 
ferred to above is that stated in Pickering v. 
Stephenson, L.B., 14 Eq. 322, that the govern- 
ing body of a corporation organized as a tra- 
ding partnership cannot in general use the 
funds of its community for any purpose other 
than those for which they were contributed, 
or authorized to be used. 



COURT OF QUEEN'S BENCH- 
MONTREAL* 

Constitutional lav>—Ciiy of Montreal— Butchers' 
private staUs—TaxaHon—Zl VicU (Q.) ch. 
51, sect 123, sub-sections 27, Zl—By4aw. 

Held, 1. That sub-sections 27 and 31 of 
sect 123 of 37 Vict (Q.), ch. 51, by which the 
Councif of the City of Montreal is authorized 
to regulate, license or restrain the sale, in any 
private stall or shop in the city outside of 
the public meat markets, of fresh meats, 
vegetables, fish, or other articles usually sold 
on markets, is within the powers of the pro- 
vmcial legislature. 

2. That the by-law passed by the City 
Council under the authority of the above- 
named sub-sections, fixing the license to sell 
in a private stall at $200, is valid.— Piflrww & 
Omr du Recorder, Dorion, Ch. J., Cross, Baby, 
Church, Bos86, JJ., June 26, 1889. 

^ To appear in Montreal Law Reports, 6 Q.B. 
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Expropriation — Railway — Arbitration — Arhi- 
trator rendering additional services to party. 

Held, The fact that a person who has acted 
as arbitrator in behalf of the landowner, has 
been paid by the company the amount taxed 
as fees for his services as arbitrator, does not 
preclude him from recovering from the party 
appointing him the value of additional ser- 
vices rendered to such party in connection 
with the same arbitration, but outside of the 
ordinary duties of an arbitrator, such as in- 
terviews, consultations, etc^Evans & Darling, 
Tessier, Cross, Baby, Church, Bosse, JJ., 
Nov. 20, 1889. 



payment was claimed in this case, were fur- 
nished at a time when the railway comx>any 
was in default to pay interest on bonds, and 
when the trustees might have taken pceses- 
sion under the terms of the Act, but neglect- 
ed to do so, the company was not tliereby 
constituted negoHorum gestor of the trustees, 
so as to render the latter liable for supplies 
necessary for the operation of the road, 
obtained by the company before the trustees 
took possession.— l^nuett & Wolhridge^ Tes- 
sier, Cross, Church, Boss^, Doherty, JJ., 
(Tessier, J., diss.), May 28, 1889. 



Trustees — South Eastern Railway Company — 
43-44 VicU (Q.), ch. 49Supplies furnished 
to company before trustees took possession. 

By the Act 43-44 Vict (Q.), ch. 49, the 
South Eastern Railway Company were au- 
thorized to issue mortgage bonds to a certain 
amount, and to convey the railway franchise 
rights and interest to trustees, representing 
the bondholders. The trustees were emx)ow- 
ered to take possession of the road in the 
event of default by the company to pay the 
bonds or interest thereon for 90 days. It was 
also provided (by sect. 10) that neither the 
company nor the trustees should have power 
to cease running any portion of the road. 
The respondent furnished supplies necessary 
for operating the road, after the execution of 
a trost deed in conformity with the statute 
above mentioned, but before the trustees 
took possession of the road for default by the 
company to pay interest on the bonds. The 
respondent first sued the company for tlie 
amount of his claim, and obtained judgment, 
and then brought the present action for the 
same causes against the trustees. 

Held, (Reversing the judgment of Jett^, J., 
M. L. R., 3 S. C. 238), That the effect of the 
Act above mentioned, and of the deed exe- 
cuted in conformity thereto, was not to con- 
vey the possession of the road to the trus- 
tees from the date of such deed, so as to 
constitute them pledgees ; and the trustees 
were not liable even for supplies necessary 
for operating the road, furnished before the 
time they assumed possession. 
2. That although the supplies for which 



CIRCUIT COURT. 

MoNTBBAi^ May 12, 1890. 

Before Bblakgbr, J. 

Johnston v. Coffin. 

Lessor and Lessee— Delay for mmmonB — One 
nonjundical day sufficient, 

A writ of ejectment was served on Satur- 
day, returnable on Monday. 

The defendant, by an exception to tlie 
form, pleaded that the delay was insufficient, 
that one juridical day should intervene 
between the day of service and day of return, 
and referred to Darby v. Bombardier, 2 Leg. 
News, p. 202, and Metayer dit SL Onge v. 
LaricMih'e, 21 L, C J. p. 27. 

The plaintiff cited arts. 75, 89 and 24 
C. C. P., and Botderisse v. Hebert, 2 Leg. 
News, p. 196, and Preston v. Paxton, 23 L.C.J. 
p. 210, OaUs V. Stewart, 23 L. C. J. 62 ; Crebassi 
V. Eihier, 2 R. L. 332. 

BblangeR) J., said tliat he could not decide 
otherwise in this case than he had already 
decided in Boulerisse v. Hebert, 2 Leg. News, 
196, cited by the plaintiff, and since tlie 
rendering of the judgment, the Courts had 
adopted that ruling. The Code of Procedure 
did not require that the intermediate day 
be juridical. The case cited as to the suf- 
ficiency of the delay should be followed. 

Exception d la forme dismissed. 
W. S. Walker, for plaintiff. 

Bustced <& Lane, for defendant 
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FIRE INSURANCE. 
(By the kUe Mr. JvMiice Machay,) 
[KcgtstonNi in aceordanee with the Gopyright Act] 

CHAPTER HI. 

Of Ikburablb Jstbbxst, thb Subjblt Insurbd, 
and who may bboomb insured. 

[Continued from p. 208.] 

A French clause is to this effect : This io- 
snrance is meant to guarantee the insured 
hh mortgage claim in the case of a fire 
'kmaging the said house, and of the pro- 
perty mortgaged not offering longer a suffi- 
< lent guaranty. 

The money received is the mortgagor's 
money; the mortgagor pays the premium. 
If the deht has heen paid before the loss, or 
Uiere is overplus, the mortgagee is trustee 
for the mortgagor ; but the insurer cannot 
'fo free. As to the relations between the 
mortgagee and the mortgagor, the insurer 
has no concern. 

I 78. Fnmranee, loss payable to mortgagee, 

Wheie the mortgagor insures a house, loss 
if any payable to mortgagee, the mortgagor's 
interest is insured with power of attorney 
irrevocable to mortgagee to receive the avails 
of the policy, if fire happen. In such case, if 
fire happen the insurers must pay, whether 
Uie mortgagor have previously paid the 
mortgagee or not If the debt have been 
paid, then the amount of loss received by the 
mortgagee ia received from a fund placed in 
his hand for a special purpose now accom- 
plished. The mortgagee receives it to the 
Qseof the mortgagor and must account for 
it' 

Where the mortgagee insures solely on 
liis own account, it is but an insurance of 
his debt' If his debt be paid the policy can 
Uve no operation ; ' nor can the mortgagor 
in aach case claim, for he has no interest in 
the policy.* How can any Court hold that 



' See ofafervationB of Shaw, CJ., in Kinp r. The 
*WeJf./'./«.. Cb..7Cuih. 

' Carpenter r. The Pnn. W. In$. Co. , Sopreme Court, 
l'Bit€d8tfttM.Stor7,J. 16 Peters. 

' This ii eoneeded hy Shaw. C. J. 

^ BoadoQiqaie etmtrcu 



a policy taken by A in his sole name shall 
avail to B, a stranger to the policy 7 observes 
Story, J., in the case of Carpenter v. Prov. W, 
Ins. Co.' 

I 79. VcHue of land mortgaged must he equal to 
claim vngwed. 

The mortgaged land (claim against or 
upon which is insured) must offer at the 
time of the insurance a value equal to the 
claim insured anU all other, earlier, claims 
against it Otherwise the insurance is im- 
proper, the creditor not having any real 
valuable gage.'^ 

The contract with the insurance company 
is a contract of indemnity, legal only as an 
indemnity commensurate with the interest 
of the insured.'* 

{ 80. Sale vander execution. 

In the United States a sale, by a Master 
in Chancery, of the property mortgaged, 
under a decree of foreclosure will terminate 
the interest of the mortgagor, ahhongh the 
decree may not have been enrolled, and no 
deed executed by the Master.* 

§ 81. Liability of carrier untU delivery of goods 
to consignee. 

A carrier is liable for loss by fire, though 
the carriage be ended ; if the goods have not 
been delivered to the consignee, and he has 



» 16 Peters. 

^ Boudoosquie. 

The Code of Holland prohibits insuranoe of a 
hypothecary olainii unless the creditor could be use- 
fully collocated if there had been no loss hy fire. 

* Per Vice. Chan, in Ex parte Andrew»t in re 
Emmett, 2 Rose K. 

A creditor insured his debtor's house for the full 
▼alueofit. It was burnt. The insuranoe more than 
suflSced to pay the creditor. The debtor, a stranger to 
the contract, asked for the difference) and he got it* 
the insured hypothecary creditor being held neootiomm 
gettar of the debtor for the exceu. There was no 
mention in the policy of the amount of the mortgage 
debt, and the insured was held to have acted in his 
own interest and the debtor's. Boudousquie, No. 97. 

< McLaren v. Hartford In». Co.,1 Selden. 151. 

Query, as to sheriff's sale alone in Lower Canada. 
Suppose the purchaser not to pay, may not the mort- 
gagor, after that* have an insurable interest) or is his 
property defeated ? Where the tenant has prom^d 
to insure, can the landlord da it at onee and charge the 
tenant, or must his recourse be in damages? Dufretne 
r. Lamontaanet Superior Court, Montreal) June, 1874. 
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not had a chance to get them away after 
arrival.' 

When one is so connected with property 
that he is liable to indemnify the owner in 
case of its destruction, or of damage to it, he 
has an insurable interest therein. 

Such is the interest of a carrier* wharfinger, 
or otlier bailee, of an agent, or other person 
who has taken property at his own risk, or 
agreed to get it insured for the benefit of the 
owner, and who will be liable for any loss if 
he fail to do so. Under this class of interests 
comes that of a tenant in Lower Canada, also 
that of an Insurer, which supports a contract 
of re-insurance for his benefit 

? 82. Intvrance by tenant. 

In Lower Canada, as in France, a tenant 
must pay his landlord's damage where the 
house occupied by the tenant is burned by 
negligence) and where a house is burnt the 
tenant is presumed negligent. Such a tenant 
can insure himself against the loss to which 
he is exposed by a landlord's suit against 
him in such a case. 

A tenant in England cannot, in the absence 
of special agreement, be called upon to re- 
build the house burned <lown accidentally 
during his occupation.' 

If the lessee covenants to repair, and the 
house is burned down by act of God, negli- 
gence or accident, he must restore (Comyn). 

Is the landlord, in the absence of express 
contract, bound to rebuild ; suppose he re- 
ceives the insurance money, and that the 
tenant is willing to hold on ? In England it 
is said, no ; but that the landlord shall not 
ask rent (Comyn). 

In France it is not so; total destruction 
ends the lease, but if the loss be partial the 
lease is not broken, and the landlord must 
repair (Troplong— Louage). But if the loss 
be through the fault of the tenant, he must 
pay. 

i 83. Tenant may inmare risk of hating to re^ 
bvild. 

The risqtte locatif i.f., the risk on the tenant 
to rebuild or pay dam^es in case of fire, is 



» MiM^ y. Bo9Um rf- Maine K. Co., A. D. 1856. 
« Comyn (Lanilord and tenant) [»!]. 



insurable. And a proprietor may insure the 
risk he has of trouble from his neighbours, 
if from negligence his house bums and the 
fire spreads to the neighbour's houses. 

The tenant who has insured the risque 
locatif cannot go against the insurer, if the 
proprietor be quite satisfied and do not 
trouble the tenant, e.^. if he be satisfied from 
other personal insuranoofl.^ 

In case of riiqae locaHf insured and fire 
happening, can the proprietor intervene and 
claim from the insurance company as if he, 
the proprietor, had a subrogation into the 
place of his tenant ? Not in France. 

If insured be bankrupt, all his creditors 
take of the proceeds of insurance of ritque 
locatif. The proprietor snfibrs, so, in France. 

In the case of Penwfylvania R. Co, v. Kerr^ 
sparks from a locomotive set on fire a ware- 
house near the track, and from the ware- 
house the fire went on to a hotel 39 feet ofl*, 
which was destroyed. Suit was brought 
against the railroad company fordami^es 
suffered by loss of the hotel, and they were 
recovered in the original Court But the 
Supreme Court reversed the judgment on the 
ground that the fire came from the ware- 
house, and not from the locomotive directly. 
Secondary cause operating from an interven- 
ing cause is too remote.' It may be questioned 
whether the above case is not in oonfiict 
with Smith v. London & Southvxslem R. Co} 
In this case heaps of hedge trimmings were 
left by servants of the railroad company near 
the track, and were set on fire by sparks 
from the locomotive. The wind spread the 
fire to a cottage 200 yards ofi*, and the plainUfi' 
recovered the value of goods burnt in the 
cottage. 

i 84. When lessee is Hable in lAAtmana. 

According to Article 2693 of the Civil Code 
of Louisiana, the lessee can only be liable for 
destruction by fire when it is proved tliat the 



» Paris, 10 Maroh, 1871. 

^ Tet in oollision cases, one ship Ai coming upon 
another B, and making it go out of its way bat hit 
another C, damaging it, C must sue A, and will fail 
again.st B. Law Rep. A.D. 1877. In Lower Canada, 
however, direct action would probably lie by C ag^nst 
B. B going en garantit against A. 

< Law Rep. 6 G. P. (Jan., 1870). 
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same has happened either by his own fault 
or neglect or by tl^t of hiB family. [11 
Tonllier, p. 206, is cited.] 

{ 85. Burden of proof a» io person infavlL 

Sappose A's house to bum, is the burden 
on B his neighbour to prove his fault, where- 
by he, B, has suffered, or are fault and neglir 
gonce to be presumed ? Some say that A is 
blaineable and has burden to free himself; 
for firss occur most frequently from fault 
But the majority hold that neighbours 
prosecuting indemnity have burden of proof, 
because the actor has to prove— he who 
alleges has to prov&^ 

Ad legem Aquiliam, lib. ix, tit. 2. Yoet, 
sec. 20. Fire happening in a house, is the 
occupant^ or tenant, bound to prove his own 
diligence and freedom from fault? Or, has 
the proprietor, or have the neighbours injured, 
the burden of proving fault of occupant of the 
house first burnt? 

ZachinoBUS and Vinnius put the onus on the 
occupant; as fire is most often caused by 
some £ault of the occupant^ so he must prove 
himself not in fault More regular is it, says 
Voet, to put the burden of proof of fault upon 
the landlord or the neighbour suing the 
occupant; for "actori incumbet probatio;'' 
and ** affirmanti probatlo imponenda." 3rdly 
(Voet says), because in doubt everybody is 
to be supposed diligent until the contrary be 
proved. Feresius, Mascardus and others 
sapport this, says Voet 

J 86. Presumption in favor of lexsor. 

Article 1629, Civil Code of Lower Canada, 
•ays: When premises lease<l are hurt by 
fire, there is a legal presumption in favor of 
the lessor that it was caused by the fault of 
the lessee, and unless he prove the contrary, 
he is answerable to the lessor. 

Alt 1630 says the presumption of 1G29 
against the lessee is only in favor of the 
lessor, and not in favor of a neighbouring 
proprietor who suffers loss by fire which has 
originated in the premises occupied by the 



SemUey the usufructuary has not presump- 
tion of fault ordered against him, and fire in 

^Vo«tad.P.lih,9,Tit.2. 



his case is presumed an unforeseen event— co« 
fortuU^&nd he who alleges fault must prove 
it 

i 87. Covenant to repair. 

Where there is a covenant to repair, and 
farther covenant that the tenant shall insure 
for a sum stated, and the house is burned, 
the lessee is to repair, he cannot pretend 
limitation of liability— (to the amount of the 
insurance sum stated) ; there were and are 
two covenants.* 

A tenant who is obliged to leave the 
premises in repair must rebuild if a fire 
occur.* 

§ 88. Obligation to rebuild for tenant. 

If the landlord's house be burned without 
fault of the tenant, but it be insured, and the 
landlord get the money, if he have a tenant 
in it for a term of years, can this tenant 
hold on for a term of years and insist on the 
landlord spending the insurance proceeds in 
rebuilding?' Troplong, Louage, No. 219, 
would seem to say sa* 

i 89. Lease terminated by total destruction of 
building. 

Art. 1660 of the Code of Lower Canada 
says, if the house be totally destroyed the 
lease is ended. If partially destroyed the 
tenant may hold on at a diminished rent, or 
he may claim resiliation of the lease, but 
can claim no damages. 

J 90. Exemption of tenant in England, 

In England, in case of accidental fire and 
the destruction of the leased house, the 
tenant at common law would have been 
guilty of waste if he neglected to rebuild. 
But by 6 Anne, c. 31, made perpetual by 10 
Anne, it is enacted that no suit shaJl lie 
against any person in whose house accidental 
fire shall begin, or recompense made by such 
person for any damage suffered, except in 

* Diffiv T. Atkiwion Hal,, 4 Camp. 

* Pym T. Blacklmm, 3 Cflsea in Chftne. Vesey, Jr. 
^ Dalloi of 1S33, 2nd part, p. 193. 

4 Bat the above h&s received some eehec*, saj's 
Troplong, referring to Sirey, A.D. 1828, 2nd part, p. 18i 
Arr^t of 5 May, 1826. Troplong says he would always 
allow the tenant to claim the repairs in case of partial 
loss, so as to secure him perfect youimemee. 
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case of contract between lessor and lessee to 
the contrary.' 

Jf the lessee covenant to repair, and the 
house is burned by accident or otherwise, 
he is bound to rebuild.' So it is common to 
stipulate in leases against accidents by fire. 

J 91. Proprietor may insure against loss of rent 
by fire. 

Loss of rent through a house being burnt 
is not a loss by fire within the meaning of 
ordinary policies. By condition on many 
policies such loss is declared not to be insured 
against But it may be made, by agreement, 
th^ subject of insurance. Any person having 
interest in rent may insure the rent from 
loss by fire, and he gets paid in case of loss, 
rent from the time of the fire up to the 
time fixed by the policy.' 

A rector of a parish in Lower Canada in- 
sured himself against loss of his salary if his 
church were burned down. (He depended 
chiefly upon the pew rents.) The church 
was totally destroyed by fire» and the rector 
got paid by the insurers until it was rebuilt- 

A railway company has an insurable in- 
terest in buildings liable to be burned by 
sparks from its locomotives, and for which 
injury the company would be obliged to 
indemnify. 

Rent may be insured by the proprietor: 
e.g. f on the rental only of a house belong- 
ing to assured occupied by A, $400. This 
insurance is payable only in the event 
of the house being damaged or destroyed by 
fire so as to be untenantable, and the insur- 
ance covers the rental of said house from the 
time of the fire during the period necessary 
for its reinstatement, or of perfect repair, not 
exceeding one year's rent 

J 92. Proprietor may insure against liability to 
indemnify neighbour. 

In France and Lower Canada, a proprietor 
who, in case of a fire in his house, may be 
held liable to indemnify his neighbours for 
the losses of their houses burned by the fire 
communicating to them, can insure not only 

» Comyn [201]. 
« Comyn [202]. 
S3 Kent 



his own house but also himself against losses 
to which he is expoeei^ by the operation of 
actions en garantie of his neighbours. 

A tailor insuring the merchandize and 
furniture of his shop can't, on fire happening* 
claim as for damages through suspension of 
his commerce during the reinstatement The 
arbitrator had ordered indemnity for such 
alleged damages. The company insurer 
appealed, and succeeded in striking off these 
damages, 340 francs.* 

i 93. Proprietor of house adjoining that wherein 
fire commences. 

Where the burning of a house is caused by 
negligence, and fire from the burning de. 
stroys an adjoining house, the owner of the 
latter has not an action on account of the 
negligence which originated the fire.' 

But it is not thus in Lower Canada, 
Comyn's Big. " AcUon on the case for negli- 
gence," A. 6, " Man who by negligence bums 
his own house and mine also must pay me.'* 

In Lower Canada if you stow hay in yoar 
hayloft, and it cause fire, you must pay me, 
your neighbour, for my property burned by 
reason of your fire. In Lower Canada the 
tenant of the hayloft would be liable in sach 
a case towards bis landlord, and then to all 
others. 

In the case of Whyie v. The Home Insurance 
Co.,^ a miller insured a house upon land 
which was another's, yet he recovered.^ 

i 94. Insurable interest of vendee, goods stopped 
in transitiu 

A vendee insures goods bought by bim. 
If he become bankrupt and the goods be 
stopped in transitu, can anybody recover? 
See Gay v. Harrison,^ In this case it was 
held that, under the circumstances^ the vendee 
after the stoppage in transitu, which followed 
an abandonment, had no property in the 
goods insured. But, generally, after stoppage 
in transitu has the vendee an insurable in- 



1 Cour Royale, Paris, 26 April, 1833. 

« Rvan V. N. Y, Central R,R, Co,, 35 N. T. Rap. 
Compare Peniuylvania R, Co. ▼. Kerr, Flanden, p. 546 

» 14 L. C. Jurist, 301. 

* 18 Pick. 419. See also lyUr y. JElwi In$. Co,, 12 
Wend. 507 ; Flanders, p. 306. 

UOB.&C. 
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temt? I cannot doubt it Stoppage in 
tnmtu assumes the continuance of the con- 
tract of sale ; the vendor may sue for the 
original price, notwithstanding the stoppage 
tn tranntu, if he be ready to deliver the goods 
on payment of their price. Moreover, the 
vendor has no right to resell till the period 
of credit has expired ; till then the goods, 
though stopped, are at the risk of the vendee. 
Even after the period of credit has expired 
the goods are the vendee's, who is not 
divested of them until put en demeure (until 
he has had the goods offered to him but has 
lefosed to take them and pay). Up to the 
last minute, so long as the vendee has not 
been divested of his property in the goods, 
he may pay, get the goods, make a profit 
I flee clearly that he has an insurable in- 
terest I would add that stoppage in trangitu 
may be made though the goods have been 
paid for in part Nobody can doubt that in 
this case the vendee has insurable interest 
In the United States the vendee of pro- 
perty under an executory contract of sale 
has an insurable interest, though he has 
paid no part of the consideration, nor even 
obtained actual or constructive possession 
of it The test of his interest^ if he has ex- 
pended nothing upon the property, is his 
liability to the vendor. If the destruction or 
injniyof the property will not cancel or 
diminish this liability, his interest is in- 
sorable. Neither will his interest be affected 
by his failure to do some act, upon the per- 
formance of which the obligation of the 
vendor depends, because, notwithstanding 
this breach of the contract by the vendee, the 
vendor may not choose to take advantage of 
it, and may still compel the vendee to receive 
the property, and comply with the remaining 
terms of the purchase.^ 

1 95. Inswrabk interest of unpaid vendor. 
The vendor also, as long as he retains the 

1 ^Kirjb* V. MankaU, 2 Bing. N. C. 761 ; Kennv v. 
Clnrkmm, 1 Johns. 385; Bider y. Ocean Jtu. Co.t20 
Pick. 259; MeOitmev r. Fire Ina, Co,, 1 Wend. 85; 
wChia Fire Int. Co. v. Tyler, 12 Wend. 507 ; S. C. 16 id. 
3% ; CUmnbia Int. Co. ▼. Lmorence, 2 Petera 25. But 
the oontnet must be a valid one, and made according 
tolAw.oraninsunuiee wiU not be sustained. Stoek- 
^aleT.l>iai2op,6Mees. & W. 224 ; Warder y. Horton, 

4Biiine7S29. 



legal title, has an insurable interest to the 
amount of the sum remaining due upon the 
contract, for though he has the right to 
compel the purchaser to pay for the property, 
notwithstanding its destruction by fire be- 
fore the execution of the contract, still he 
may be unable to do so by reason of the 
insolvency of the vendee, or from some other 
cause, in which case the property is his only 
security, and any injury to it will be a loss 
to him.* 

The interest of a vendor, mortgagor, etc., 
is so entirely distinct from that of the vendee 
or mortgagee, that the simultaneous exist- 
ence of two policies on the same property, 
one affected by the former, and the other by 
the latter, will not amount to a double in- 
surance.' 

§ 96. Person who has promise of sale. 

The vendee of property under an executory 
contract of sale has an insurable interest to 
its full value, provided the destruction or 
injury of the property would not affect his 
liability to the vendor. If he has paid the 
purchase money, or expended anything upon 
the subject insured, he has a direct insurable 
interest in the nature of an equitable owner- 
ship, without regard to his liability to the 
vendor, and if he has not, he may still be 
obliged to pay the price and receive the 
property, notwithstanding any diminution 
of its value, and ho is consequently materially 
interested in its preservation.' 

In Lower Canada, a man, having obtained 
a promise of sale to him of a house and paid 
for it, may insure the house to the extent of 
his interest But he ought to describe his 
interest? 

8 97. BaUee tvho is liable for loss. 

In England and the United States, a bailee 
of property, who is liable to the owner in 
case of its loss, has an insurable interest 
therein to the full extent of its value ; ^ and 
the value of the insurable interest of an in- 



1 ^tna Fire Ins. Co, v. Tyler, 16 Wend. 385. 

« j^tna Fire Ins. Co. v. TifUr, 12 Wend. 507 ; S. 0., 
16 id, 385. 

a Jiltna Fire Ins. Co. ▼. TyUr, 12 Wend. 507; S. C. 
16 uf. 385 ; Columbian, Ine. Co. r. Lauirence, 2 Peters 25. 

« Crowley y. Cohen, S B. & Ad. 478. 
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surer of property is the amount he has at 
risk upon iV 

J 97- Consignee with power to seU, 

In New York a consignee or commission 
merchant, in possession of goods with a 
power to 9cU the same, may insure them against 
fire in his own name to their fuU vcUveJ' 

The Court in this case lay stress upon the 
fact that the insured was something more 
than a naked consignee, and because he is 
intrusted with a power to sell, they put his 
interest upon the same ground as that of a 
trustee, and whatever amount he may 
recover from the insurers he will hold in 
trust for his consignors. This case has been 
recognized as authority in Kentucky in the 
case of Jackson v. jEtna Ins. Co., reported in 
Am. Law Reg. Apr. No. 1864, p. 374. 

? 98. Person who has contracted to purchase. 

A person having contracted for the pur- 
chase of buildings, and made part payment, 
on a contract to receive a deed when the 
whole payment is made, has an insurable 
interest in the premises to their entire 
value.' 

i 99. Liability of reinsurer. 

The amount of the reinsurer's liability to 
the reassured is the sum which the latter is 
legally liable to pay the original insured, and 
is not subject to be reduced by the insolvency 
of the reassured, and his consequent in- 
ability to pay to the original insured the 
full amount, for which he is liable.^ 

A insures his goods at the Phoinix for 
£1500. The Phoenix reassures at the Colonial 
for £500. Fire happena A's loss is total. 

1 Olive V. Green, 3 Mass. 133; BartleH v. TfnftCT-, 13 
ui. 267 ; N. Y. Bowery Fire /rw. Co. y. N. Y. Im. Co., 
17 Wend. 

« Be Forest Y, Fulton Fire In*. Co., 1 Hall. 84, For 
later law on subject of consignee's insurable intereut, 
see Ehneorih v. Alliance M. Ins. Co.t L. R. 7 C. P. 
(July 1873). Fore9t v. luUon Int. Co., founded a good 
deal upon Lucena v. Cranfford, was approved, l>uer 
notwithstanding, 

» McGimey y. Pkaen. Ins, Co., 1 Wend. 35 (A.D. 
1829). 

« 1 Marshall on Ins. 143 ; Hone v. M\U. Safety Int. 
Co., 1 Sanford Rep. Sup. Ct. of City of N. Y.1S7; 
Jlerckenratk y. Am. MtU, Ins. Co., 3 Barbour's Chan. 
R. (N. Y.) 63. 



The Phoenix becomes bankrupt, and is in 
liquidation ; only paying one shilling in the £. 
A can't go to the Colonial, but the assignee 
of the Phcenix bankrupt estate does, and gets 
X500. Yet A can only get from the estate 
of the Phcenix £75. 



INSOL VENT NOTICES, ETC. 

Qticbec Official Oaxette, June 28. 

Judicial Abandonment, 

Charles Leboutillier, doing business under name of 
John Leboutillier & Co.. Gaspd Basin, June 13L 

Curators appointed. 

Re AUan J. Lawson, Montreal.— A. W. Stevenson, 
Montreal, curator, June 23L 

Be Pronovost A Roy, traders, St. F61ioien.— J. B, A. 
Letellier, curator, June 9. 

Dividends. 

Be Blake Bros.—Elnal dividend, payable July U, J. 
Patrick. Cannel Hill, curator. 

Be Alexander Maheu, St. Chrysostdme.— Flnt and 
final dividend, payable July 28, Kent & Turcotto, 
Montreal, joint-curator. 

Be Nazaire Prevoet, Sorel.— First and final dividend, 
payable July 28, Kent k Turootte, Montreal, joint- 
curator. 

Be L. 0. Roy, trader, St. Francois Montmagny.— 
First and final diTidendf payable July 14, H. A. Bedaid. 
Quebect curator. 

Separation at to property, 

Rosalie Bonfiard vs. Franyois-Xarier Lamothe, 
Tillage of Upton, June 11. 



LoBD Eldov's MARsiA6B.->John Scott, aftenrardfl 
Lord Eldon, ran away with his wife at a reiy early 
age. " The window from whloh Bessie Surtees de- 
scended into her lover's arms is still pointed oat to 
every visitor to Newcastle as he pauses before the 
old house— the home of the wealthy banker, her father, 
in Sandhill, not five hundred yards from the great 
suspension bridge which spans the Tyne." In his old 
age, Lord Eldon used to tell how piteous was their oon- 
dition. *' On the third morning after the union oar 
funds were ezhaosted ; we had not a home to go to, 
and we know not whether our friends would ever 
speak to us agun." One of his earliest legal exper- 
iences was in reading, as substitute, the Vinerian law 
lecture. " I began," he says, *' without knowing a 
single word ttiat was in it. It was upon the statute of 
' young men mnning away with maidens.' Fancy me 
reading with about one hundred and forty boys and 
young men, all giggling at the nrofesitor. Such a tit- 
tering audience no one ever had." The scanty means 
ot the young pe<iple had one unpleasant effect The^ 
developed in the pretty young bnde habits of thrift 
which hardened into extreme parsimony. She was 
also very a verse to society ; for the run-awa^ mar- 
riage made hor delicately sensitive about society in 
the beginning, and at la«t it became distasteful to her. 
Curiously enough their eldest daughter married with- 
out the consent of her parents. 
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SUPREME COURT OF CANADA. 

Ottawa, June 13, 1890. 
Qoelwe.] 

NoBTH Shom Railway Co. v. McWillib et al. 

BaUway — Damages cawed by fparks frcm 
lowmoUve — RetpciMiWity of company — 
Jt&a ck. 109, Kc. 27—51 Fie, ctu 29, «rc 
Tl^l-'UmiUUum of actions fvT damages. 

A railway company by running a heavy 
train on an up grade when there was a strong 
wind, caoaed an unusual quantity of sparks 
to escape from the locomotive, which set fire 
to a bam situated in dose proximity to the 
nulway track. 

Hdd, affirming the judgment of the Court 
of Qaeen's Bench, Province of Quebec, M.L.R., 
5 Q.B. 122, that there was sufficient evidence 
of negligence to make the railway company 
liable for the damage caused by the fire. 

P«rGwynne,J. That the "damage" re- 
ferred to in sec. 27 of ch. 109, R.S.C., and 
sec. 287 of 51 Vic, ch. 29, is " damage " done 
by the railway itself, and not by reason of 
the default or neglect of the company run- 
ning the railway, or of a company having 
rmming powers over it, and therefore the 
prescription of six months referred to in said 
sections is not available in an action like the 
present 

Appeal dismissed with costs. 

Brosseau for appellant 

BoUnson, Q.C, and Oeoffrion, ftC, for re- 
ipondent 



QaebM.] 



Ottawa, June 13, 1890. 

JONBB V. FiSHBR. 



Damage to land by construction of dam—Servi' 
tude—Afis. 603, 649, CC, aS,L.a ch, 51 
-^Improvement of water courses. 

Where a proprietor has, for the purpose of 
improving the value of a water power, built 
adamoverawateroooise running through 



his property, and has not constructed any 
mill or manufactory in connection with the 
dam, he cannot in an action of damages 
brought by a riparian proprietor whose land 
has been overflowed by reason of the con- 
struction of the dam, justify under the pro- 
visions of ch. 51, C.8.L.C. 

Where the proprietor of a water course 
raises the level of the water by the construc- 
tion of a dam, so as to overflow the land of 
other riparian owners, he cannot acquire by 
possession or prescription a right or title to 
the maintenance of the dam in question, 
Arts. 503, 649, C.C. 

Appeal dismissed with costs. 

Laflamme, 0.0,, for appellant* 

Oeoffrion, Q,C', axid Duffy t for respondent 

Ottawa, June 12, 1890. 
Quebec.} 

Vbnnkr v. Sun Life Insurancb Co. 

Life Insurance — Unconditional policy — ift»- 
represeniaOons — Effect of^Indication of 
payment—Return of premium^Additional 
parties to a guit—R,S.C, ch, 124, sees, 27 
and 2S—Arts, 2487, 2488, 2585, CC, 

An unconditional policy of life insurance 
was Issued in favour of a third party, creditor 
of the assured, *' upon the representations, 
agreements and stipulations " contained in 
the application for the policy signed by the 
assured, one of which was that ** if any mis- 
representation was made by the applicant or 
untrue answers given by him to the medical 
examiner of the company, then in such a 
case the premiums paid would become 
forfeited and the policy be null and void.'' 
Upon the death of the assured, the person to 
whom the policy was made payable sued 
the company, and at the trial it was proved 
that the answers given by the applicant as 
to his health were untrue, the insurer's own 
medical attendant stating that assured's 
was a life not insurable. 

Heldj 1st, that the policy was thereby made 
void ab initio, and the insurer could invoke 
such nullity against the person in whose 
favour the policy was made payable, and 
was not obliged to return any part of the 
premium paid. 
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2iid. That the statemente misrepresented 
being referred to in express terms in the 
body of the policy, the provisions of sees. 
27 and 28 R.S.C., ch. 124, could not be relied 
on to validate the policy, assuming such en- 
actments to be intra vires of the parliament 
of Canada, upon which point it was not 
necessary to decide. 

3rd. That the indication by the assured 
of the person to whom the policy should be 
paid in case of death, and the consent by 
the company to pay such person, did not 
effect novation (Art. 1174, CC.) ; and the 
provisions contained in Art 1180, CO., are 
not applicable in such a case. 

It is too late to raise an objection for the 
first time on the argument before the 
Supreme Court that the legal representatives 
of the assured were not made parties to the 
contestation between the parties in the 
cause. 

Appeal dismissed with costs. 

Oeoffirionf Q,C., &nd Amyot, Q.C., for ap- 
pellant 

LangdieTt ftC, for respondent 



Ottawa, June 12, 1890. 



Ontario.] 



Shoolbrbd V. Clark. 



of to provincial company — Tftndin^-tippro- 
ceedinga-'Referenoe to maater. 

The Union Fire Insurance Company was 
incorporated by the Ontario Jjegislature, and 
having become insolvent, an assignee was 
appointed to settle its affairs under the In- 
solvent Act of 1876. When the Winding-up 
Act was passed a petition was presented to 
the Court to have the company wound up 
under its provisions, and a winding-np order 
was made, which was set aside by the 
Supreme Court of Canada (14 Can. S.C.R. 
624). A second winding-up order having 
been made and confirmed by tlie Court of 
Appeal, a second appeal wact had to the 
Supreme Court by S., a shareholder. 

Hdd, affirming the judgment of the Court 
of Appeal (16 Ont App. R. 161), and that of 
the Chancellor (14 O. R. 618), that notwith- 
standing the company was incorporated by 



the provincial legislature it could be pat into 
compulsory liquidatioa and wound up under 
the Dominion Winding-up Act, R.8.C. c. 129. 

Hddt also, that the powers assigned to 
provincial courts or judges by the Winding- 
up Act are to be exercised by means of the 
ordinary machinery of the courts and their 
ordinary procedure. It was therefore no 
ground of objection to the winding-up order 
in this case that it was referred to a master 
to settle the security to be given by the 
liquidator appointed therein. 

Appeal dismissed with co6t& 

S. H. Blake, Q.a, and McLean, for the ap- 
pellant 

Bain, Q.C,, for the respondents. 



Ottawa, June 12, 1890. 
Ontario.] 

Clabkson v. Ryan. 

Lien^Costs of execution creditor^Attignmeni 
for general benefit of creditors— Construction 
of Statutes 48 Vict,, c. 26, t. 9—49 Vict, c. 
25, 8. 2. 

48 Vict {(>.), c. 26, s. 9, as amended by 49 
Vict (O.), c 25, s. 2, provides that an assign- 
ment for the general benefit of creditors has 
precedence over all executions not completely 
executed by payment '* subject to the lien, if 
any, of an execution creditor for his costs where 
there is but one execution in the sheriff^'s 
hands, or the lien, if any, of the creditor for 
his costs who has the first execution in the 
sheriff's hands.'' 

Held, per Ritchie, C.J., Foumier and 
Taschereau, J J , affirming the judgment of 
the Court of Appeal (16 Ont App. R. 311), 
that the lien referred to in this section at- 
taches to the full costs of the action of the 
execution creditor against the insolvent 
debtor. 

Held, per Gwynne and Patterson, JJ., dis- 
senting, that such lien is only for the costs of 
issuing execution and sheriff's fees eta, in- 
curred in executing the sama 

The statute of Ontario requiring special 
leave to appeal to the Supreme Court in 
cases where the amount in controversy is 
under $1,000 (s. 43 Jud. Act, 1881)i8u/fra 
vires of the legislature of Ontario and not 
binding on the Supreme Court 
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The Court of Appeal cannot impose npon a 
suitor conditions npon which he shall be 
aUowed to appeal to this Court 

Appeal dismissed with costs. 

Iby, Q,C., for the appellant 

AyUtworth for the respondent 

Ottawa, Jane 12, 1890. 

British Oolambia.] 

TuBNKB V. Paflvosr. 

SfaUufe of frauds — Contract rdoHng to interest 
in tomd-^Part performance. 

B., a resident of British Columbia, wrote to 
his sister in England that he would like one 
of her children to come out to him, and in a 
seoond letter he said, " I want to get some 
relation here, for what property I have» in 
casd of sudden death, would be eat up by 
oatsiders and my relations would get 
nothing." On hearing the c jntents of these 
letters T., a son of B.*s sister, and a coal miner 
in England, came to British Columbia and 
lt?ed with B. for six years. All that time he 
worked on B.'s farm and received a share of 
the profits. After that he went to work in a 
cotl mine, in Idaho. While there he received 
a letter from B. containing the following: — 
" I want you to come at once as I am very 
bad. I really do not know if I shall get over 
it or Dotand you had better hurry up and come 
to me at once] for I want you, and I dare say 
you will guess the reason why. If anything 
shooki happen to me you are the person who 
shoold be here.** On receipt of this letter T. 
immediately started for the farm, but B. had 
died and was buried before he reached it 
After his return he received the following 
telegram, which had not reached him before 
be left for home :— " Come at once if you 
wish to see me alive, property is yours, 
answer immediately, (sgd) B.'* Under these 
circumstances T. claimed the farm and stock 
of B., and brought an action for specific per- 
formance of an alleged agreement by B., 
that the same should belong to him at B.'s 
death. 

Hdi, affirming the judgment of the Court 
below, that as there was no i^eement in 
writing for the transfer of the property to T. 



and the facts shown were not sufficient to 
constitute a part performance of such agree- 
ment, the fourth section of the statute of 
frauds was not complied with, and no per- 
formance of the contract could be decreed. 

Appeal dismissed with costs. 
S. H. Blake, Q. C, for the appellant 
Mon, Q.C., for respondent Power. 
McOarihy, Q.C., and A, F. Mclntyre for 
other respondents. 



Ottawa, June 12, 1890. 
Ontario.] 
Canada Southern Railway Co. v. Jackson. 

RaUioay company — Negligence — Accident to 
employee— Performance of dtUy^Cdntribu- 
tory negligence. 

J., a switch-tender of the C. S. Ry. Ca, was 
obliged to cross a track in the station yard 
to get to a switch, and he walked along the 
ends of the ties which projected some sixteen 
inches beyond the rails. While doing so an 
engine came behind him and knocked him 
down with his arm under the wheels, and it 
was cut off near the shoulder. On the trial 
of an action against the company in conse- 
quence of such injury, the jury found that 
there was negligence in the management of 
the engine in not rinsing the bell, and going 
faster than the law allowed. They also found 
that J. could not have avoided the accident 
by the exercise of reasonable care. 

Held, affirming the judgment of the Court 
below, Gwynne and Patterson, JJ., dissent- 
ing, that there was no such negligence on J.'s 
part as would relieve the company from 
liability for the injury caused by improper 
conduct of their servants. 

Heldf per Taschereau and Patterson, JJ., 
that the Workmen's Compensation for Injuries 
Act of Ontario, 49 Vic, c 28, applies to the 
C. S. Ry. Co. notwithstanding it has been 
brought under the operation of the Govern- 
ment Railways Act of the Dominion. 

Appeal dismissed with costs. 

Symons for the appellants. 
S. IL Blake, Q.C., for the respondent. 
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SUPERIOR COURT'-MONTREAL* 
Action en reddiiion de compte — Riponse au 
plaidoyer au lieu de debate du compte- 
Jugi : — Que quoiqne la procedure H suivre, 
suivant la Iqi, dans une action en reddition de 
compte, est que sur la production du compte 
par le rendant compte, le demandeur, deven- 
ant oyant compte doit, s*il n'accepte pas le 
compte, produire des d^bats du compte, 
n^anmoins lorsqu'au lieu de produire tela d^ 
bats le demandeur aura r6pondu au plaidoyer 
et aura ni^ sea all^^ et conclu k son rejet, et 
que de oonsentement les parties auront 
proc^6 & la preuve pour et contre le compte, 
la Gour procMera & rendre un jugement et k 
Stablir le compte entre les parties comme 
s'ils avaient proc6d6 r^guli^rement — Thomas 
V. Ootme, Wurtele, J., 24 octobre 1889. 



Contract — Unlawful consideration — Book — 
Good morah^Arts, 989, 990, C C. 
Held : — That the works of an author are not 
contrary to good morals within the meaning 
of Art 990, C. C, unless they are so. immoral 
as to be punishable under the criminal law. 
The mere fact that a book has been placed 
in the index lihrorum prohibitorum by the Con- 
gregation of the Index, will not affect the 
validity of a contract made by a bookseller 
with an agent, for procuring subscribers to 
such work. — TacJU v. Derome, Davidson, J., 
April 26, 1890. 

FIRE INSURANCE. 

{By the late Mr. Justice Mackay.) 

[Registered in acoordanoe with the Copyright AoL] 

CHAPTER III. 

Op Insurablh Intbrhbt, thb Subjbut Insured, 

AND WHO MAY BBOOMB InSUBBD. 

[Continued from p. 216.] 
8 100. Location of subject iruured. 

It is important that the location of mov- 
ables insured be stated correctly. 

In 2 Hairs N. Y. Rep. is the case of the 
N, Y. Gaslight Co. v. Th€ Mechanics* F, 
L Co, of the city of New York. The 
plaintiffs insured for seven years $6,000 
on fixt ures placed, or to be placed, in build- 

♦ To appear in Montreal Law Reporta,6 S.C. 



ings in New York. At the date of the policy 
they had fixtures in the buildings to over 
that valuei and afterwards placed others 
there to over $100,000 value. A fire occurred, 
and fixtures were destroyed ; some of them 
had been placed before the date of the policy, 
but some only after. It was held that they 
were all covered by the policy. This policy 
was plainer than Joseph's which would have 
been clearer had it read, contained, or " to be 
contained." 

Insurance was effected on wearing apparel, 
household furniture, all contained in a certain 
dwelling house on lot 6, etc The insured 
sustained loss of apparei while wearing it 
away from the dwelling house. Held, that 
this loss was covered by the insurance. The 
insured repelled demurrer by insurers in 
first instance, and in appeal again the de- 
murrer to insured's petition was held bad. 
(Vol. 33, Am. Rep., Iowa, 1879.) Semble, if 
the insured were at a <iistance, say in a hotel 
at a distance, he might as well have been 
allowed to sue. 

1 101. Stochin-trade. 

The term " stock in trade," when used in a 
policy of insurance in reference to the busi- 
ness of a mechanic, includes not only the 
materials used by him, but also the tools, 
fixtures and implements necessary for carry- 
ing on his business.* 

Watchom v. Langford^ was au action 
against the Eagle Insurance Company. The 
plaintiff, a coach plater and cow-keeper, in- 
sured his ^ stock in trade, household furni- 
ture, linen, wearing apparel and plate," 
against fire for one year. A fire happened 
within the year, and consumed, amongst 
other things, a large stock of linen drapery 
goods, which he had purchased a short time 
before on speculation, and which, it was con- 
tended, were protected by the policy under 
the denomination *' linen." But Lord Ellen- 
borough was clearly of opinion, that the 
word in the policy did not include linen 
drapery ; noscitur a sodis, and therefore the 
linen being preceded by the words "house- 
hold furniture," and succeeded by " wearing 
apparel," must mean household linen or 
apparel. 

^ Muadingerr. Meehanie»* Fire Itu» Co., 2 Hall, 480. 
* 3 Campb. 
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Where a grocer inaares his stock-in-trade, 
and sabsequently adds crockery to his bnsi- 
DOB and deals in both, the crockery will prob- 
ably bB held not covered. See Buny on, p. 78. 
i 102. InierpretaHon of particular word8 in 
poHeies, 

A policy on a shipbuilder's stock contained 
in bis yard, bounded by certain specified 
streets, coven timber lying on the sides of 
one of those streets, it being customary in 
sbip yards to place timber in that manner.^ 
It would not be so held in Lower Canada. 

A policy on furniture in a dwelliag house 
oovera articles used only occasionally as 
fomiture, which are at other times stowed 
in the garret for want of room below.' 

Insurance by A of the furniture in his 
residence does not cover furniture of third 
pencHis living with A or in the house, his 
midenoe. Dalloz, of 1846. 

Insurance on a house was held to indode 
appurtenances, as a rear building used as a 
kitchen, separated by a small yard. Work- 
man v. Ins. Co., 2 Louis.^ 0. S. 

In the case of Greenwood v. Home Mutual 
In$, Co,,* an open policy was granted, to secure 
SQch sums as should be endorsed from time 
to time on the policy, on stock, hazardous, 
not hazardous and extra hazardous, in such 
pbtces as the plaintiff should report to the com- 
pany, and which the company should endorse. 
The plaintiff had stored accordingly *' in the 
Alabama Cotton Press *' 1,078 bales cotton. 
A fire occurred, and 1,040 bales were de- 
stroyed. The cotton was partly in the press, 
partly on the banquette, and partly in an 
adjacent lot called the ice house lot Suit 
was brought for these last, alleged to have 
been lost Witnesses swore that this lot was 
part of the Alabama press, that the press had 
been in the habit of storing there, and that 
such ie the custom at all cotton presses ; and 
that the insurers were well aware of the 
facta. Judgment was given for the plaintiffs 
on verdict in their favor. 

The word corn in marine insurance in- 
cloiies peas and beans. It would not do so 
in fire insurance in Lower Canada. 

* WMj. National Pin /n«. Co.. 2 Sandford.497. 
' Clarke ▼. Fireman'* Im. Co., 18 La. 431. 

* Hut's MtrohanU' Mas. toL 31, (A.D. 1864). p. 



Suppose an insurance on loaf sugar : would 
crushed sugar, though equally refined or 
valuable, be covered ? A sale of loaf sugar 
would not be carried out by delivery of 
crushed. And in a revenue case. Story held 
that a duty on loaf sugar was not to be 
collected upon crushed loaf sugar.^ 

Plate is covered by a policy on goods, 
wares and merchandizes, unless excepted 
expressly. 

In the absence of any declaration in a 
policy excepting fh>m the risk ''money» 
bullion, bonds, bills, notes or other evidence 
of debt," etc., the insurance being upon pro- 
perty on board a certain vessel, it was held 
that current bank bills were included under 
the term property f and that the insurers were 
bound to pay for the loss of such bills by fire 
on board the vessel-* It is not stated in the 
report what amount of bfink bills ha 1 been 
lost, but probably it was not Jarger than 
necessary in the carrying on of the coasting 
business, which the insurers knew the vessel 
was intended to be engaged in. 

Money and securities for money are gen- 
erally expressly excepted from insurance. 

A corn dealer and seedsman insured his 
" stock-in-trade consisting of com, seed, hay, 
straw, fixtures and utensils in business." It 
was held that he could not recover for a loss 
to hops, or malting ; for the words " consist- 
ing of" limited the description.' 

A man insuring describes himself as a 
haberdasher, and insures his stock. If he 
afterwards add to his stock cigars and 
tobacco, and these be lost, though part of the 
man's stock at the fire, they are not covered. 

Property owned by the insured, or held by 
him in trust, covers cloth of other parties 
left with him to be made into clothing, and 
extends to the whole value of duch cloth.^ 

A policy upon a ''bark now being built" 
does not apply to spars and other articles 
made for it and ready to be attached to it, 
remaining in the yard from which the bark 
was launched, and near which it lay.* 

1 1 Suinmer*8 Rep. p. 199. 
« Wkiton V. Old Colony In$, Co,, 2 Metoalf, 1, 
s Joel V. Harvey, T^w Times, A.D. 1857. 
* StilboeU ▼. Staples, 19 N. Y. [25il note, Sedjewiok 
on Damages. 
^ Maeon ▼. Franklin In*. Co., 12 Gill & Johnson, 
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A policy on an unfinished house does not 
cover wood work prepared for that house, 
and deposited in an adjoining one.^ 

Four houses were insured as brick houses ; 
they were brick in front but separated from 
one another in part by wooden framings 
filled with brick, and all flush plastered over. 
Builders saying that such were brick houses, 
the insurers had to pay.^ 

A coffee house is not an inn. 

i 103. Removal of thing inmred. 

Property insured may be lost in a different 
place from that wherein insured, e.g. where 
removed from danger of fire and yet burnt 
later in the same conflagration, from the fire 
spreading. There are no other cases, the 
general rule being the locus in quo. 

Casaregis, 1st Disc. No. 35, says that goods 
cannot be removed from one place, wherein 
they were insured, to another without the 
consent of the insurer; but if moved, and 
botli places are burnt, Casaregis would hold 
the insurer liable.' 

If a thing be insured in a place mentioned, 
for instance, a boat '* in a dock,'' place (le 
lieu) is a condition, and if the boat be burnt 
out of dock the insurers go free. So if No. 319 
on a street be insured, Nos. 315 and 316 
are not* 

§ 104. Furniture may he replaced or changed. 
Whether a specific article is covered by a 
policy must be inferred from the context and 
general scope of the policy. If a policy cover 
a piano or even '* the piano in the house of the 
insured/' the piano originally in the house 
may be removed, and another one put into its 
place ; but if a policy fix theidentity of the 
things insured, things put into the place of 
them may not be covered ; for instance, if the 
insurance be *' on the Chickering piano No. — 
now in the house of the insured," and another 
one by some other maker be introduced, sub- 
stituted for it, this will not be insured ; but 
as to furniture in a house, this, if insured as 
ordinarily furniture is, may be changed 
freely, without fraud. Speciality is the excep- 

» EUmaker v. Franklin Fire In*. Co., 5 Bart, 183. 

3 Vol. 28, p. m, Hunt's M . Mag. of 1852. 

* Perhaps Casaregis means moved out of a burning 
house, and later the other house be burnt too. 

4 Holland y. Citizens [n». Co., M. L. R., 4 Q. B. 



tion in the insurance of movables.' Bou- 
dousqule, Na 125. MeuJbUs miubtantif or stock 
in a shop, may be changed freely, or renewed. 
Furniture in a house, and insured so, may be 
moved out into another house, and brought 
back, and if being brought back they be 
burned, the insurers must pay. 

Furniture insured in a dwelling bouse or 
building may be moved about in that house 
or building freely, or all may be put into half 
or a mere part of the house or building, and 
if fire happen, and only bum that part of 
the house where the furniture is, yet the in- 
surer must pay.' But if the fiimitnre be 
insured as in a particular part of a building, 
and be moved out of that part into another 
and be burnt, the insurers are not liable. A 
building (for instance) is a four story one 
with a shop upon the street level ; if goods of 
insured be described as in the shop in that 
building, they cannot be moved to the fourth 
story afterwards vrith impunity; if burned 
in the fourth story the insurers go free.' 

If a pottery be insured, are not the fui^ 

naces fixed in it insured? In Elack y. 

National Ins. Co. (A.D. 1877) it was argoed 

that they were not I held that they were. 

§ 105. Buildings inmred separately. 

In Lower Canada it is customary to iiiaare 
all buildings separately ; thus stables are in- 
sured separately from dwelling honse, etc 
Dwelling houses are furnished with blinds 
for summer and double windows for winter. 
If the dwelling house be insured and bom, 
the insurers must pay for it, including blinds 
and double windows burnt with it, or in it ; 
but if these, or any of them, be stowed away 
in a coach house or stable, which is burnt, 
uninsured, the insurers need not pay for 
them. 

In Louisiana it has been held that the 
word " house " includes out-buildings belong- 
ing to the house/ 

The judgment proceeded upon the principle 
that the out-buildings were accessories, and 
that in the contract of sale they would follow 
the house, and, certainly, they would, even 

^ See Benaud eas* ; and after it, in 1S7S, in New 
York, Bryce ▼. LorUUird F, /im. Co., U Am. Rep. 

* Diet, dn Cont. Com* 

3 BoyntoH v. C. A Ettex M. Im. Co., 16 Barbour's B. 

* Workman y. In», Co., 2 La. R., by Miller. 



THE LEGAL NEWS. 



if detacbed. But the principles governing 
in ordinary sales must dififer somewhat from 
those goToming insurances. In Workman's 
case the insnreTS had foolishly insured two 
bouses, adjoining one another, for a sum, so 
much the two without description beyond 
that of the numbers (5 and 7) upon a street 
The policy, however, stated that for purposes 
of iDsnranoe every building was to be 
separately valued. In Lower Canada nobody 
wodd pretend, under such circumstances, 
that if A insure the two houses of B, Nos. 9 
and 10 8t. Paul street, the stables and coach 
hooses (detached out-buildings) are covered 
as aooeasories to the houses. 

i 106. Books of account, etc 
Books of accounts, written securities or 
evidences of debt, title deeds, writings, money 
or bullion are not deemed objects of assur- 
ance, generally, but in Quebec are generally 
excepted unless specially insured. 

{ 107. Who may become intured, 

" All persons capable of contracting may 
" insure objects in which they have an in- 
" terest and which are subject to risk," says 
oar Civil Code, Art 2472. 

Any trustee, mortgagee, reversioner, com- 
moD carrier, agent, or mandataire, having 
interest in buildings, or goods, if his quality 
he announced or the nature of his interest 
stated. The exact nature need not be stated 
onkes there be a condition requiring it The 
mortgagor and mortgagee may, each, insure 
the same buildings. Hypothecary creditors 
can for themselves, even without the ooncur- 
lenoe of their debtor, insure the house mort- 
gaged. Even ordinary creditors may insure 
their debtor's property without his know- 
ledge.' 

Some authors would allow creditors even 
chirographary to insure their debtors' 
goods and chattels, as houses. The insurer 
shall not recover more than he could possibly 
have got paid if no fire had occurred. P. 195, 
Hettier. Des Ass. Terr. 

i 108. Bailroad companies. 

Railroad companies may take policies to 
cover their liability for loss or damage by 
fire, occasioned by sparks from locomotives, 

^ No. 10, As8.TeiT. Holland de yillarsues. 



to the property of others on lands not owned 
nor occupied by the assured.' 

i 109, Usufructuary, 
An usufructuary can insure the house or 
goods of which he has the usufruct, for he 
will lose if it be burnt* He is liable for loss 
by fire, if proved in fault The proprietor 
may insure too,' but cannot recover beyond 
the value of his property, deducting value of 
the usufruct. 

2 110. Beversioners, 
Sellers having /ocu/t^ de rhntrS may insure ; 
but, sembUj by the Code of Lower CJanada 
they must specify their interest 

i 111. Minors. 
Minors, in France and in the Province of 
Quebec, can oblige others as insurers towards 
them ; if a minor insure his house, and it be 
burnt, the insurer must pay. Owing to the 
qualified nullity of a minor's contracts, 
Pardessus says that if a minor insure and 
his premium be unpaid, it cannot be collected 
after the risk is ended without loss. Bou- 
dousquie and- others show that the contrary 
is the law unless the contract has been un- 
fair. Pardessus goes so far as to say that if 
a minor pay premium and no loss happen, . 
he can recover back the premium. This 
certainly would not be the case in the 
Province of Quebec. There is no doubt that 
a minor trader, or non-trader, emancipated 
or not, in that province can insure his pro- 
perty and bind himself to pay the premium. 

J 112. Husband and wife. 
In Clarke et ux, v. Fireman's Ins. Co ,* the 
policy was taken by a husband in his name 
only, covering the furniture in a house 
described. The defendants said that the 
furniture was really the separate property 

1 In Mauachusetts. railroad companies got legisla- 
tive authority so to assure. In the Province of Quebec 
this was not necessary. 

« Sirey, A.D. 1837. Proudhon differs, Tom 3, No. 
IbSl. Proudhon says the tenant's liability is expressed , 
not that of the usufructuary. 

» The usufructuary of a house is not to meddle with 
the nu prvpr%ita%re*9 insurance money received after 
the burning of the house upon a policy taken by the 
nupropriitairt. Besan^on, 28 Feby., 1856. Alauzet, 
o<m(ra, Tome 1, No. 140. 

< 18 La. Rep. (by Curry). 
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of the wife ; and it was shown to he hers. It 
was held that, nevertheless, the husband 
might administer it, and insure it in his own 
individual name; that he need not declare 
the extent of his interest ; that as to the 
wife's dotal property he alone has the ad- 
ministration of it, though the wife is the 
proprietor of it ; and as to her paraphernal 
property he has the administration of it also^ 
unless the wife, separately, be administering 
it. 

A husband can insure as his own the pro- 
perty of the community existing between 
bis wife and himself, and of which he is 
chiefl Wives, if marchandes publiques, or 
public traders, may insure their merchandise 
without their husbands' consent ; and a wife 
separated as to property from her husband 
can insure her property, for such ^insurance 
passive is only an act of administration. As 
to married women common as to property 
with their husbands, it is said by French 
writers that their contracts, unauthorised 
expressly by their husbands being null, they 
cannot effect an insurance, as they have not 
the administration of the common property. 
In the Province of Quebec, an insurance 
effected by such married woman is not null. 
Husband and wife would be allowed to sue 
upon it. In modern France, Boudousquie 
says such a contract will be held confirmed 
by the husband's ratification express or 
imphed. In Louisiana an insurer would not 
be allowed after a fire to urge that the wife's 
insurance was a nullity. 

i 113. Stockholders, insolvenU, partners, etc. 

A stockholder in a corporation insured his 
interest in its factory against loss by fire. 
Held, that he had an insurable interest.^ 

Bankrupts or insolvents may insure. 

In Converse v. Citizens MuL Ins. Co.,^ it was 
held, per Shaw, Ch. J., that one partner may 
have an insurable interest in a building 
purchased with partnership funds, though 
it stands upon land own»i by the other 
partner. 

* Warren ▼, Davenport Fire ln», Co,, 31 Iowa. (A.D. 

1872-3.) 

•lOCuahing'sRep, (A. D. 1862L) 



INSOLVENT NOTIOBS, BTC 

QuAec Official OoMeUe, JuJ^f 5k. 

Judicial AhandonmetUM, 

Charles Le Bontillier, trader, Oasp^ Basin, doinv 

business under name of John Le Boatillier A Oo., 

July 2. 

Lacrenade. Beaaohamp k Oie.y boot and shoe mann- 
faotorers, Montreal, Jane 28. 

Curatov awoitUidd, 
Re H. Gharron k fits, wood and coal merehanta, Ste. 
Candgonde.— T. Oanthier, Montreal, onrator, Jane 90. 
Re Plaoide Daoust, groeer, Montreal.— T. Oaathien 
Montreal, curator, June 80. 

Re Appolinaire LayaU6e, absentee.— G. Desmarteau, 
Montreal, curator, June 28. 

Re Bls^ar lAverdidre, fanner, parish of St Pierre de 
la Riyidre du Sud.— E. Larergne, N. P., Montma^ny, 
curator, June 26. 

Dividende, 

Re C. S. Asptnall, mannfaeturer. MontreaL— First 
and final dividend declared, A. F. Riddell, Montreal, 
curator. 

Re Hilaire Baohand, St. C^saire.— First aad final 
dividend, payable July 22, J. 0. Dion, St. Hyaointhe, 
curator. 

Re Oscar Beanchamp, Montreal.— First dividend, 
payable July 21, Kent k Tnreotte, Monteval, joint 
curator. 

Re J. B. Ph^nix, St. Thipdore d' Acton.- First and 
final dividend, payable July 18, J. 0. Dion. St. 
Hyacinthe, curator. 

Re Wm. Stanley, bookseller, Quebee.— Seoond and 
final dividend, payable July 22. H. A. Bedazd, Qaebee, 
onrator. 

Separation a» to propertit, 

Elisabeth Blouin vs. Vital Gdt<, hotel-keeper, Plessis- 
vUle, June 90. 

Cadaetree depoeUed* 

For township of Stukely; parish of St. Gabcial de 
Brandon : subdivision of lot 2X1, Centre Ward of 8her- 
brooke ; subdivision Nos. 91-1. 91-2, St Roeh's Ward* 
Quebec. 

QuAec Official OoMCttc, July 12. 
Judicial Ahandonmentg. 

John Leblano, trader, Garleton, July 9. 
Ouratore appointed. 

Re Chas. Chapdelaine.trader, St. Francois da Lac- 
David Seath , Montreal, curator, June 27. 

Re Alphonse Lafrenais, trader^ parish of St. Oar- 
main de Grantham.— J. U. Moulin, Drummondvilla, 
curator, July 2. 

Re Lasrenade, Beaaohamp k Co.— C. Deamaiieaa, 
Montreal, curator, July S, 

Re Frederick Lewis.— W. A. OaldwelU Montreal, 
curator, July 3. 

Re Geo. T. Linde, Montreal.— J. MoD. Hains, Mont- 
real, curator, July ft. 

Re Louis Mayer.— W. A. Caldwell» Montreal, eara- 
tur, July 3. 

Re Rosario Monast— Bilodeau k Renaud, Montreal, 
joint curator, July 4. 

Re Edmond Perusse, Port Daniel.— W. Le B. Ftaavel, 
Pasbebiao, curator, July 2. 

Re James Thomson, Montreal.— W. A. Oaldwell, 
Montreal, curator, July 9. 

Re Chas. Vaudry, painter, Montreal.— J. M. Wilaon, 
Montreali curator, July 6. 

Separation aa to property. 

Delia alias Bosianoa Lefehvre vs. Plaoida Daoost* 
grocer, Montreal, July 8L 
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Vol. XIIL JULY 19, 1890. No. 29. 

SUPREME COURT OF CANADA. 

Ottawa, Jane 12, 1890. 
Nofft Sootia.] 

SpINKEY V. OCKAN MUTUAL InS. Go. 

Jtfonne inmrance— Delay in prosecuting voyage 
— Deviation— Increase of risk. 

The cargo of a coastiDg vessel was insured 
for a voyage from Pubnico, N.S., to Lunen- 
baig and, or Halifax, the policy containing 
the usual clause allowing the vessel, in case 
of extremity, to put into and stay at any 
port or ports without prejudice to the insur- 
ance. The vessel sailed on December 15th. 
1886, and on December 21st arrived off Shel- 
bame harbour, and put in tbere for shelter. 
The next day she started again, but returned 
to the harbour, remaining until December 
37th, when she went out and again returned. 
She did not attempt to sail again until 
January 3rd at midnight, and was driven 
back by a storm, and on January 4tb she got 
oat of the harbour, and tbere being a heavy 
sea, attempted to get back, but got on shore 
aiyl was wrecked. In an action to recover 
the insurance, evidence was given by the 
shipmasters, and the log of a Government 
Tessel cruising in the vicinity, that the vessel 
could have proceeded on her voyage several 
times during the stay in Shelbume, and it 
was shown that other vessels had put into 
Shelbume during the same time and had 
gone to sea again. The insurance company 
pleaded, among other pleas, barratry and 
deyiation. The trial judge held that the 
condnct of the master of the insured vessel, 
there being no satisfactory explanation or 
excuse offered for his delay, amounted to 
barratry, and gave judgment for the defend- 
anu on that plea. The full CouH, on appeal, 
held that barratry was not established, as it 
depended on the evidence of a witness to 
whom the trial judge attached no credit; but 
they sustained the verdict on the ground of 
deriation. On appeal to the Supreme Court 
ufOanada: 



Jlddf affirming the judgment of the Court 
below (21 N. S. Rep. 244), tliat there is an 
implied condition in a contract of marine in- 
surance, not only that the voyage shall be 
accomplished in the ordinary track^or course 
of navigation, but that it shsdl be commenced 
and completed with all reasonable and 
ordinary diligence; any unreasonable or 
unexcused delay, either in commencing or 
prosecuting the voyage, alters the risk and 
absolves the underwriter from liability for 
-subsequent loss. 

Heldt also, that in case of deviation by 
delay, as in that of departure from the usual 
course of navigation, it is not necessary to 
show that the peril has been enhanced in 
order to avoid the policy. 

Appeal dismissed with costs- 

Henry, Q.C.,and Bingayjor the appellants. 

Borden, for the respondents. 



Ottawa, June 12,1890. 
Nova Scotia.] 

FiTZRANDOLPH V. MUTUAL RbLIKP SOCIETY OP 

Nova Sootia. 

Life inmrance— Application for poUcy—Refer- 
ence to application in policy — Construction 
— Warranty --Mis'StcUemenL 

An application for membership in a mutual 
insurance society contained a declaration by 
the applicant warranting the truth of the 
answers to the questions, and of the state- 
ments in such application, and an agreement 
that if any of the same were not true, full 
and complete, the bond of membership issued 
thereon should be void. 

Among the questions in the application 
was one requiring the applicant to answer 
" yes" or " no " as to whether he had ever 
had any of certain diseases named. The 
list of such diseases was printed in perpen- 
dicular columns, and opposite the disease, at 
the head of each column, the applicant 
wrote " no," and underneath it, opposite the 
other diseases named, placed marks like in- 
verted commas. 

On the trial of an action to recover the 
amount insured by a bond issued in pursu- 
ance of this application, it was found as a 
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fact that the applicant had had one of the 
diseases opposite wiiicb the said marks ap- 
peared. The bond issued purported to in- 
sure the applicant "in consideration of state- 
ments made in the application herefor/' 
etc. • 

Held, affirming the judgment of the 
Supreme Court of Nova Scotia (21 N. S. Rep. 
274), that the application was incorporated 
with the bond and made part of the contract 
for insurance, and that whether the applicant 
intended the mark opposite the disease 
which it was found he had had to mean 
''no,'' or intended it as an evasion of the 
question, the bond was void for breach of 
the warranty in the application. 

Appeal dismissed with costs. 

Borden, for the appellant 
Henry f Q.C, for the respondent 



COURT OF QUEEN'S BENCH-^ 
MONTREAL* 

Tntsieea^Sofuih Eastern Railway Company-^ 
43-44 Vict (Q.) ch. 49— Oar* $old to com- 
pany before trustees took possession. 

By the Act 48-44 Vict (Q.) ch. ,49, the South 
Eastern Railway Company were authorized to 
issue mortgage bonds to a certain amount, 
and to convey the railway franchise, rights 
and interest to trustees representing the 
bondholders. The trustees were empowered 
to take possession of the road in the event of 
default by the company to pay the bondu, or 
interest thereon for 90 days. It was also 
provided (by sect 10) that neither the com- 
pany nor the trustees should have power to 
cease running any portion of the road. The 
respondents sold cars to the company, after 
the execution of a trust deed in conformity 
with the statute above mentioned, but before 
the trustees took possession of the road for 
default by the company to pay interest -on 
the bonds. The respondents first sued the 
company for the amount of their claim, and 
obtained judgment, and then brought the 
present action for the same causes against 
the trustees. 

* To appear in Montreal Law Koporls, 6 Q. B. 



JJeM .^Reversing the judgment of Ma- 
thiea, J.), 1. That the effect of the Act above 
mentioned, and of the deed executed in con- 
formity therewith, was not to convey the 
possession of the road to the trusteee from 
the date of such deed so as to constitute 
them pledgees; and the trustees were not 
liable for the price of cars necessary for opei^ 
ating the road, fiimished before the time 
they assumed possossicMi. 

2. That although the cars for which pay- 
ment was claimed in this case were furnish- 
ed at a time when the railway company was 
in default to pay interest on bonds, and when 
the trustees might have taken possession 
under the terms of the Act^ but neglected to 
do so, the company was not thereby con- 
stituted negotiorwn gestar of the trustees, so 
as to render the trustees liable for the value 
of supplies necessary for the operation of the 
road, obtained by the company before the 
trustees took poesession.— i^'anoeU ^ Ontario 
Car & Foundry Co., Tessier, Cross, Cliurch, 
Bo8s6, Doherty, JJ. ; (Tessier and Church, J J., 
diss.)) May 28, 1889. 

Oily of Shtrhrooke — Telephone company — 31 
Vict. (Q.) ch, 26'^Art$, 752, 757, M. C 
Held .'—(Affirming the judgment of Brooks, 
J., 12 Leg. News, 354), That letten patent 
issued by the lieutenant-governor in oooncil, 
incorporating a telephone company, with 
power to carry on business in the province 
under the provisions of Sect 8 of SI Vict ch. 
25 (now R. & Q. 4705), to wit, to construct and 
operate a line or lines of telephone through, 
under or along the sides of and across streets 
and highways of towns, dties, etc., in the 
province, provided that passage or traffic in 
said streets or highways shall not be im- 
peded or interfered with by the location of 
the poles and wires of the company, do not 
confer on the telephone company the power 
to plant poles and carry wires along and 
across the streets of a city without first hav- 
ing obtained the permission of the city cor- 
poration in whom, by Arts. 752, 757 M. C, 
the ownership of the streets is vested. — Sfier- 
brooke TdepJumc Association <Ss Corporation of 
City of Skerbrooke, Dorion, C J., Tessier, Baby, 
Boss^, Doherty, JJ., June 19, 1890. 
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IdHgiom tightr-Advocate—Pramissory note— 
• ArL 1486, C'.a . 

Hdd:—h Whoi© an advocate, in contra- 
vention of Art 1485, C.C., becomes tlie buyer 
of a litigioos right which falls under the 
joriidiction of the Court in which he exer- 
cises his functions, his action for the recov- 
ery of such right wiU not be maintained. 

2. Where an advocate takes a transfer of a 
note after maturity, knowing that payment 
thereof has been refused by the maker be- 
canee no consideration was received, he will 
be deemed to be buying a litigious right— 
Bergevin d' Masion, June 19, 1890. 



8VPBRI0B COURT— MONTREAL* 

h»iefper—Lien off upon the goods of guests— 
R.S. Q.582a 

Edd .*— That the lien of a hotel-keeper on 
the baggage and effects of his guest, for the 
price of food and accommodation, extends to 
goods belonging to third persons, brought 
into the hotel by the guest with their pei^ 
mission express or implied. — Marcuse v. 
Hogan, Taschereau, J., March 5, 1890. 



ProUumotary— Responsibility for loss of record, 

Hdd:-^l. That the summary jurisdiction 
of the courts over the officers of juBtioe is ex- 
erdeed only when an officer is guilty of con- 
tempt or wilful neglect of duty. 

2. That where a record disappears, or is 
lofit, without any evidence of wilful neglect 
against the prothonotary, the latter is not 
lonishable for contempt, the proper remedy 
of the party aggrieved by such loss being ^n 
action of damages. — BossUre et oL v. Bicker- 
dike, Wurtele, J., June 19, 1890. 



Ugalaires parUcuiiers — Paiemeru des deites— 
^dSi-commisBaireSaisine, 

Jvgi :—lo. Que lorsque par testament une 
petBonne laisse tons ses biens A un fid^i- 
commissaire avec* entr'autres obligations 
coUe de les divisor ou de les l^uer quand 

* To appMr in Montreal Law Reports, 6 S. 0. 



bon lui semblera & ses enfants, savoir, ceux 
du testateur, ou jl Tun d'eux, par parts 6gales 
ou inhales, le fid^i-commissaire devant avoir 
en attendant la jouissance et la saisine de 
ces biens, les cr^anciers de la succession 
n'ont pas d'action centre les futurs h^ritiers, 
enfiants du testateur, aussi longtempe que les 
biens n'ont pas 6t& partages ou legu6s par le 
fid6i-commissaire. — Martin dit Ladouceiar v. 
Lionais', Davidson, J., 17 mars 189a 



Capias— CauHonnement—Renouvellementr'Con' 
dition risolutoire—C. P. C art. 828. 

Jugi :—lO' Que lorsqu'une obligation est 
contracts sous la condition qu'un 6v6ne- 
ment n'arrivera pas dans un temps, cette 
condition est accomplie, lorsque ce temps est 
expire sans que cet ^v^nement soit arrive ; 

2a Que Tobligation consentie avec condi- 
tion r^solutoire, dans un temps d^termin^ 
devient une obligation sans condition, lors 
que le temps fix6 est expire sans Tavene- 
ment de la condition ; 

3o. Que lorsqu'un cautionnement est four- 
ni, sous I'article 828 du G. Q, et que le d61ai 
fix^ pour le renouveler suivant les articles 
824 et 825 du code est expire sans que ce 
renouvellement soit fait, la Cour ne pent per- 
mettre que ce cautionnement soit donn^ ; le 
d^lai dans ce cas n'^tant pas un delai de 
procedure, mais formant partie d'une veri- 
table convention, avec condition r^olutoire, 
et qui est devenue pure et simple.— X^ton^ 
V. Renaud, Mathieu, J., 21 mai 1890. 



Sale by authority of justice — Sheriff^s sale — 
Arts. 710, 1275, C. C. P.— Arts. 297, 298, 
945, 993, 1484, 2207, 2232. 2251, 2254, 
2268, C. C;— Substitution— Fraud— Nullity 
— Prescripiiun. 

Held :— 1, The will in this case created a 
substitution in favor of plaintiff. 

2. A sale of substituted property by au- 
thority of justice is null as regards the sub- 
stitute who was not represented flierein, 
where the authorization to sell was obtained 
by the tutrix fraudulently concealing the 
will creating the substitution (not yet open), 
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and by also withholding information aa to 
the assets and grossly overstating the debts 
of the succession. 

3. A sale under judicial authorization is 
also null, where the property of a minor not 
represented by a tutor ad hoc, is sold to his 
tutrix through persons interposed who were 
merely prite'-noms, and made no payments 
on account of the price. 

4. The substitute may assert his claim to 
property so sold, even against a third party 
who has become the purchaser thereof at 
sheriff's sale under an execution issued 
against a person who held the property under 

^ title from the tutrix, such sale having taken 
place after the substitute became of age, but 
before* the substitution was open. 

5. The ten years' prescription In favor of 
a purchaser in good faith with title, runs 
against a substitute who is a minor, only 
from his majority.— ifcGrc^or v. Canada In- 
vestment <fc Agency Co., Pagnuelo, J., May 30i 
1890. 



Contrat d'atmrance — Agent — AbsutS — Lien de 
droit^Difense en droit. 

JtigS:—Q,u*il n*y a pas de lien de droit 
entre un agent d'une compagnie d'assurance 
et une personne qui, par Pentremise de cet 
agent, prend une police d'assurance dans la 
compagnie; et qu'une action intent^e par 
Tagent contre cet assure qui ne paye pas ses 
primes, pour la part ou le profit que Tagent 
doit en retirer d*apr&i ses arrangements avec 
la compagnie d'assurance, pourra 6tre d^bou- 
t^e sur defense en droit.— Da w/ity v. Hhiavlt, 
Tait, J., 17mai]890. 



Quo WarrantO'-Ordre du juge—JRSndence du 
difendear^Exccpiim d. la forme, 

Jug6 ;— lo. Que dans un Quo Warranto, le 
d^fendeur 6tant d^igne comme ** conseiller 
de la municipality de. . . . " sans que son do- 
micile ou sa residence fAtautrementindiqu^, 
cette description est suffisante. 

2o. Que lorsque Pordre du juge ordonne 
au d^fendeur de comparaitre devant un juge 
de la Cour Sup^rieure, et que le href com- 
mando de comparaitre devant la (Jour Sup6- 



neure» oette irregularity n'est pas asses ma- 
t^rielle pour faire annuler le bieL—Oaudry v. 
Mariei, Davidson, J., 6 juin 1890. 



Qipw—Commergant--'8wpen9ion depaiement 
^^AffidaxiU 

Ju^^.— Qae pour qu'nn capia» puisse toa- 
ner contre un commer^ant qui a cess^ ses 
poiements, il faut une suspension g^neralede 
paiements, et non pas senlement le d6faut de 
la part du commergant de payer one oertaine 
dette, surtout lorsque Tailidavit ^onoe que 
le d^endeur a contests devoir cette dette.— 
Herman v. Lewis, Wurtele, J., 16 juin 189a 



Cour du Becorder—Conviction^CoupahU et ac- 
qidtU en mhne temps^Gertiorari. 

Jugi: — Qu'nne conviction parlaquelle un 
accuse est trouv^ coupable et est en m^me 
temps acquitt^, est contradictoii©, iU^gale, 
et pent etre cass^e sur certioraru—Cardinal v. 
Citi de Montrial, Taschereau, J., 12 mai 1890. 



Certiorari— Juridiction— Mai jugi. 

Jugi ;— QuMl n'y a lieu A Temanation et au 
maintien d'un href de certiorari que loFsqu'il 
y a exc^ ou d^faut de juridiction, ou lorsque 
la procedure oontient de graves informality 
et qu'il y a lieu de croire que justice n'a pas 
ete rendue, mais ce href ne peut ^tre main- 
tenu lorsque Ton se plaint que du mal juge 
du juge.— Fa/oM v. Muir, & Demoyers 
Mathieu, J., 18 juin 188a 



AcU Electoral de Quihec—EUctews—Locataires 
Hdle devaluation — LocoHcn. 

Jugi:— lo. Que pour 6tre qualifies comme 
eiecteurs parlementaires pour la province de 
Quebec, d'apr^ la loi eiectorale de Quebec, 
52 Vict., ch. 4, article 173, les locataiies doiv- 
ent jouir de biens immenbles, qui, par le r61e 
d'evaluation en force, sent lvalues sepai^ment 
k $200 au moins, dans les municipalites autrea 
que les citigs ; 
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2o. One lea locataires pour 6tre ainsi qnali- 
fi^ doivent avoir loud ft Vannde et nou au 
mm.'^Galipeau v. Corp. de la paroisse de la 
Pointe-aux-TrefMeB, Wurtele, J., 22 mai 1890. 



PrmisKry noie^Fraud and want of considera- 
tum^Holder in good faith. 

Hdd .'—That where a promissory note has 
been obtained by fraud, and without any 
oonsideratian received by the maker thereof, 
such note is absolutely void, and a third 
party, who has become the holder in good 
&iUi, is not entitled to recover the amount 
thereof from the maker. Moreover, in the 
pieeent case, the note being received as col- 
lateral security, the holder was not entitled 
to recover without proof that his claim against 
tbe endorser was still in existence. — Banque 
JaoifUM Oartier v. LeblanCj de Lorimier, J., 
March 8, 1890. 



lute Qectorah de Quibec— Qualification d^ilec- 
teurs—Employis publics— CurS—FUs de 
propriiiaire—Higidenee—Venie pour taxe 
- R6le d^ivaluation—Fi'ewe, 

JugL'^la, Que des employes du Gouveme- 
ment qni travaillent pendant la saiflon de 
navigation et re9oi vent $1.25 par jour, qui sont 
OQotinn^sdans leur emploi d'annde en annee 
MDS noQvel engagement, tombent sous la § 4 
derarticlelSO de le Acte Electoral de Quebec, 
et ne penvent 6tre mis sur la lisle des 61eo- 
teors; 

2o Qa'nn ciir^ d'une paroisse qui occupe des 
bieufhfonds donnds d. la fabrique pour Tusage 
du colte, n'en est que Tadministrateur et 
Q*oocupe ces biens qu*en sa quality de cur6, 
et comme tel, il ne pent ^tre mis sur la liste 
des ^lectenrs parlementaires sous TActe Elec- 
toral de Quebec, Toccupation officielle n'6Uint 
par cfUe exige6 par la loi ; 

3a Que le temps pendant lequel un fils de 
proprietaire doit avoir r^ide avec son p^re, 
son bean-p^ son grand-p^re, sa m^re ou sa 
beUe-mdre est nn an avant la date de la con- 
fection de la liste des ^lecteum ; 

ia Qn'tm fils de proprietaire qui travaille 
coDstamment en dehors de la municipality, 
mais dont lee absences sont moindres que 



six mois, qui n'a pas d'autre r^idenoe que 
celle de son p^re et qui contribue d. Tentretien 
de Tetablissement de son p^re, est qualifi6 
pour etre mis sur la liste des ^lecteurs ; 

5a Que la vente d'un immeuble pour 
taxes municipales ddqualifie le proprietaire 
sur lequel la vente est faite, comme eiecteur 
parlementaiie de Quebec, ft partir de la 
vente, quoique cette demi^re reste revocable 
par le retrait qu'en pent £aire dans les deux 
ans Pancien proprietaire ; TefGet de la vente, 
par les articles 1004 et 1013 du code muni- 
cipal etant de transporter immediatement la 
propriety du lot vendu ft Vacheteur; 

6a Qu'il ne pent etre permis ft un fils de 
proprietaire pour etablir sa qualification de 
prouver que, depuis la confection du r6le 
d'evaluation, la propriete de son p^re, sur 
laquelle 11 veut se qualifier, a augment<') en 
valeur; dans ce cas le r61e d'evaluation eeul 
fait foi de' la valeur de Timmeuble.— ^nin^ 
V. Ci/rporaiion de Ste. Anne de BeUevue, Wur* 
tele, J., 26 mai 1890. 



Mandat-^ResponsabUiti— Vente, 

Jugi :— Que lorsqu'un marchand vend, de 
bonne foi, ft des personnes se pr^sentant 
comme mandataires d'une societe incorporee, 
des marchandises qu'il livre ft cette demiere, 
et que celle-ci accepte, et que de plus, par son 
silence et par ses actes, elle donne des motifs 
raisonnables de croire que ces susdites per- 
sonnes etaient reellement ses mandataires, 
cc marchand pent poursuivre directement la 
corporation pour le prix des choses vendues. 
— Camdy v. Montreal lUh and Game Club, 
Taschereau, J., 1 juin 1889. 



Capia*— Vente d vil prix^Cesnon—Difaut de 
rendre compte—ConlestcUion du bilan, 

JugS :— lo. Qu'il y a lieu ft capiat centre un 
debiteur qui dispose de ses meublee ft vil 
prix, pour argent comptant, ft la veille de 
faire cession de biens, et qui ne rend pas 
oompte du produit; 

2o. Que le droit qu'ont les creanciers de 
contester le bilan d*un failli ne leur enl^ve 
pas celui d'avoir recours ft la voie du capias 
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s'il y a recel et dissipation frandulease de sa 
part^Litang y. Eenavd, Tascherean, J., 4 
d^c. 1889. 



Capiaa — ABgignment in trust — Acquiescence. 

Held .—That where a creditor, by filing his 
claim with the tnistee, has acqaiesced in a 
voluntary assignment in trust made by his 
debtor for the benefit of his creditors, such 
creditor is estopped from demanding that 
the debtor shall make a judicial abandon- 
ment ; and therefore is not entitled to obtain 
the issue of a writ of capias on the pretext 
that his debtor has refused to make a judi- 
cial abandonment — Boston Woven Hose Co. 
V. JPenwick, Wurtele, J., June 23, 1800. 



Exicution — Jour de retour—Vente tubsiquente 
-^NulliU. 

Jugi :— Que la vente judiciaire des biens 
meubles saisis ne pent se faire apr^ le jour 
fix6 pour le rapport du bref ; et qu'une oppo- 
sition afin d'annuler bas6e sur oe grief est 
bien fonde^. — Brodeur y. Leblanc, deLorimier, 
J., 2 oct. 188». 



Capias— Dommages^R^glement de la dettesans 
riserve. 

Jugi : — Qu'un d^biteur, arr^t^ sous capias^ 
qui r^le avec son cr^ancier pour le montant 
r^lam6 par Taction, sans se r^rversp^ciale- 
ment son recours en dommage oontre son 
cr6ancier pour fausse arrestation, ne pent plus 
Bubs^quemment pourauivre le cr^ancier pour 
dommage; le regu accepts par le demandeur 
constituan un rdglement final entre les 
parties.— Deaau^A v. FUiairauU, Jett6, J., 16 
nov. 1889. 



Cause sommaire— Action sur obligation, 

Jugi ;— Qu'une action en recouviement du 
montant d'une obligation hypoth^caire n'est 
pas une cause sommaire, sous I'article 387 du 
Code de Procedure Civile. — Delorme v. Smart, 
Wurtete) J., 22 mai 1890. 



QUEEN'S BENCH DIVISION. 

London, March 27, 1890. 

JoNiBS V. Padovft (24 Q. B. D. 650). 

Contract to manufacture equal to sample — Latent 
defect in sample — Implied uxarranty of 
merdianlableness. 

The plaintiff carried on the business of a wodUen 
merchant and that of a tailor. The dc' 
fendants, wooUen manufacturers, eontraeled 
mth the platntiff as a woollen merchant to 
manufacture and supply to him indigo blue 
doth according to sample, TV piainHff 
intended to use the doth in his tailor's 
business for the purpose of making it into 
servanU^ liveries; but neither the fact that 
the plaintiff uxa a tailor not that he intended 
to use the doth for liveries uxis known to the 
defendants. There was evidence that one of 
the ordinary uses to which that particular 
kind of doth was applied was the making of 
liveries. The defendants supplied to the 
plaintiff doth which corresponded with the 
sample ; but the sample, owing to a latent 
defect, was unsuitedfor the purpose of being 
made into liveries, though there was no eri- 
dcnce that it uxis unsuitable for other pur- 
poses for which doth of that description 
was frequently used. The plaintiff having 
brought an action against the drfendantsfor 
breach of an implied warranty of merchant- 
ableness, the judge left to the jury the 
question whether Uie doth wxu merchantalde 
as supplied to woollen merchants, and refused 
to leave to them the question whether an 
ordinary and usual use of doth of thai 
description was the making of it into liveries. 
Hdd, that the judge was right inrefuMng to 
leave the latter question to the jury y and that 
there was no misdirection. 

Appeal from the Westminster County 
Court The plaintifif carried on the businera 
of a woollen merchant at one address, and of 
a tailor at another. As a woollen merchant, 
he ordered of the defendants, who were 
woollen manufacturers, a quantity of" indigo 
blue cloth," to be made according to sample. 
He intended to use the cloth in his business as 
a tailor for the purpose of making it into ser- 
vants' liveries ; but the fact that he was a 
tailor as well as a woollen merchant was 
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nnknown to the defendants, and he did not 
oommanicate to them the particalar purpose 
for which he wanted the cloth. The defen- 
dants made and anpnlied to the plaintiff cloth 
which was of the aeacription ordered, and 
which carresponded with the 8ami>le. The 
plaintiff made the cloth into liveries which 
ne supplied to a London club for the use of 
its servants. After the liveries had been in 
use for a few weeks, they showed signs of 
wear, the surface of the cloth came on, and 
the dye came out It was admitted that the 
cloth was not strong enough in texture for 
the hard usage to which servants' liveries 
are subjected, and that it was altogether 
nnsuitable for that purpose. There was 
evidence that one of the ordinary uses*to 
which indigo blue cloth was applied was the 
making of servants' liveries, though it was 
also frequently used for other purposes, such 
as carriage linings, caps and boots. There was 
DO evidence that the cloth supplied bv the 
defendants was unsuitable for these latter 
paiposes. Before ordering the cloth the 
pUmtiff subjected the sample to the ordinary 
tests for the purpose of ascertaining whether 
it was suitable for liveries^ and failed to dis- 
cover that it was not sa The plaintiff hav- 
ing sned the defendants for breach of an 
implied warranty that the cloth was mer- 
chantable, the judjge left to the jury the 
question whether it was merchantable as 
SQMdied to woollen merchants, and refused 
to leave to them the question whether an 
oidinary and usual use of cloth of the de- 
fvripfcion ordered was the making of it into 
liveries. The verdict having passed for the 
defendants^ the plaintiff moved for a new 
trial on the ground of misdirection. 

Lord Colkbidgb, C. J. I am of opinion 
that in this case the direction of the County 
(Vmrt judge to the jury was right, and that 
there was not any such non-direction as 
made his direction amount to a misdirection. 
There is no doubt that if a manufacturer 
sells an article which he knows is bought for 
a particalar purpose, he impliedly warrants 
that it is fit for that particular purpose. That 
is a principle whicn was established some 
sixty years ago in the case of Jones v. Bright, 
5 Bing. 533, and has been acted upon ever 
since. But the present case is not within 
that rule, because nothing was mentioned to 
theselier as to the particular purpose for which 
this ck>th was bought, and there was nothing 
to fix him with knowledge of that purpose. 
Here all that was shown was that the seller 
on the one side was a manufacturer, and the 
buyer on the other side was a woollen mer- 
chant No donbt it was possible that the buyer 
might sell the goods to some person or other 
who might use them for a purpose for which 
they were not fit, and I may assume that 
the goods here were unfit for the particular 
pciipoae to which the plaintiff appued them. 



But there was nothing, beyond the position 
of the parties, to show ttiat the seller knew the 
specific purpose for which they were bought, 
and it could not be denied that they might 
have been used for a variety of other purposes 
for which they were fitted. The plaintiff might 
have sold them to be used for purposes for 
which they were applicable- But then it is 
said that the case ca Drummond v. Van Ingen, 
12 App. Cas. 284, in the House of Lords, 
carries the law farther than Jones v. Bright, 
5 Bing. 633. In my opinion that is not so. 
There was no intention on the part of the 
Lords to extend the old rule. Lord Mao- 
naghten expressly said that he did not go 
beyond it ; so also did Lord Selbome. And 
Lord Herschell, on whose judgment special 
reliance has been placed, was particularly 
careful to explain that he did not intend to 
carry the doctrine farther. He said : " It 
was uived for the appellants by the attorney- 
general, in his able argument at the bar, 
that it would be unreasonable to require 
that a manufacturer should be cognizant of 
all the purposes to which the article he 
manufactured might be applied, and that he 
should be acquainted with all the trades in 
which it mav be used. I agree. Where the 
article may be used as one of the elements in 
a variety of other manufactures, I think it 
may be too much to impute to the maker of 
this common article a knowledge of the de- 
tails of every manufacture into which it may 
enter in combination with other materials." 
If the plaintiff is to succeed, it must be on 
the ground of the reasonableness of imputing 
such knowledge to the manufacturer. I do 
not see that there was any evidence that the 
making of liveries was the only purpose, or 
even the most usual purpose, for which IJiis 
particular kind of cloth was ordinarily used, 
and unless that is so there is nothing to fix 
the manufacturer with knowledge which 
would bring the case within the rule. 

Lord Ebiiicr, M. R. The question which 
was left by the iudge to the jury, and the 
sufficiency of whicn is now complained of, 
was whether the cloth supplied by the defen- 
dants to the plaintiff was merchantable as 
supplied to woollen merchants. The cloth 
in question was ordered under a particular 
name, namely, •* indigoj blue cloth," by a 
woollen merchant of a woollen cloth manu- 
facturer, to be made according to sample. It 
was not denied that the cloth supplied 
answered the name, nor was it disputed that 
it agreed with the sample. But it was said 
that there was a breach of an implied waiv 
ranty that it should be fit for the particular 
purpose of being made into liveries. Now 
the rule with regard to the implied warranty 
of fitness which arises in the case of a sale of 
goods is that which is laid down in Jones v. 
Just, L. R , 3 Q. B. 197, in the fourth of the 
five classes of cases there enumerated : 



232 



THE LEGAL NEWS. 



^ Where a manafacturer or a dealer contracta 
to sapply an article which he manofactures 
or produces, or in which he dealS) to be ap- 
plied to a particular purpose, so that the 
buyer necessarily trusts to the judgment or 
skill of the manufacturer or dealer, there is 
in that case an implied term or warranty 
that it BhaXi be reasonably fit for the purpose 
to which it is to be applied." Those are the 
limits of the warranty. Here the goods were 
ordered by a woollen merchant lie no doubt 
happened also to be a tailor ; but that fact 
was unknown to the defendant The purpose 
for which a woollen merchant buys cloth is 
to sell it again to others. There was indeed 
evidence that such cloth as this, if sold to a 
tailor, was not fit for one of the purposes to 
which a tailor miphc apply it But there was 
no evidence that it was not fit for other of tlie 
purposes even of a tailor. Moreover, the 
cloth might have been sold by woollen meiv 
chants to fifty other classes of persons besides 
tailors. There was no evidence that wool 
manufacturers know that woollen merchants 
sell to tailors at all. The manufacturer, here 
was not told, either expressly or by implica- 
tion, that the goods were ordered that they 
might be sold to tailors. Then is there any 
authority which establishes that where 
goods are ordered by a woollen merchant 
of a cloth manufacturer the latter must be 
taken to know that they may be ordered 
to be sold to tailors? The case referred 
to in the House of Lords is no authority for 
such a proposition, for there the goods were 
ordered under the designation of " coatings," 
which necessarily imported that thev were 
intended to be made up into coats, and there- 
fore the facts of that case came within the 
Srecise terms of the fourth rule in Jones v. 
U8t, L. R., 8 Q. B. 197. It is suggested that 
every wool manufacturer is bound to know 
all the ordinary purposes to which a woollen 
merchant may put the cloth which he buys 
— that is to say, ne is bound to be acquainted 
with all the trades to which the woollen meiv 
chant may re-sell it; but that is the very 
proposition which Lord Herschell expressly 
denies. ''It would be unreasonable," he 
says, ** to require that a manufacturer should 
be cognizant of all the purposes to which the 
article he manufactures might be applied, 
and that he should be acquainted with all 
the trades in which it may oe used." Though 
be adds that ** there seems nothing unrea- 
sonable in expecting that the maker of ' coat- 
ings ' should know that they are to be turned 
into coats." And Lord 8elborne says, that 
although, '< if the goods being of a class known 
and under8tood,between merchant and manu- 
facturer, as in demand for a particular trade 
or business, and being ordered with a view 
to that market, are found to have in them, 
when supplied, a defect practically new, not 
disclosed by the samples, but depending on 



the method of manufacture, which renders 
them unfit for the market for which they 
were intended," the doctrine of implied war- 
ranty applies ; yet that doctrine ** ought not 
to be unreasonably extended, so as to require 
manufacturera to be conversant with all the 
specialties of all trades and businesses which 
tbe^ do not carry on, but for the purposes of 
which goods may be ordered from them." 
The Lords decided that case on the ground 
that it came witliin the fourth proposition in 
Jones v. Jusiy L. R, 3 Q. B. 197, which pro- 
position they held to be applicable to a <»se 
in which the goods were bought bv sample. 
But here there is no evidence to bring the 
case within that proposition. The direction 
of the County Court judge was rights and this 
appeal must be dismissed. 

Appeal dismissed. 



INSOLVENT If OTICES, ETC. 

Quebec Official QazttU, July 19. 

Judicial Abandonment, 

Bagdne Corrivean, jeweller, Queboo, Jaly 16L 

Ouratorn appointed. 

Re Jacob Boaohard & Co., manafaotoren and 
Ittmbor- dealers.— P. Baudoin, St. John* cnxmtor. 

Re Alpbonse Levert. jr.— J. M. Harootte, Montreal, 
curator, July 11. 

Re Nareiflse Targeon.— J. Qooleti Levu, eurator, 
July 11. 

Ditidendt, 

Re Beauobemin & Frdre.—Fint and Final dividend, 
payable Aug. 9, C. A- SylTcstrey Nicolet, eurator. 

Re Ferdinand B^gin, L^ris.— Dividend, payable 
Aug. 4. G. J. Labrie, L^tib, curator. 

Re E. E. Bouchard, trader, St. Etienne de Bolton.— 
First and final dividend, payable Aug. 11, W. J. 
Breggs, curator. 

Re Wm. Bouchard, trader, ChiooutimL— First and 
final dividend) payable Aug. 4, H. A. Bedard, Quebec, 
curator. 

Re Charles J. McGrail, grocer, MontreaL— First 
and final dividend, payable July 31, N. P. Martin, 
Montreal, curator. 

Re Alexis Faquet, trader, St. Ulric— Second and 
final dividend, payable Aug. 4, H. A. Bedard, Quebec, 
curator. 

Separation as to propertif, 

Uortense Beauchesne vs. Joseph Poisson, trader, 
parish of St. Pierre les Becquets, district of Three 
Rivers, July 18. 

Lina Coache vs. Joseph H6berti tinsmith and trader. 
St. Hyacinthe, July 14. 



THE LEGAL NEWS. 



233 



ws. 



Vol. XIU. JULY 2tt, 1890, No. 30. 



SUPREME COURT OF CANADA. 



!for» Sootia.] 



Ottawa, June 13, 1890. 



IhJOGAN V. DUGOAN. 

WiU—Legacy under— Contingent interett—PrO' 
tectum (igainst vxute. 

The will of J. D. contained a bequest to 
any child or children of a deceased brother 
of the testator who should be living at the 
death of the testator's wife. P. D. was the 
only son of such deceased brother, and during 
the life time of the widow he brought suit to 
have his legacy protected against dissipa- 
tion of the estate. 

Held, reversing the judgment of the Court 
below, that P. D. had more than a possibility 
or expectation of a future interest ; that he 
had fto existing contingent interest in the 
estate, and was entitled to have the property 
preaerred, so that his legacy could be paid 
in the event of the interest becoming vested. 
Appeal allowed with costs. 

K. L Neuxombej for the appellant 

Bcrden, for the respondent 



Ottawa, June 13, 1890. 



NoTaScoUa.) 

PowBR V. Mbaghhr. 
Tnutee9^Commi89ion to— Rule of law, 

Prior to the passing of the Nova Scotia 
Statate5iyic.all, sec. 69, there was no 
BtatQtory authority for trustees to receive 
commission for tiieir services when none 
vas provided for by the instrument creating 
the trust In a case which did not come 
vitbin the statute, 

HeU, reversing the judgment of the 
'^npreme Court of Nova Scotia (21 N. S. Rep. 
1^), that the English rule of law pro- 
hibiting such commission was applicable to, 
mkI in force in, that province. 

Appeal allowed with costs. 

tloii, L. Q. Power, appellant, in person. 

Scnry^ Q.C., for the respondent 



DECISIONS AT QUEBEC* 
Vente-^GaranHe dc dettesttrouhles, etc.— Radia- 
tion d*h%fpoihJtqu£ — VenU libre et qwtte d^hy- 
poth^que9—Art8. 1535 et 1065, C. C. 
Jt4^^ :— L'acqu^reur d'un immeuble, tant 
qu'il n'est pas trouble de fait, n'a pas d'action 
contre le vendeur, son garant ''centre tous 
troubles, dons, douaires, dettes et tous autres 
emp^hementB g6n4ralement quelconques/' 
pour le contraindre k faire radier une hypo- 
th^ue inscrite avant la vente an bureau 
d'enregistrement contre Timmeuble vendu 
(Art 1535, C. C) II en serait autrement si 
le vendeur avait vendu quitte et libre de toute 
hypoth^que. (Art. 1065, C. C.)—Bea'udetU v, 
Cormier f en revision, Casault, Bouthier, An- 
drews, JJ., 28 fev. 1890. 



Copyright — Infringement — Mea^mreqf damagei. 
Held .-—Where there is clear proof of the 
counterfeiting of a copyright, the damages 
will not be measured merely by the prfce 
realized through the sale of the counterfeit, 
but vindictive damages will be allowed. — 
Bernard S Bertoni, in appeal, Dorion, C J., 
Tessier, Baby, Church, Bosse, JJ.,0ct5, 1889. 



Contrat de venie — Riserve de bois — Droit de «*- 
perficie—Enregistrement et renouvdlemenL 
Jugi: — La reserve, par le vendeur d'une 
terre, de tout le bois qui se trouve sur une 
partie de cette terre, et du droit de Tenlever 
quand bon lui semblera, et de couper et en- 
lever sur une autre partie telle quantity de 
pieux et de perches qu'il voudra prendre 
pour son utility, et ce, tant qu'il y en aura 
sur ce terrain, constitue un droit de super- 
ficie qui est un jus in re et non un jus ad rem, 
et n'a pas besoin, pour 6tre conserve d'etre 
renouvel6 au bureau d'enregistrement dans 
les deux ans qui suivent la mise en force du 
cadastre. — Cadrain v. Theb€rge,en revision, 
Casault, Bouthier, Andrews, JJ., 28 f6v. 1890 



Procidure-- Matih'es nmmaires— Articles 5977 
et 5869, S. R. Q. 
Jugi: — lo. Les reclamations pour ouvra. 
ges et mat6riaux et pour argent d^boors^ 

• 16 Q. L. B. 
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n'^tant pas, aux termes de Tart 5977 des S. 
B- Q., des mati^res sommaires pouvant ^tre 
instniites comme tolles, line action d'as- 
sumpsit g^n^al contenant oes allegations ne 
pent pas ^tre instruite sommairement 

2o. Mais, si un compte en detail est an- 
nex6 d. Taction et signifi^ avec elle, et y t6- 
f^re comme contenant les particularity de 
la demande, et qu*il ne contienne que des 
dettes comprises dans r^num^ration que fait 
des mati^res sommaires cet art 5977 des 8. 
B. Q., la demande pent 6tre instruite d'une 
manidre sommaire. 

3o. Lorsqne le d61ai usuel est donn^ entre 
I'assignation et le jour du retour du bref de 
sommation, et que le defendeur n'est pas 
inform^ par le bref ou la declaration de Fin- 
tention du demandeur de proc4der sommai- 
rement, la demande ne peut pas etre ins- 
tmito sommairement. Autrement le defen- 
deur, b'ayant aucun moyen de ddcouvrir si 
le demandeur, qui en a le cboix, veut proc6- 
de>* sommairement ou suivant le cours ordi- 
naire, pourrait etre pris par surprise «t etre 
condamne sans avoir pu se defendre. 

4o. Une action d'assumpsit general ne per- 
met pas d*obtenir jugement sur affidavit par 
le tribunal ou le protonotaire, lors mCme qu'il 
y est aliegue que le defendeur a reconnu de- 
voir et prom is payer la dette ; k moins, tou- 
tefois, qu'un compte en detail n'ait ete signi- 
fie au d(''fendeur en m^me temps que Paction 
jl laquelle il etait annex6 et qui y r^f^rait 
comme particularit^s de la demande. — LSgarS 
v. CloxUier, C. S., Casault, J., 6 mars 1890. 



Servittide — Right of vny — Road tufed in com" 
mon^Arls. 540, 549, C. C. 

IIeld:—l, A road established and used 
from time immemorial by a number of 
owners of contiguous farms to reach and 
work them, is different from an ordinary 
servitude of passage, and does not fall under 
the rule of Art. 549, C. C, respecting the 
proof of servitudes by title. 

2. In an action negatona servituiis respect- 
ing a road on the plaintiflf 's property, the de- 
fendant may plead that the road is one used 
in common from time immemorial by several 
contiguous neighbours, of whom he is one. 



to reach and work their farms* otherwise 
inaccessible, and in proof of such a plea oral 
testimony is admissible.— Picrron v. Bhuin, 
8. C, Andrews) J., Jan. 16, 1890. 



FIRE IN8URANCR 

(By the laU Mr. JwHce Machay.) 

[Registered in acoordanoe with the Oopyrisht Aet] 

CHAPTER IIL 

Of Insueaulb Imtbbbst, tbb Subjbuf Insubbd, 

AND WHO MAY BBOOMB InsUBBIX 

[Continued from p. 224.] 

In Quebec, a mere chirographary creditor 
cannot insure his debtor's stock-in-trade, or 
personal property.* 

i 114. Partners. 

A partner can insure the partnership stock 
in the partnership name, and bind the in- 
surer, and charge the Gim the premiums; 
but insurance by a partner ought to be for 
his firm to protect the partnership property. 
In fact, it is questioned whether if he do not 
insure he is not liable in damages towards 
his co-partner, {larticularly in certain cases, 
as if one be absent and the other present and 
managing. 

Insurance of my goods, my mercbandlKe, 
does this cover merchandise of a commercial 
firm in which I am partner ? ^ Some say na 
Others, including Casaregis and 6iraccha, 
hold the insurance good for the value of the 
interest that the insured has therein. 
Others, again, hold it good for the whole. 
Qma fjuod commune ett nostrum esse dicitwr. 
If merchandise in ship be insured as chargies 
^'pour mon compte " and that of others inter- . 
ested, and I insure simply for myself, firm 
property in such mercliandise will not be 
covered, says Emerigou. So, if bills of lading 
be to a firm, insurance in the name of one 
partner will not cover the firm's property 
at all.» 

1 Hunt T. Hume Itu, Co,^ Superior Conrt, Quebec. 
April 1871. But «co ante, Uettier mys ohiro- 
gniphy oroditors may insure, bat what indemnity they 
may be entitled to after lobs by fire may be Tery 
diflicalt to t<tate. He gives examples. 

J Emeriffon, Vol. I, p. 208 (Bdn. of 1827). 

* Shipowners are not partners. 
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A pwrtQer for a firm insured cotton, 
property of the firm. By mistake the policy 
described the partner (the insared) as if in- 
soring his own property. A hill was filed 
in equity after the fire, to have the policy 
reformed so as to read for the partnership. 
Keith tt aL v. Globe Ins. Cb., Illinois, 1869; 
4 Am. Rep. 

§ 115. Iruuranoejor a person to be named. 

The name of the insured is sometimes 
kept secret till necessary to he disclosed. 
Troplong, mandat. No. 549.* The hroker 
or agent of the insnred in snch case declares 
that be takes the insurance for account of a 
person to be named. Once the person is 
named the insurance is held to have always 
been his. lb. Or the insurance may ha 
'^ pour comptede qui il appartiendra.'' lb., 
Na554. 

Where Peter, without mandate, insures 
for Paul, PauPs property, his action must 
be approved "en temps utUey" or it is value- 
less. This is to prevent gambling. •* Temps 
vtUe " here is equivalent to rebus integris, be- 
fore the loss. lb. Na 626. But there are cases 
of implied mandate, and in snch cases the 
mnndatu need not have ratified before 
the loss. /&. No.625. 

The agent may take the insurance in his 
own name if the conditions of the policy do 
not prohibit, hut read that insurances gener- 
ally are for the insured or whoever may he 
interested.' 

I 116. Interest, part personal and part as 
trustee. 

A person having an interest in his own 
name in part, and in quality of trustee for the 
rest, may insure all in his own name under 
a general description. Phillips, i 392.^ So 
(says Phillips) a policy on a building 
described by the assured to be "his mill" 
Tag held applicable to his interest both as 
owner and mortgi^ee.* 

^ Obierve: Nature of interest most bo specifiodby 
<mr Code, Art 2^L 

' Browning r. Provmeial ftu. Co. 

' Biteox ▼. Barrett, cited in 16 East, 145. Murray r. 
CoL Ifu. Co., 11 Johns., is eontra. 

^Idatrenee r. Col, In*. Co., 2 Peters, oited; and 
^rnsg T. Bichardton, 2 B. & Ad. 



Interest of co-partnership cannot be given 
in evidence to support averment of in- 
dividual interest^ 

Averment of interest of a company cannot 
be supported by proof of a contract relating 
to the interest of an individual.^ 

In Lower Canada three men may by one 
policy insure " to the extent of their respec- 
tive interests for £1,000." 

? 117 Insurance on joint account. 

Where several are jointly interested, and 
a policy is made on their joint account, it is 
not sufficient to state that one was interested, 
and that the policy was for his account, and 
where he had got a verdict it was set aside.'* 

If one own only a fourth of a thing, but 
insure it generally, he will only recover to 
the extent of his interest, but he can recover 
to that extent^ 

A joint tenant has an interest in the 
entirety on titling him to insure it, but unless 
he insure for all expressly he can only re- 
cover part of any loss. Page v. Fry, 2 Bos. 
& P. 240. 

An insurance by one of several tenants in 
common will not protect tlio shares of the 
others; each of such tenants' interest is dis- 
tinct from his co-tenants' interest But, I 
take it, one can insure a ship property of self 
and others part owners, and for all, if ex- 
pressly so insured. 

In New York and in Pennsylvania a judg- 
ment creditor cannot insure specific build- 
ings of his debtor. It is otherwise in the 
Province of Quebec. 

One of two co-heirs insured a house, 
property of himself and co-heirs, as owned 
by assured. He was held entitled to recover 
only half of the loss. 

1 Per Marshall, Ch, J., 2 Granch 440. This is the 
oorreot principle. The decision by Kent in Bolmea v. 
U. In*. Co., 2 Johns. R., seems wrong; that one of 
several partners can separately insure a thing of the 
firm, and that an averment that he had interest to the 
amount will be supported by proof of the partnership 
interest to that amount. See Latorence v. Van Bom, 
in note to 16 East. 

« Graves v. The Boston M. F. Co., 2 Cranch. Graves is 
insured to the extent of his own interest, but his co- 
partner ianot. Page v. Fry, 2 Bos. k P., was refused 
weight in the above case in 2 Craneh. 

" Bell et al. v. Amley, 16 E. R. 

* Lawrence v- Van Horn, 1 Caine's R. 
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Ifoneoo-beir can be considered agent of 
the others he onght not to use his sole name 
as if owner. 

I 118. Lessees, 

A farmer whose harvest has been 
destroyed by accident (say hail) may claim 
reduction of rent from the proprietor, in the 
terms of Art 1650 C. C. of Lower Canada, 
though he may be entitled, for the same loss, 
to an indemnity from an insurance com- 
pany. In such a case, the proprietor may be 
declared without right to profit by this latter 
indemnity stipulated in a contract to which 
he was not a party. Thiroux v. FUion} 
Filion had insured against hail. Thiroux 
contended that a flEirmer'B right against 
the proprietor to go free of rent ceased on his 
being paid by the insurance company. The 
case of Kivg v. The Stale Mutual F, Ins. Co., 
(supra) f differs from that of Thiroux v. FUion, 
it seems, only in this, that the insurance 
company paid Filion, and did not ask from 
him subrogation, apparently , and Filion sued 
his landlord. 

Is not Shaw, Cli. J., in the King case, in a 
dilemma ? How hold, as he does, and at the 
same time admit that the mortgagee can 
only insure to the amount of his debt claim? 
And again, that if his debt be paid the policy 
cannot operate?' 

§ 119. Mandataries. 

Troplong, Mandat, No. 624, speaks of the 
mandataire being authorized to go to expense 
to carry out the mandcU and to conserve the 
subject He may incur necessary expenses, 
and even dipenses utiles must be reimbursed 
him. Tlius he may insure and reimburse 
himself the moneys paid in premiums. It 
suffices that insuring was or might be utile. 
Can it be opposed that a mandataire without 
mandate to insure has no right to insure? 
No, for power is implied, in most mandates, 
toMt^^n^r. 

1 Cour de Cassation, 4 May« 1S31 ; reported in Dalloi, 
Jar. (i6n. da R. 

> The Filion case is not as bad as the King case ; for 
Filion was not master to make a hail storm : bat King 
coald set fire. King's case is as bad as Harman's, 
mentioned in Biarshall on Insaranoe» and called there 
a gaming case (and overruled apparently). 



3 120. Insurance for owner without his 
authority. 

One may insure in his own name the 
property of another for the benefit of the 
owner without the latter^s previous authority. 
Such insurance will enure to the party's in- 
terest intended to be protected, upon his 
subsequent adoption of iti even after a loss. 
Angell, 2 79; ^ and so in Quebec. 

In />ufiia« V. /(m«9 * the policy (a marine 
one), was in the name of the plaintiff only. 
It was an insurance on freight valued at 
15,000. The defendant underwrote for 
$1,000; five others had underwritten pre- 
viously for $2,500. At the trial it appeared 
that plaintififs interest was only one-half of 
$5,000; another person being interested in 
the subject insured. Plaintiff was limited to 
his own loss, and had recovered that from 
earlier underwriters, before suing Jones. 
Jones was therefore condemned only to re- 
turn to plaintiff the premium received on the 
amount insured beyond the plaintifi^s insur- 
able interest 

One of several owners of a vessel and cargo 
took a policy in his sole name, he intending 
the insurance for alL On a loss the insurers 
paid the insured more, considering his in- 
dividual interest, than he was entitled to, 
and the insurer was declared entitled to re- 
cover back the excess, as paid in ignorance 
of fact' 

J 121. Beneficiary heirSf tutors, etc. 

Tlie beneficiary heir may insure. Tntora 
may insure, in fact ought to be held bound 
to do so if in funds. Assignees of a bank- 
rupt's estate may insure. So, churchwardens 
and trustees may ; and the cestui que trusL* 

^ 9 Barr (Penn.) R. On pent faire le bien d'une 
person ne 2l son insa. Benefioium est etiam invito 
prodesse. A man may become surety for B towards 
A without B*s knowledge. 

HUtua.IL 

" Fearmm T. Lord, 6 Mass. R. Oar article 10(7, G. C 
would allow so. 

* Hill Y. Secrttan, 1 Bos. k Pul. Though the trottee 
insure, the eewiui ^ue tnut may, by the oonditioo, be 
the person to get the money. Monthly Law Beporter, 
A. D. 1858, Brown y. H. Int. Co. 
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i 122. Pawnhroherg. 

A pawnbroker has an interest to insure 
things held by him in pledge; for he is liable 
(in the Province of Queb^ and in France) 
even for /au(« leg^\ bat if insured, though 
there may have been faute leghre, he will re- 
cover the sum insured. Goods in pawn are 
generally required to be insured as such.' 

{ 123. InnheeperB, 

An innkeeper can insure to cover the value 
of bis own and traveller's goods ; for if 
traveUer's goods be lost in the inn, or 
damaged, they are presumed to have been 
80 through the negligence of the innkeeper 
who most pay.* 

I 124. Agents, 

An aeent insuring ought to say for those 
interested, fOT whom it may concern ; for 
otherwise he may not be able to recover the 
amount insured. How can he in his own 
name, having lost nothing ? Where he has 
a lien he may perhaps clain^ indemnity to 
the extent of it It was held in the case of 
Oittodb V. Mvi. Ins. Co. of Buffalo » when an 
Bgent claims indemnity he will have to 
declare his interest 

The negoticrum gestor may insure but 
ought to state his quality. 

Where an insurance is effected by A as 
agent for B, nobody is insured but B. If he 
have no interest at the time of the loss he 
cannot recover.* 

An agent may insure simply " as agent.'' 
It may be shown afterwards who was 
principal; but there must not be frand.^ 

I 125. Consignees' 

An ordinary consignee having a beneficial 
interest may insure for the benefit of tlie 
owner, though a naked consignee, being a 
mere agent of the consignor, cannot do so, as 
he can suffer no damage from the loss, as 
e. y. commission. Only in his principal is 

^ Can the pawnbroker charge premium against the 
pawner? Apparently not. 

* Dawmm r. Okamnevy 5 Q. B. Ad. & BU. 

' 6 L. G. Jurist. 

^RumeUr.N. E. M. In*. Co.,i Ma«. R. In the 
Prorinoe of Quebec it would be for B. to tue in ease of 
ktt. 

*121fa8a.R. 



there an insurable interest^ He is not like 
a trustee having the legal interest in the 
thing.^ 

In CrowUy v. Cohen* it was held that 
where a consignee or trustee insures as such, 
he need not specify the exact interest he 
has ; the nature of his interest may be left at 
large. But it must be observed that by our 
Civil Code the nature of interest must be 
specified, (2571). 

Whether consignees merely to take 
possession, but not having power to sell, can 
insure for themselves or principal is un- 
settled, says Story, (Agency). Evidently 
Lord Eldon thought that such consignees 
could insure, stating the interest in the 
principal ; * and to the same effect is Bon- 
dousqnie. 

Consignees for sale may insure for them- 
selves to the extent of their own interest. 
They have also an implied authority to in- 
sure for their principal. 

The better to keep covered what he has on 
consignment the consignee ought to insure 
(says Boudousquie) for account of whom it 
may concern. This will cover any interest 
existing at the date. As to his commission 
in expectancy, the consignee may insure 
that, valued at some sum stated. If his in- 
terest be so declared he will recover if a loss 
happen. 

A consignee insuring in his own name in- 
sures only his own interest. If he wish to 
cover the owner as well as himself, he must 
take a policy as well in the name of the 
owners as in his own name, or for himself 
and as agent^ Then, as regards the owner 
he must sue for himself. 

Goods "owned or held in trust or on com- 
mission '* will cover goods sent and held for 
sale, and the owner can hold the consignee 
or trustee accordingly. Angell, { 80. And 
this is the case though he did not order 
insurance previously. 

1 Lueena ▼. Crawford, 2 B. ik P. 806, 307. 

^ De Foregt y, J'\tlto» Iwi, Co., 1 Hall» is approved in 
Ebtunrtii v. Alliance Marine Int. Co., Common Pleas, 
England, 1873. It follows a good deal Lueena t. 
Crauford, 

»3B. AAd. 

* 2 Bos. & i>. 324, new R. 

^ OuMck V. Mutual Ineurance Co. of Bv^ffalo, 6 L. 0. 
Jnr. 



238 



THE IiBSAL NEWS. 



Aliter, if previously he had refased to p&y 
preminms. 

i 126. Warehousemen, 

A, a wharfinger and warehouseman, in- 
sured goods in his warehouse, and ''goods in 
trust and on commission therein." A had 
goods belonging to his customers, on which 
he had s lien for rent and charges, but no 
further interest of his own. He had never 
charged his customers insurance, nor did 
they know of the policy. The warehouse 
and goods insured were all consumed. The 
insurers refused to pay for customers' goods 
beyond the amount of A's lien. Yet A was 
declared entitled to get the whole insurance. 
He would be a trustee for part of it' 

Troplong, (Mandat) says that an agent 
charged to buy and ship things may insure, 
and charge the premium against his prin- 
cipal. * 

An agent not generally authorized to in- 
sure, may, in unforeseen exigencies, acquire a 
right to insure, to prevent a loss to his 
principal. Story, Agency, { 141. 

In Waters v. The Monarch Ins. Cb.,* the 
plainUfiTs (warehousemen) not insurers were 
not liable to the owners of goods which were 
burnt But the plaintiffs had insured the 
whole value of the goods, though their per- 
sonal interest was only for their chaiges as 
warehousemen, for which they had a lien. 
The insurance company was held liable in 
fulL 

Warehousemen and wharfingers may in- 
sure goods deposited with them, though with- 
out the previous authority of the owners, and 
the insured are entitled to recover the whole 
value. Then they must account to the true 
owners for all except their own interest (say 
for charges on the goods).' 

A warehouseman is negoUorum gestor of 
those who have goods with him, so that if he 
insure such goods, and get paid, he may be 
sued by those who had goods. It is not so, 
however, in England— at law at any rate. 

* Waten v. Ihe Monarch F. & L, Au, Go., 5 EL A 
BI. Also Jurist, A. D. 1856. 

*5E1LAB1. 

» WatUr. The Monarch L, k F. Ina Cb.,34B.L.A 
Bq.B. 



A ship's husband cannot insure and charge 
the owners with the premium.' 

A managing owner of a ship has no power 
to insure and chaige part ownera with 
premiums.^ 

In Sideaways et al, v. Thdd et al,^ a 
wharfinger without the knowledge of the 
depositor insured goods deposited. The 
goods were placed with the wharfinger in 
storage and for sale by him. A fire happened 
and the goods were lost The wharfinger 
received the insurance money. It was held 
that though he needed not insure,* yet having 
done so, and received the money he was 
bound to account to the depositors. He held 
the goods for them. 

i 127. Common carriers. 

In London & N. W. R Co. v. Glynn* the 
plaintifis, common carriers, insured goods 
" their own and in trust as carriers," against 
all loss that the assured should sufier by fire 
on the property particularized in the policy. 
It was held that, to the amount of the policy, 
the whole value of tlie goods in plaintifib' 
possession as carriers was insured, and not 
merely their interest as carriers; and that 
plaintifis would be trustees for the ownere of 
the goods of the amount recovered, less 
plaintiflQi' chai^ges as carriers, and in respect 
of the goods.^ 

In Crowley v. Cohen,^ an insurance "on 
goods " was held sufficient to cover the inter- 
est of. carriers in the property under their 
chaige; for in general, if tlie subject of in* 
surance be rightly described, the particular 

* Frmch T. BackhouM, 5 Bqit. 

* Bell V. Humphriet, 2 Starkie R. 
» 2 Starkie R., p. 400. 

* Above it is said *' though he needed not insure.". 
But query ; for he really had two qualities : he was 
agent to sell, as well as wharfinger, and a oommission 
on sales was agreed for. As to fire insurance, wharf- 
inger's liability, the decision of the Master of the Rolls 
was affirmed, A/. B. k Mere. Int. Co. v. Liverpool, L. k 
Otobe, S6 L, T. 82?. (A. D. 1877). 

« 1 Ellis & Ellis. A. D. 1859. 

* See also London k N. W.R. Co. r. Glynn, 1 KU. k EII. 
5 Jurist N.S., in which it was held that earners may in- 
sure goods entrusted to them, and to their full value, 
and not merely to oorer their ohaiges. But thegr must 
insure the goods as in trust, and for themselves in so 
far as interested. 

« S B. & Ad. 
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intmest seed not be stated, (but there may 
be a condition reading otherwise or a code 
enactment). 

In France, in the case of nominal insnr- 
anoB by broker, the principal may sue, and 
^ insurer need not say the contrary.^ 

2 128. Fol enchermewr. 

In Quebec a /o2 encheriMewr may insure for 
his own benefit, but once the re-adjudication 
has taken place at his foOe enchtre, if the 
boose bum the company its free, for the in- 
sured is dispossessed.' 

{ 129. Borrowers. 

The borrower of a thing may insure it 
The loan of it being for his sole advantage, if 
it be lost he has to pay, and negligence is to 
be presumed against him (in the Province of 
Quebec). 

8 130. Vendors. 

The vendor, so long as he has or retains 
right to stop in transitu, may insure. The 
vendee, after the A'endor*s stopping the goods 
in transitu, has no insurable interest^ 

2 130. Reinsurance, 

The insurer is a kind of caution and may 
as such get another person to assume his 
risk ; re-insurance is allowed. The insurer 
has an insurable interest and can re-insure, 
to protect himself. Such re-insnrance may 
be partial, or total, and at rates and con- 
ditions different from the original insurance. 
It is a contract between the first or other in- 
sorer and the re-insurer. Such is the law of 
France and Lower Canada, 2477 C. C, and of 
the United Stotes. 

Be4nsnrance is common in England. It 

' 2 PardoMnf , Dr. Com. pp. 509, 570. See Amould 
on Inguranoe, p. 13S. 

^ Sire/. A.D. 1856, p. 451. 

* Ckuf T. Ain-Mcm, 10 B. A C But query; for 
^fPt[9 in tran^iiu only acts to make a lien. The 
▼endee can get the goods afterwards if he tender the 
priee. SKentComm. And the vendor after stoppage 
M (nnutte may sue for the price. See Martindaler, 
Smith, Benjamin on Sales, p. 660. The effect of 
stoppage in tran»itu is to restore the goods to the 
vendor's possession, not to rescind the sale. The 
vendor may hold the goods till the price he paid. He 
bu not a right to rescind the bargain. 



is common for one office to take any large 
risk, and to re-assure say 50 or 60 per cent 
with other offices willing to run the risk of a 
portion. It is said not to be the interest of 
the insured to insure a large amount in one 
office ; itikt he tafi better divide his insur- 
ance, and not be, in the event of loss, at the 
mercy of one office. Where insurance is 
divided, there will be an honorable competi- 
tion, it is said, in the settlement of the loss, 
among the several insurers. That may, or 
may not, be. I have seen an insured, in- 
sured by three policies, have to fight all three 
of the insurers till final judgments in appeal, 
and all the three combine to resist each of the 
insured's actions. ' 

CHAPTER IV. 

Who ab£ Bound to Insvbb. 

i 131. Agent undertaking to procure insurance. 

Where insurance is undertaken to be pro- 
cured for another person by an agent, the 
general rules in the law of principal and 
agent will govern. In Lower Canada, if a 
person, even voluntarily and without reward, 
undertake to procure insurance to be effected, 
he will be answerable for negligence ; and in 
England though there be no consideration 
moving to the person who has grataitousiy 
undertaken to procure an insurance or to get 
a policy transferred, if this person proceeds 
to carry his undertaking intoeffect by getting 
his policy underwritten, etc., but does it so 
negligently that the insured can derive no 
benefit from it, as, for instance, if he have 
promised to get a policy transferred, bnt 
neglects to have it properly indorsed or 
admitted by the insurer, an action will lie 
against him.— (1. Esp. R— 2 T. R) 

An executor who drops a policy oh the 
testator's estate, is held liable on a loss 
happening.^ 

?132. When agent is bound to insure. 

An agent may be bound to procure insur- 
ance for his principal, either by express 
agreement, or by an implied one. Such last 
would be the habit of the agent in dealing 

^ Gamer V. Moore. Also jBotoHiM v. CmUihur9t,6 

B. A D. 
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with his principal, an usage in the business in 
which the agent is engaged, or in the country 
of h!8 residence, the custom of merchants, 
etc Story, Agency, {190. Otherwise the 
agent is not bound.^ 

In England agent charged to buy and ship 
things must insure, and may debit principal. 

Where the course of dealing between the 
principal and the agent is such that the latter 
has been used to effect insurances by direc- 
tion of the former, he is bound to comply 
with an order to insure, though he have no 
effects in hand at the time of receiving the 
order, unless notice has been previously given 
by him to discontinue that mode of dealing. 
If he have effects in hand he cannot in any 
case refuse to comply with the order ; or, if 
tlie bills of lading from which his authority 
is derived contain an order to insure, this is 
an implied condition which the agent must 
fulfil if he accept the employment' Tlie 
mere endorsement, by the consigneei of the 
bill of lading is such acceptance.' 



THE LATE MR. J. S, HONEY, 

It is now eight years since Mr. Honey 
celebrated the fiftieth anniversary of his 
connection with the prothonotary's office in 
Montreal. At the commencement of the 
long vacation he has passed away, after a 
very brief illness, at the ripe age of 78. 
He was in his usual place in the Court of 
Review on June 30, the l^t day of the legal 
year, and he continued in attendance at his 
desk until Saturday, July 12. On Monday 
he was no more. Montreal has been noted 
for long tenure of office by its legal 
officials. The little band has been sadly 
thinned during the last few years, and Mr. 
Honey has now followed Messrs. Monk, 

1 Lee ▼. Ad9U, 37 N. T. Rep; 10 Tiffany's Rep: 
Agent not bound to insure for prinoipal unless 
speoially instructed, or an understanding be shown 
that it shall l>e done. A ship was owned by three 
persons in equal shares. A, one of the owners at her 
port of departure, has always insured her upon her 
departure on voyage. At her last departure he omitted 
to do so, and the ship was lost. Have the other owners 
an action against A ? Yes, for he has man(iu4 to 
mandat iaeUe^ No. 141i Troplong, Mandat 

3 27 Rnssel. Smith v, Latcellea^ 2 D. A E. 

3 8 Camp. 472. 



Coffin, Terrouz, Fyke, Campbell, Yilbon, and 
others long associated with him. During 
his long term of fifty-eight yeare £e has been 
a model of patient assiduity and unfailing 
courtesy, and the courts in which be was 
wont to sit, as well as the office in which he 
so long reigned, will for a long time to come 
wear a strange aspect without his fam- 
iliar presence. 



INSOLVENT NOTICES, ETC. 

Qudtee Official Gazette, Julv 26. 

Judicial AbandonmentB. 

A. Hubert Bernard, trader, St. Jean, Tlale 

d'Orl6ans,July24. 

Cwaton appoitUed. 
Re J. B. Deni8.~C. Desmarteau, Montreal, curator, 
July 15. 

/i?«Camille Lamaroho.— J. M. Mareotte, Montreal, 
curator, July 22. 

Re Joseph Massd.— C. Defmarteau, Montreal, ouxa- 
tor, July 17. 

Re G. L. Paradis k Co., Roberral.— J. B. Letellier, 
Quebec, curator, June 30. 

Re Adolphe Parent, trader, St. Elph^e.— 0. A. 
Sylvestre, Nioolet, curator, July 17. 

/?e W. E. Potter, Montreal.— Kent A Tureotte, 
Montreal, joint curator, July 22. 

Re George Stewart, absentee. ~C. Besmaitean 
Montreal, curator, July 19. 

Re The Dominion Safety Boiler Co.— J. MoD. Hains, 
Montreal, curator, July 11. 

Dividenda. 

Re Duncan Everett Dewar, Aylmer.— First and final 
dividend, (I3c.) payable August 11, at office of Match- 
mor, Gordon k Co., Ottawa. 

Re Pierre Avila Gouin — First dtTidend, payable 
August 13, T. Darling, Montreal, curator. 

Re Allan J. Lawson, Montreal.— First and final 
diyidend» payable August 11, A* W. Sterenson, Mont- 
real, curator. 

«S<;paraf{on a» to property. 

Caroline Bouchard vs. Nephtalie 0. Boofaon, Mont- 
real, Julpr 10. 

Cordelui Moreau vs. Bdouard Lescarbeau, Montreal, 
July 22. 

Deri la Sicotte ts. Napol^n ValMci clerk, Montreal, 
July 22. 



A Plaintiff in Pkb80n.— An amusing scene ooeurred 
in the Sullivan county (N. Y.) court house reeently. 
The wife of one of the parties to a suit was on the 
witness stand and had entrusted her baby to the oare 
of another woman, who was tending it in a room 
below. The child became restless atter awhile and 
announced it« desire to see its mother in notes of un- 
mistakable pathos, which might be traced to hunger. 
After tryinf in vain to quiet the child the woman 
came up stairs and into court, the baby all the time 
crying at the top of its lungs. Judge Thornton ex* 
claimed *' Take that child out of court." The woman 
addressed continued to advance, and holding the 
youngster out to its mother over the head of a promin« 
ent lawyer, responded " Court or no court, this child 
has got to be attended to." 
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I*^ X^s^t S^ufs^ 



Vou XnL AUGUST 2, 1890. No. 31. 



The weight to be given to the evidence of 
professional infonnere was considered by the 
fiupreme Coort of Iowa in Dickenson v. Bently^ 
Jane 4, 1890. The Court held that the 
fact that a person is employed to visit 
places and parchase whisky in order to 
ascertain if saloons are illegally kept, is no 
ground for discrediting his testimony in a 
snit against the vendors for maintaining a 
liquor naisanca '' Is there/* asked the Court, 
''anything dishonorable or unmanly in a 
faithful, conscientious discharge of such 
daty? If thieves were preying upon the 
possessions of the people, would it be dis- 
honorable for a person to accept employment 
to procure the testimony that would result 
in the conviction of an actual thief? If 
mnrderers abound, and their detection is 
difficult, is an employment that will bring to 
light the evidence upon which the truth may 
be known, and the guilty punished, dis- 
honorable? A statement of strong cases 
wherein good men have no sympathy 
sometimes aids us to better understand 
milder ones, as to which the sympathies of 
men may be directed. We must believe that 
all good people would commend an employ, 
ment or service that would result in the 
prompt and sure punishment of persons guilty 
of these graver crimes, and such persons 
would as promptly condemn any employ- 
ment or service which would result in the 
ponishment of the innocent" 



The Law Quarterly Review, referring to the 
subject of champerty and maintenance, says 
the law as it stands does undoubtedly tend 
to deprive the poor of a means of meeting 
the rich on equal terms in litigation by ob- 
tainmg the assistance of others who believe 
m the probable success of their suit ** The 
consequence is, that in many cases a poor 
suitor (not, perhaps, quite poor enough to 
rae in Jorma pauperiBi and even if he were, 



not able to afford expenses unavoidable even 
in that case) is either forced to give up all 
idea of enforcing his right, or is driven into 
the hands of the hedge-lawyers. . . . With- 
out expressing a definite opinion, it is not 
going too far to say that it is at least a matter 
worthy of consideration whether the law of 
England should not be assimilated to that of 
India by enacting that the mere fact of 
maintenance or champerty shall not of itself 
be illegal ... It is not to be expected that 
a solicitor will readily undertake to promote 
a claim involving considerable outlay, and, 
however honest, some risk of failure, when 
his client is unable to provide money, merely 
on the chance of getting his ordinary costs in 
case of success.'' 



In Mr. Longpr^ the district of Montreal 
had a prothonotary who introduced several 
useful reforms in the administration of his 
office. It is to be regretted on public grounds 
as well as for his estimable qualities as a 
citizen, that his career should so soon have 
been brought to a close. 



COUR DE MAGI8TRAT. 

MoMTRiAL, 26 mai 1889. 

Ojram Champ agnb, J. C. M. 

Bow V. Lbgault. 

Pari—iJowKB de chevaux— Fret— Droit 
d^acHon, 

JugA : — Qu*un€ personne qui prite de V argent d 
WW autre pour lui permetlrc defaire tm pari 
tur vne course de chevaux, a droit d^action 
pour recouvrer ce morUant, ces sortes de parU 
n*enletxint pas le droit d'acHoru C C, Arts. 
1927, 1928. 
Le demandeur a pr^t^ $10 au defendeur ' 
pour sa mise dans un pari pour une course 
de chevaux, et poursuit maintenant le ddfen- 
deur pour se faire rembourser Targent ainsi 
pret6. 

Le defendeur plaide que le demandeur lui 

a pr6t6 cet argent sachant que c'6tait pour 

un pari dans une course de chevaux, et qu'il 

n'a pas d'action pour se faire rembourser. 

La Cour a maintenu Taction, plagant ce 
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caB dans rezoeption pr^vue par Tarticle 1927 
du Code avil. 

Jugement poar le demandeur. 
McGibbon, avocat du demandenr. 
Etkier dc PeUeiieTy avocats du d^fendeur. 
(j. J. B.) 



COUR DE MAGISTRAT. 

Montreal, 2 mai 1889. 
Coram Champagkb, J. C. M. 

ThIBAUI/T v. LBFBBVRBi 

Locataire et sowhlocaiaireSaisie-gagerie — 
Dommage. 
JvQt : — Qu*U n*y a poi lieu d accorder des dom- 
mages centre wn locaUur qui, de bonne foij 
prend une aaieie-gagerie contre un soue- 
loccUaire pour un montani de loyer d<i par 
le locataire principaJj quand mime le wms- 
looataire ne devrait rien et avait ligalement 
payS son loyer au temps de la saisie-gagerie 
au locataire principal. 

Pbb Curiam :--Le d^endeur ayant lou6 
une maison & un individu qui apr^ Tavoir 
occupy quelques mois Pa 80U8-lou6 au de- 
mandeur, a pris une saisie-gagerie contre les 
meubles du demandeur qui se trouvaient 
dans la dite maison, pour se faire payer des 
mois de loyer dtls pendant Toccupation du 
Bous-locataire. De lA, pounnite en dommage 
pour $50 centre le d^fendeur. Par Particle 
1621, C. C, le d^fendeur avait le droit de 
prendre cette saisie-gagerie contre les meu- 
bles du demandeur, son sous-locataire, et il 
n'y a pas lieu lorsque le sous-locataire a pay6 
l^alement au locataire principal, pour cela & 
accorder des dommages. 

Action d^bout^ 

i. N, Demers, avocat du d^fendeur. 

L. S. Descarriesj avocat du defendeur, 

(j. J. B.) 

FIRE INSURANCE. 

{By the late Mr, Justice Machay.) 

[Registered in aooordsnce with the Copyright Act.] 

CHAPTER IV. 

Who are Bound to Insure. 

[Continued from p. 240.] 

{ 133. Consignees, Commission Merchants. 

One of the most important duties which 

the safety of mercbandijse requires in factors 



and consigneeB who act as &ctoni is that of 
protecting it by insurance. (Pfedey by Don- 
lap [18] ). 

Shaw (upon Ellis) cites several cases in 
which in the United States it has been held 
that by the custom of merchants it is the 
duty of a consignee or commission merchant 
to insure the goods of his consignor, though 
he may have received no express directions 
to that effect. Story, Agency, 2 111, says 
that consignees for sale are not pontirely 
bound to insure, unless they have received 
orders so to do, or the usage of trade, or their 
habit of dealing with their principal, has 
raised an implied obligation to insure. In 
the Louisiana Annual Reports of 1855 there 
is a case in which this was held. 

A commission merchant is not boand tiS 
insure for his principal if not ordered. 3 Ch. 
Commercial law. But by general usage in a 
place, might not a commission merchant be 
held bound to have insured 7 Story Bays> 
yes; if the usage be general. See Paley on 
Agency, 18. 

{ 134. Insurance must he valid and ^ecHve. 

An agent or consignee procuring inaarance 
must procure valid insurance, and insoranoe 
with solvent insurers, and commiinicate 
their names.^ 

If a man covenant to keep insured, his 
procuring a mere slip unstamped, or an un- 
stamped premium receipt, will not in Eng- 
land satisfy such covenant, unstamped papers 
not making legal insurance ' A policy 
stamped (or interim receipt stamped) alone 
can make such an insurance. But in Lower 
Canada no such Stamp Acts ezisti therefore 
insurance by slip or mere receipt for prem- 
ium is good, for the case of such a oovenant 

Question was as to right of plaintiff to 
enter up judgment and execute it. It was 
held he might ; breach being of covenant to 
keep insured.' 

The above defendant had no right to pro- 
ceed, even at equity, to compel the insorerB 

1 Boalay Paty. Tom. 3. Hurrell ▼. Builard et oL, Q.B. 
QaildhsU, Feb., 1863. 

2 Xenm ▼. Wickham, 14 O.B. Rep. eitecU 
> 10 Jqrist, N, 6., Parry o«m« 
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to execute a policy stamped (in paranance of 
QDSkamped fllip). 

Wheie there is a covenant to insure, if the 
oovenantor do not act promptly and pay the 
pmuiams, the covenantee may pay them 
and Boe for the amount^ 

In Loaisiana, it is held that no bailee is 
liable to insnie unless he have instructions 
to do so. Duncan v. Boye, 17 Ann. Bep. 
Yet he may have to pay sometimes, if fire 
oocar, and he had better insure, apparentiy, 
(for himself, at his own expense). 

If a man agree to keep i<isuied, and get 
delay in consequence, he must not allow the 
property to be uninsured even for two days ; 
else he breaks his agreement and his delay 
ceases.' This treaty is frequent where oom- 
promlses are made. 

By covenant people may bind themselves 
to insure, e.g^ a tenant may, often doest 
ooder pain of forfeiture of lease. Such coven- 
ants are strictly enforced.^^ 

And if a lessee bind himself to insure in 
the joint names of himself and lessor he 
most do so literally. Mere verbal evidence 
of the lessor saying that he would be satis- 
fied with leas (evidence of waiver pretended) 
isntf. {lb.) 

So a purchaser of a house, paying part, 
promising always to keep insured, for secur- 
ity extra of balance, failing to do so must 
pay balance if that be stipulated. 

The plaintiff, a lessee, promises to keep in- 
luied. He dges not The landlord insures. 
No fire happens. Afterwards the landlord 
charges the tenant It was held that he has 
DO right to be repaid specifically the money 
qient by him in premium of insurance ; un- 
less as a kind c^ nominal damages. The 
jary, in this case* gave the plaintiff nominal 
damages against the lessee, viz., the very 
amount the plaintiff had expended (in real- 
ity more than nominal damages). But this 
verdict the Court would not interfere with.^ 

2135* OrcOuitow mandatary. 
In the United States a mere gratuitous 

* M«]nw on DamacM, p. 200. Heu t. WyeA«, 12 L. J. 
Q.B.88. 

' Atrry r. Great Skn> Go-* English Jartst of 1864. 

*Doer,Ghdwm,6ilB.n. 

*Bev V. WMJke. 2 Gale A Bar. New York Legal 
0bwnrwr,Vol.2,p.286. 



promise to insure, unconnected with any 
relation of principal and agent subsisting be- 
tween the parties, or with any duty arising 
from usage, is not binding, provided the 
promisor does not enter upon its perform- 
ance. Such gratuitous mandatary can only 
be held liable for misfeasance, not nonfeas- 
ance,* and so it would be in England. But 
in Lower Canada it would be otherwise. 

The negotiorum gator ought to declare his 
quality, and insure. 

In the United States and England, if such 
agent or person attempts to fulfil his prom- 
ise, and is guilty of grofs negligence or un- 
skilfulness in the execution of his voluntary ^ 
trust, he will be liable to the other party in 
an action on the case for all damages resultr 
ing from such negligence.^ 

But when the situation or profession of the 
one who makes this gratuitous offer is such 
as to imply skill, as if; for instance, he is an 
insurance broker, or known to be well ac- 
quainted with the business of insurance, an 
omission of that skill will be held to be gross 
negligence,^ 

i 136. Effect of usage. 

Usage undoubtedly may impose obligation 
to insure. Neglect to effect insurance where 
the usage is and has been to insure will give 
an action of damages. By a general custom 
of the trade a printer may be bound to in- 
sure paper and printed work of a work that 
he is printing for an author or third person. 
True, that in Mawman v. Gillette no such 
custom having been proved the printer got 
free. 

§ 137. Joint oumerSf etc. 

Plaintiff and the defendants were joint 
owners and partners in a ship of which the 
defendants had the care and exclusive pos- 
session. Defendants had insured plaintiffs 
interest and their own ; subsequently they 

^ 4 Johns. 84. 

« Traev ▼. Wood, 3 Mason, 182 ; Thome v. /)«i«, 4 
Johns. 84. 

3 Skieh V. Blackbume, 1 H. Bl. 158 ; Wpld V. Pi/ek- 
/ord» 8 Mees. & Web. 443. 

* 2 Taunt. 
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insared for theniBelves and not for plaintiff; 
they were held liable in damages, as for 
negligence, and becatiBe they ought not to 
have discontinued insuring for * plaintiff, 
without notice to him.^ See Domat, Liv. 1, 
Tit XV, sec. 8, art 4. 

If two accept a procuration they are liable 
in sclido, if priposSs, for instance, to keep 
safely a house or a thing. 

If a vendor at a distance from the vendee 
ha8, in former transactions, insured the 
goods sold, or if he receive instructions to 
insure, he must insure.^ 

In Mawman v. GiUett^ it was held that 
printers getting from booksellers paper, are 
not bound, in the absence of contract, to in- 
sure for the booksellers the paper of the 
works that they print 

i 138. Tutarif. 

Are tutors to minors bound to insure their 
ward's property ? I would hold them bound, 
generally. Quoiiescunque nan fit nomine pupiili 
(juod quiviti paterfamilias idoneiu facit, non 
videtur defendi ; 1. 10, Dig. Deadm. et per. tut 
Certainly a tutor, carefiil about his own pro- 
perty and insuring it, ought to insure his 
ward's. Certainly, if property left by a 
father be insured and the policy, after the 
death of the father, expire with notice to the 
tutor, if he have funds of his ward he must 
insure. 

According to Holland de Villargnes,* a 
tutor is not bound to insure his minor's pro- 
perty. As to the tutor's responsibility, it is 
not to be that of extreme dih'gence of a phre 
defamiUe- Yet he is lx>und to renew regis- 
trations (i6.), and I would say to keep up 
insurances. 

As to the tutor, he is responsible if guilty 
of mauraiv gestion. Art 290 C. C. of Quebec. 
This is reasonable. Certainly if, having 
funds in hand and being in the habit of in- 
suring his own property, he do not .insure 
his ward's, and it be burnt, the tutor ought 
to pay, being in fault So if he be appointed 
tutor to minors owning houses always kept 

1 RaUton t. Barelav et a/., 1 Cond. R. La. p. 619. 
* Smith ▼. Lnncellen, 2 D. A E. ; Cothay v. Tate.Z 
Camp. 
3 Note on p. 325, 2 Taunton. 



insured by their father, and he (the tutor) 
fail to renew, though the father never did in- 
sure, or had so much property that he was 
always his own insurer, the tutor may not 
go free. Because he (the tutor) is guilty of 
mauvaise geition. This is clear. 

The modem law of France makes the 
hhiHer par binifice dHntfentaire liable in his 
administration only for fatUes graves- He 
need not insure, C. N. Art 80i. But Art. 
673 of our Civil Code puts upon the benefic- 
iary heir the care ofa prudent administrator. 
It obliges the guardian of chose d'autrui to 
all the care of a good father of a family (the 
omission of this care is faute mTyenne), C. N. 
Art 1137. 

The tutor to minors is bound to observe 
the same care and he is responsible for bad 
administration {semble, he is bound to in- 
sure, G N. Art 460, 290 C C. of L. C). Yet 
the Court of Besangon held that neither 
tutor nor usufruUier was bound to insure, 
there not being breach of positive obligation. 
But the Court added, if the tutor insure, and 
then fail to continue, he will be held liable, 
in case of a house insurance. Moveable pro- 
perty only was in question, and in tlie case 
judged, as he had never insured it^ he was 
held free.' 

i 139. TrusUes, Executors, etc 

Are trustees bound to insure 7 Yes, under 
many circumstances, and where they are in 
funds they ought to. 

In O artier v. Moore ^ an executor without 
special authority applied Uie testator's assets 
for several years in insuring ihe life of a 
debtor to the estate. He then dropped it 
without consulting anybody. He was held 
liable for the sum that would have been 
received had he kept up tlie policy. 

In Fry v. Fry \ the testator, as a lessee, 
bound himself to insure. He allowed the 
insurance to expire 26th March. He died 
on the 27th March, without the insurance 

1 Diet. Vo. Ass. Mar. No. 21. $ 2. OniD oited, 170. 

> Bioohe, Vol. 29, Art 8118. 

^ 3 Drew. 277 ; 24 Iaw Joamal (Ohaneery) 667. 

«27Beavan. The ease is cited on p.79,Dice8t of 
English Jurist for 1860. Reported also in 3S Law 
Journal (Chancery). 
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having been renewed. Hie executors did 
DOteflbct any insnranoe. A fire took place 
26th May. It was held that the executors 
were not personally liable. 

Query, is an executor bound to insure 
booses more than the lives of debtors of his 
testator ? Tee ; insu ranee on lives of debtors 
israie. 

J 140. CredUan — Ckmimon carriers — Pawn- 
brokers, 

Is a creditor holding a house vt in pignore 
bound to insure it ? He is liable even for 
Janie irh leg>re, says Merlin. So, he says, is 
a partner. Yet he does not support the doc- 
trine that tliey are bound to insure.* 

Common carriers generally are liable in 
England,tf goods entrusted to them l)e burned, 
even by accident (unless, indeed, by light- 
ning). So they ought to insure. A carrier 
is in the nature of an insurer, said Lord 
Mansfield. 

In England, under the Pawnbrokers' Act 
of 1872, pawnbrokers must insure, and may 
do so to the extent of the estimated value. 
The person holding a pledge is bound to use 
the diligence of a diligent pater-familias. If 
a fire happen he is to prove that he was in 
no fault Even then I would hold him 
oound to insure, — certainly if, habitually, 
he insured his own goods. 

If fire happen, the pawnbroker, in Lower 
Canada, must prove that he could not prevent 
it; if JavU even Ugh't can be shown against 
him he is bound to pay. A depositary, in 
Lower Canada and in France, is only liable 
iatJauUUmrd€\ a pawnbroker for f ante leghre. 
Even in England a pawnbroker is liable for 
loss by fire if he be negligent or in default* 

1 141. Directors oj Joint Stock Companies- 

I would hold the assignee of a bankrupt's 
estate, as he is bound to take care of it, liable 
in damages for bad gestion ; and not insuring 
stock I would consider such ; and buildings 
if insurance of them would profit the mass, 
but not otherwise. 

^ It has been seen that if a mortgagee officiously in- 
nre, he cannot reeover the piemianu from themort- 
tagor. Ihbmm t. Lamd, 

> Kmo V. Lording^ 1 Ner. k Mann, per Parke, J. 



When is there fault in such persons? 
What is due diligence or care? This is best 
to be decided by a jury, says Bell, Princ. No. 
232 ; and Proudhon says* " by judge exercis- 
ing oflBoe of jury." 



CHAPTER V. 

THS pouor. 

5142. PolicMS— Open and valued. 

Policies are either open or valued. An 
open one contains no declaration of the value 
of tlie subject insured, or of the insured's 
interest, and under it the insured has the 
burden of proving the value and loss, when a 
loss happens. A policy is valued when it 
has admitted, or specified, in it a sum as 
value of the subject insured, or of the in- 
sured's interest, as when the policy reads to 
cover goods ** worth £600 value fixed," or 
" valued by all parties," or " valued at £500 
without further account" 



J 143. What may he recovered under an open 
policy. 

Most policies are open. Under such, when 
goods insured are lost by fire the insured gets 
the actual value of them. Quinn sued the 
Equitable Fire Insurance Company in the 
Superior Court, Quebec, upon a policy by 
which he, a block maker, insured his stock, 
consisting of blocks, for £200. He obtained 
judgment for that sum. By the policy the 
insurers agreed to pay the insured " all such 
loss or damage as he should suffer from 
fire," &C. Quinn claimed the value of the 
blocks in tlie market The Company con- 
tended that it was liable only for the cost of 
them, particularly as Quinn had made no 
insurance on profits. Quinn proved the 
value of the blocks burnt to have been £200. 
The cost of them was proved to have been 
much less. The insurers appealed, at the 
same time offering Quinn £100 with interest 
and costs. In March, 1861, the Court of 
Queen's Bench dismissed the appeal.^ 

1 Droita d'asage, No. 1623. 

' See HarrU ▼. Eagle Innrance Co., 6 Johns. 
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1 144. What may he recovered under a valued 
policy. 

A valaed policy proper involves an agree- 
ment by which a fixed value is substituted 
for an actual one. What is the force of such 
an agreement ? In modern France the in- 
surer under it cannot be debarred from the 
right to prove less value, or less loss. Bou- 
dousquie, No. 146, calls a clause containing 
an agreement to hold absolutely to the value 
stated in the policy a most abusive one. In 
England the writers were and are not clear. 
Marshall (after Lord Mansfield) stating that 
the value inserted in a valued policy is " in 
the nature of liquidated damages/' goes on 
to say that the efiect of the valuation is such 
that ** it fixes the amount of the interest of 
the insured in the same manner as if the 
insurer were to admit it at a- trial." Is not 
this going too far ? We know what liquidated 
damages are. We know also the force of an 
admission at a trial, and that it esteps a 
party from making proof at the same trial 
contrary to his admission. Marshall after- 
wards says that the value in such a policy 
ought only to be taken as privnd facie evidence 
of the amount of the interest of the insured, 
"for though the value is admitted by the 
insurer, yet as he admits it upon the mere 
representation of the insured, if he find that 
this was fallacious, that it was factitious and 
only a cover for a wager, it cannot be sup- 
posed that he i.s so far concluded by his ad- 
mission as not to be at liberty to dispute the 
value. Valuation is rather the fixation of a 
maximum, says Angell. Bell (C/omm.) says 
that a valued policy as much as admits the 
amount put in hazard, which unless chal- 
lengeable as fraudulent, or exceptionable as 
a wager, will be held conclusive in the case 
of total loss. 

McNair v. Coulter was a Scotch case ap- 
pealed to the House of Lords. The insured 
had a policy upon a ship and cargo " valued at 
JE1,000, without further account." The House 
of Lords held this to be a valued policy. The 
Oourt of Session had held the insured en- 
titled only to part of the £1,000, equal to the 
damage proved to have been sustained by 
the loss of the ship. The House of Lords 
reversed the judgment, and McNair got the 



£1,000 less a trifling sum, value of what had 
been recovered of the subjects insored.' 
Fraud was pleaded and was pretty apparent, 
yet the House of Lords held the valuation in 
the policy conclusive on both parties. Lord 
Kenyon expressed himself strongly against 
opening valued policies, particularly where 
fraud was not shown.' 

2 145. Valued policies in the Province of Quebec 

Article 2575 of the CivU Code of Lower 
Canada allows special valuation to be oon- 
clusive. The value must be established, it 
says, after fire, according to the policy condi- 
tions and the general rules of proof, ** unless 
there is a special valuation in the policy." ' 

In Lower Canada, as in old France, the 
value stated in a valued policy is only pre- 
sumed fair and just until the contrary be 
proved. The insurers are free to prove less 
value, though opposing to a plalntifTs de- 
mand only a plea of exaggerated or too large 
demand. Under this system, in case of total 
loss of a thing insured by a valued policy 
made in good faith, the insured may sue to 
recover the sum insured, and the defendant 
may content himself with pleading less value 
than that of the policy. The plaintiff would 
be at first bound only to exhibit the policy, 
but proo& of less value, made by the de- 
fendant, could not be disregarded. Emerigon 
was not for favoring insurers making bar- 
gains by valued policies; he was against 
listening to them when urging fraud, after a 
loss, and offering proofs by witnesses only, 
or experts. (Tom. 1, p. 280, quarto, by 
Boulay Paty.) 

If A procure one insurance from B by 
valued policy, insuring £600 on ship valued 
at £6,000, and subsequently make another 
insurance for £6,000, valuing ship at £8,000, 
and total loss happen, and ship be worth 
£8,000 ; let A collect first his £600 and subse- 
quently his £6,000, making in all £6,60a 
But if he first collect his £6,000, 1 cannot see 
right by him to ask his £600; for between 
him and B, insurer for £600, there has been 
agreement that, on all occasions, between 

1 BmwD'8 Cases in Parliament. 

«2East.lU. 

» 1 BeU, Comm., 542-3 cited. 
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them, the ship is to be held of thevalneof 
£6,000 and no more ; and A, haying received 
that» 18 withoat interest as against B. £oti»- 
Add y. Banuff I cannot approye, though 
Bonsfield might have recoyered his whole 
£6,600 by merely suing firstly Barnes, before 
touching tiie £6,000) amount of his (Bons- 
fiold's) other insurance. But I do approve 
Bf%ctv, JcnesJ* 

2 146. DecUions on the mbject of valued policies 
in England. 

The case of Tobin v. Harford, in the 
Exchequer Chamber (A. D. 1864), was an 
appeal against a decision of the Court of 
Common Fleas, which ordered a verdict for 
the plaintiff to be set aside and entered for 
the defendant The action was brought by 
a merchant against an underwriter, on an 
insurance of caiigo on a valued iiolicy. The 
policy was for aU times, at all seasons, with 
whatever cai^o, with leave to dischaige or 
otherwise at all or any ports cm the coast of 
Africa at a certain sum of £8,000. It was 
contended that in the absence of fraud there 
could be no objection to this contract, and 
that the underwriter was liable for the 
£8,000. The decision in favor of the defen- 
dtfit was, however, affirmed. "Suppose 
only two muskets of cargo," said Chief Baron 
PoUock. 

Barher y. Janson * was a case of valued 
policy. A ship valued at £8,000 was insured 
for £6,000, and was not worth halt The 
ship was totally lost No fraud or wagering 
was proved. The verdict was given for £6,000, 
and this was maintained by the Court 

In North of England Iron & S, Ins, Assn. v. 
Armstrong * it was held that a valued policy 
means that, for all purposes, the value shall 
be held to be the sum named— no more, no 
less,— as between insurers and insured. So, 
if a ship valued at £6,000 be insured, and 
totally lost; and having been worth £9,000, 
that sum is recovered against another ship 
by name of damages for sinking the insured 
one, the £9,000 must go to the insurers ; who 
only paid £6,000. 

1 4 Camp. 229. 

«9Jnr,«28.(A.D.1868.) 

' Oommon Pleu, England, Januaryt 1868. 

< Uw B0p. 5 Q. B. (A.D. 1870). 



3 147. Where valve is stated in good faith, 

Tlie general rule is that the claim cannot 
exceed the amount of the loss ; but the parties 
may agree upon an arbitrary value ; and in the 
absence of fraud this will be the measure of 
the liability of the insurers. ' It was held 
by Lord Mansfield in Da Costa v. Frith > that 
where a valued policy has been obtained in 
a fair way, and without fraud or mis- 
representation» the insurer having so agreed, 
is concluded from disputing it 

In a case of Alsop v. Commercial Insurance 
Co., decided by Story, J., it was held, if the 
plaintiff expected more goods than in reality 
were shipped, and valued his profits accord- 
ingly, then the insured, though the policy 
be a valued one, is only entitled to recover 
pro raid, according to the proportion between 
actual shipments and the expected or sup- 
posed ones. It was also held in the same 
case that a designed gross overvaluation is 
a constructive fraud and avoids the policy ; 
and a trivial interest will not save the policy ; 
nor will a substantial interest where intent 
to defraud is clear. Gross overvaluation, if 
suggested as a question of fraud, is solely 
for the jury.* 

1 Bunyon, p. 15 : Irvtna v. Manninff,BC, B. ; Bon^fitld 
v. BamcBt 4 Campb. Tet, says Bunyon, valued policies » 
are very rare. The oniw, even where ralues are in list 
of things insured, is on the insured to prove loss by 
values. {lb. p. 15.) 

s 4 Burr. 

'In marine insurance, by valued policies, more than 
the actual value can be recovered, and over-insurance 
is faciliUted. Mr. G. 8. Qibb, in an article in the Law 
Magasine for February, 1876, oomplains that no chocks 
exist, by law, upon over-insurance. Insurers ought, he 
says, to be allowed to open the policy. The case of 
Lucena v. Cfrax^ordt he remarks, contains the best 
exposition of the nature of marine insurance. The 
value of a ship— what she could be sold for at the time 
of the loss— he considers the fair and proper limit of 
the insurer's liability. Yet a ship may be worth 
more than her selling value, he says. As in the case 
of the The African S, S. Co. v. Swanzv, 25 L. J. Ch. 
870 ; Orainger v. Marthh 31 L. J. Q. B. 185; 4 B. A S. 
Exoh. Chamber. In this case the insuranoe was for 
£16,000 on a ship valued at £17,000. She was damaged 
and abandoned. The ship had cost £20,000. What 
could such a ship be built for and brought to a person, 
may be nearer the proper value than the selling price. 
frving V. Manning^ 6 C. B. ; 1 H. of L. cases ; the . 
parties may agree to value by way of liquidated 
damages. ' 



248 



THE liEGAL NEWS. 



3 148. Inwrance ofprofU, 

In the case of insurance of profits, a great 
overvaluation of them will not avoid the 
policy ; but if the overvaluation be for the 
purpose of fraud it may.^ It is not sufficient 
that doubt should exist whether the overva- 
luation was innocent; it must be seen that it 
was fraudulent, in order to avoid the policy.* 

In the case of Bruce v. J<me»? the defen- 
dant had insured the plaintiff for £125 by a 
policy on a ship valued at £3,200. The 
plaintiff, before suing, had received from 
other insurers £3,126.13.6, and now was 
allowed against Jones only £73.6.6. The 
amount which the plaintiff may recover in 
such cases may depend upon the order in 
which he proceeds against the different 
underwriters. 

I 149. Where (here have htm frauduierU re- 
preteniationa as to value, 

A valued policy obtained upon false and 
fraudulent representations by the insured as 
to the value of the subject insured ought to 
be held null and void. Some companies 
stipulate by their policies that " in a valued 
** policy, an overvaluation shall render 
** absolutely void a policy issued upon such 
" valuation." 

i 150. Fraud not presumed unless overvaluation 
be excessive. 

There is not, in Quebec, a presumption of 
fraud against one who insures a tliing for 
more than its real value. The presumption 
is rather that he has done so with no bad 
faith. If fraud be allied it must be proved. 
Men, it is said, differ as to values, and in- 
surers may gain by overvaluations. But if 
the insured overvalue and persist in a valu- 
ation greater than his loss, particularly under 
an open policy, the appearances of good faith 
diminish. But a slight excess ought not to 

1 So held by Story, J., in AUov ▼. Commercial Ins, 
Oo„ 1 Sumner R. The case of gross overvaluation as 
a question of fraud is solely for the Jury ; lb. Over- 
valuation by mistake, it seems, will not avoid the 
policy, lb. ; observations of Story, J. 

« AUop V. Commercial Int. Co. mpra. 

» 9 Jurist. (A.D.1863.) 



be regarded. In the old marine inBoranoe 
cases, Emerigon was for holding tliat the ex- 
cess should be of a fourth at least, to be 
regarded.^ 

Phillips, i 1183, holds that the fact of pro- 
perty being valued too highly is not, under 
the English law, of itself; a badge of fraud ; 
but Marshall, after Lord Mansfield, says, if 
much overvalued it must be with a bad view. 
Kent says that if the valuation be grossly 
enormous it gives rise to a strong prosarap- 
tion of fraud.^ 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette^ Aug. 2. 

Judicial AbanduumenU. 
William H. Amton^anotioneor, Montreai, Jaly 29. 
William Beattie, trader, Melbourne, July 23. 
Francois Boargoing, trader, Tadoussae, July 31. 
Appolinairo Morency, tailor, Quebec, July 2S. 

Curaton appointed. 

Re R. P. Dinahan.— Bilodeaa Jk Bonaad. Montraal, 
joint curator, July 25. 

Re John G. LeBlano, trader. Carleton.— H. A. B^ 
daid, Quebec, curator, July 25. 

Re John LeBontillior A Co., Gasp6 Basin. — N. 
Matte, Quebec, and C. S. LeBoutillier, Gaap^, joint 
curator, July 16. 



Dividenda. 

Re Phil^as Faucher, SL Frangois Xavier de Bromp- 
ton.— Second and final dividend, payable Aug. 19, J. A. 
Begin, Windsor Mills, curator. 

iZeTanor^de Robitaillei St. Hyacinthe.— First and 
final dividend, payable Aug 20, J* Morin, St. Uya- 
cinthe, curator. 



MimU€8 of notariet tran^erred. 

Minutes of Charles Robert, N.P., Ste. Pudentienn«, 
transferred to Joseph Gingras, N.P., Ste. Claire, 
county of Dorchester. 

Minutes of late G. M. Prdvost, N.P., and Francois 
de Salles Provost, N.P., Terrebonne* to be transferred 
to B. S. Mathieu, N.P.» Terrebonne. 

Minutes of late J. T. Langloisi N.P., Sutton, to F. L. 
Mongeon, N.P., township of Sutton. 

^ Tome 1, p. 279. 

s Kent, Vol. Ill, note to [375], sayi that in Franoe 
valued policies are rejected. This is not the case, but 
they do not estop .the insurers. 
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Vou XUL AUGUST 9, 1890. No. 32. 

SUPREME COURT OF CANADA. 

Ottawa, June 12, 1890. 
Nora Sootuu] 

O'BiuBN V. Cogswell. 

AnenmenU and taxei— Assessment Act—Lien^ 
Priority of--Mortgage rnade before StatvU 
^Construction of Act— Healing davse — 
Effect and application of. 

Tlie Halifax City Assessment Act, 1888, 
made the taxes assessed on real estate in 
said city a first lien thereon except as against 
the Crown. 

Hdd, affirming the judgment of the Court 
below (21 N.a Rep. 155, 279) that such lien 
attached on a lot assessed under the Act in 
preference to a mortgage made before the 
Act was passed. 

The Act provided that in case of non- 
Ittyment of taxes assessed upon any lands 
thereunder, the City Collector should submit 
to the Mayor a statement in duplicate of 
lands liable to be sold for such non-payment, 
to which statements the Mayor should affix 
his signature and the seal of the Corporation ; 
one of such statements should then be filed 
with the City Clerk and the other returned 
to t^ collector with a warrant annexed 
thereto, and in any suit or other proceeding 
relating to the assessment on the real estate 
therein mentioned, any statements or lists 
so signed and sealed should be received as 
conclusive evidence of the legality of the 
assessment, &c. In a suit to foreclosure a 
mortgage on land which had been sold for 
taxes under this Act the legality of the 
assessment and sale was attacked. 

Held, per Strong, Taschereau and Gwynne, 
JJ., that to make this provision operative to 
care a defect in the assessment caused by 
failure to give a notice required by a previous 
section, it was necessary for the defendants 
to show, affirmatively, that the statemeots 
had been signed and sealed in duplicate 
and filed as required by the Act; and the 
production and proof of one of such state- 
ments was not sufficient. 



Per Ritchie, C J., and Patterson, J., that 
it was sufficient to produce the statement 
returned to the collector signed and sealed 
as required, and with the necessary warrant 
annexed, and in the absence of evidence to 
the contrary it must be assumed that al\ 
the proceedings were regular and that the 
provision of the statute had been complied 
with. 

The Act also provided that the deed to a 
parchaser of lands sold for taxes should be 
conclusive evidence that all the provisions 
with reference to the sale had been complied 
with. 

Heldf per Strong, Tascherean and Gwynne, 
J J., that this provision could only operate 
to make the deed available to cure defects 
in the proceedings connected with the sale, 
and would not cover the failure to give 
notice of assessment required before the 
taxes could be enforced. 

Held, per Ritchie, C. J., and Patterson, J., 
that the deed could not be invoked in the 
present case to core any defects in the 
proceedings, as it was not delivered to the 
purchaser until after the suit commenced; 
therefore a failure to give notice that the 
laud was liable to be sold for taxes, which 
notice was required by the Act, rendered the 
sale void. 

Appeal dismissed with costs. 

Sedgewick, Q,C., and Lyons for appellant 

Lashi Q, C, and McDonald for respondents. 



Ottawa, Jttoe 13, 1890. 

Nova Scotia.] 

Lawbbncb v. Amdbrson. 
Debtor and Creditor — Assignment in trust — 

Release to debtor by—Authority to sign— 

Ratification — Estoppel. 
L. brought an action against A., on an 
account stated, to which the defence set up 
was release by deed. On the trial it was 
shown that A. had executed a deed of assign- 
ment in trust for the benefit of his creditors, 
and under authority by telegram had signed 
the same in the name of L. After the 
execution of the deed by A. the creditor, L., 
continued, with knowledge of the deed, to 
send him goods, and about a month after he 
I wrote A.as follows :—** I have done as you 
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** desired by telegraphing you to sign deed 
** for me, and I feel confident that you will 
*' see that I am protected and not lose one 
" cent by y on. After you get matters adjusted 
^' I would like you to send me a cheque for 
" $800.*' Four yeara after, A. wrote to L. a 
letter in which he said : ** In one year more 
" I will try again for myself and hope to pay 
" you in full." The account sued upon was 
stated some eighteen months after this last 
letter. 

Held, reversing the judgment, of the 
Court below, Taschereau and Patterson, JJ., 
dissenting, that L. was not estopped from 
denying that he executed the deed of assign- 
ment ; and as it was evident that he did not 
expect to participate in the benefit of the 
deed, but looked to the debtor A for payment, 
he could recover on the account stated. 

Held, per Patterson, J., that although A. 
had no sufficient authority to sign the deed 
forL., yet there was an agreement to com- 
pound the debt dehors the deed which was 
binding on L., and the understanding that 
L. was to be paid in full would be a fraud 
upon the other creditors of A. 

Appeal allowed with costs. 

Eaton, Q, C, for the appellant 

Newcombe for the respondent 

Ottawa, June 13, 1890. 
Nova Scotia.] 

Clark v. Clabk. 

Wm — Canslrwtion of— Devise to two persons — 
Joint tenants or tenants in common — 
Severance, 

The will of R. C. devised his real estate to 
his two sons, their heirs, executors and 
assigns, and ordered that said sons should 
jointly and in equal shares pay the testator's 
debts and the legacies granted by the will. 
There were six legacies given to two other 
sons of the testator of $50 each, payable by 
the devisees in two, three, four, five, six 
and seven years respectively. The estate 
vested in the devisees before the passing of 
the act abolishing joint tenancies in I<Iova 
Scotia. 

Held, reversing the decision of the Court 
below (21 N.S. Rep. 378), Taschereau and 
Gwynne, JJ., dissenting, th^t the provisions 



for payment of debts and legacies indicated 
an, intention on the part of the testator to 
efifect a severance of the devise, and the 
devisees took as tenants in common and not 
as joint tenants. Fisher v. Anderson (4 Can.S. 
a R. 406) followed. 

On the trial of a suit between persons claim- 
ing through the respective devisees to parti- 
tion the real estate so devised, evidence of a 
conversation between the original devisees 
as to the manner in which they regarded 
their tenure of the estate was tendered and 
rejected. 

Held, Gwynne, J., dissenting, that such 
evidence was properly rejected. 

Heldjpcr Gwynne, J., that the evidence 
could not have had the effect of assisting to 
explain the will, which was the ground 
upon which it was rejected at the trial, but 
it should have been received as evidence of 
a severance between the devisees themselves 
holding as joint tenants under the wilL 

Appeal allowed with costs. 

Harrington, Q. C, for the appellants. 

Borden for the respondents. 



Ottawa, June 13, 1890. 
Now Brunswick.] 

Providence Washington Insukancb Ca 

V. Gebow. 
Marine Insurance — Construction of Policy^ 
Port on tvest coast of SovUh Amerioor— 
Ouano Islands — Commercial umge. 

A vessel was insured for a voyage from 
Melbourne to Valparaiso for orders, thence 
to a loading port on the western coast of 
SovUh America, thence to United Kingdom. 
She went to Valparaiso and from there 
proceeded to Lobos, an island from twenty- 
five to forty miles ofif the west coast of South 
America, where she loaded guano and sailed 
for England. Having met with heavy 
weather she returned to Valparaiso and a 
survey was held by which it appeared that 
to repair her would cost more than she 
would be worth afterwards. The owner 
claimed payment on the policy for a con- 
structive total loss, which was resisted on 
the ground of deviation in the vessel loading 
at a port off the coast On the trial of an 
action on the policy evidence was given by 
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shipowners and marineis to the effect that> 
by the usage of the shipping trade, a loading 
port on the west coast of South America 
specified in the policy would include the 
Gnano Islands lying off the coast. The jury 
foond for the plaintiff. 

Hdd, affirming the judgment of the Sup- 
reme Court of New Brunswick, that the 
policy must be construed to mean what 
wonM be understood by shippers, ship- 
owners, and underwriters, and the jury 
having based their verdict on evidence of 
what such underBtanding would be, their 
finding could not be disturbed. 

Appeal dismissed with costs. 

SlraUm for the appellants. 

Weldon, Q.C., for the respondent 



FIRE INSURANCE. 

(By tJie late Mr. Justice Mackay.) 

[ResUtered in aeeordanoe with the Gopyright Act.] 

CHAPTER V. 

Thb Pouoy. 

[Continaed from p. 248.] 

1 151. Effect of valuation in the United States. 

In the United States the rule that, in the 
alisence of fraud, the valuation is conclusive 
on both parties, and that neither can intro- 
<laoe evidence to show that it differs from the 
amount really at risk, has been applied, says 
Hhaw, to valued policies against fire in the 
caee of Harris v. Eagle Ins. Cto.* But this 
Mems to be open to question. In that case 
380 kegs of manufactured tobacco, worth 
^,600, were insured by the policy. The 
valoe was held fixed, so that, 157 of the kegs 
having been burnt, the insured was paid a 
proportional sum for them. But in this very 
case the value was disputed, though fraud 
was not pleaded. The tobacco had been 
manufactured by the plaintiff^ and the in- 
sorer wanted to pay only its prime cost,'^ cost 
of manufacturing, and a reasonable allow- 
ance for plaintlflfs time and the use of his 
^oney. Had the policy been a common 
open one Harris would have recovered as 

' ij ih» iBfiinuice oomiiaoy wanted to do in Qainn's 



much as he did : he only got the leal value 
of his goods lost True, the policy was held 
a valued one. 

The cases of Akin v. Mississippi M. & F. 
Ins. Co. and Hodgson v. Marine Ins. Co. favor 
the valuations in valued policies. In the for- 
mer case the insured had obtained insurance 
on barrels of flour by a valued marine policy 
for $6,000. They were totally lost, and he re- 
covered $5,000, the insurers in vain urging 
that the cost of them was less, and that there 
had been fraud in the valuation. 

Yet if a statute (as that of Wisconsin) 
order to the contrary, the statute cannot be 
derogated from ; e. g. where a statute says, in 
case of total loss the values shall be those 
insured. This cannot by a clause of the 
policy be derogated from.^ 

ji 162. Valued policies in France. 
Judge Thompson says that in France al- 
most all policies are valued.' This is true in 
one sense^ and not in another. The things 
insured are valued. The Code de Commerce 
orders it, but all the French policies that I 
have seen have a special clause in them that 
the sum insured can never be taken as con- 
clusive value of the things insured, but that 
the insured shall be bound to justify the 
value (which, I am incHned to think in Lower 
Canada, in the case of valued policies, he need 
not do at first: -See Civil Code, Art 2575). 
Upon the point of valuer even in the absence 
of a special clause such as that just men- 
tioned, valued policies in France cannot con- 
clude the insurers.' Of course they bind the 
insured, who can never recover beyond the 
value put upon any subject insured ; and so 
it is in England.^ Art 1965 Code Napol^n, 
prohibits gambling, and valued policies are 
treated as euch, where sought to be worked 
for gain beyond valew vtnale. 



^ RciUy V. Franklin Inn. Co. c/St. Loui9,2& Am. Rep. 
p. 552 (A.D. 1877). The valae. in eaae of total loos, is 
fixed by the statate of 1874 at the amoant inBared. 
and cannot be derogated from. So a policy claiue, 
fixing the value to be the marketable value at the 
time of the loss, cannot be held a derogation from the 
statute, which cannot be derogated from, says the 
Court. 

2 5 Johns R. p. 873. 

' In France valuation is good, but not if it exceed 
reasonable limits. Alauiet. 

* Iming v. RiohardtontPoH. 
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In Holmes t. CharUston M. F, Iru. Co.^ a 
valuation was made in the application for 
insurance. The application was, probably, 
refi^rred to in the policy, or otherwise made 
part of it The valuation was held binding 
upon the insured, and he only received 
three- fourths of the value of his buildings as 
insured and valued. He was non-suited in 
an action asking for more.^ 

2 153. Stipulation that insurance may he re. 
duced. 

The insurer may by a condition stipulate 
for power to reduce ^e insurance, and this 
condition is not to be treated as not written.^ 

i 154. Particular sHptdations of policies. 

In any country the insurer may limit the 
force of a valuation by inserting in the policy 
a clause like the French one,— that the in- 
sured shall be bound to justify the value of 
anything lost, unless a statute like in Wis- 
consin {ante) prohibit. 

Some policies, particularly open ones, pro- 
vide that the loss shall be estimated accord- 
ing to " the true and actual value" of the 
property at the time of the loss happening. 
Some say ** cash value :'' this is what the 
French policies stipulate.' The insurers by 
such policies stipulate to pay only to the 
extent of the market value (vaieur vSnale) of 
the subjects insured. 

{ 1&5. TJie true and actval value. 
What is the true and actual value of a 
thing insured, in other words its **mleur 
v6nale " ? The French writers are clear upon 
this. (Emerigon, vol. 1, ch. ix, and Bou- 
dousquie, Nos. 132 and 133 ; also Alau2et.) It 
is the price that it would sell for, or what a 
thing of like kind would sell for, in the same 
place, at the same time, under like circum- 
stances. The cost of a house, or the invoice, 
or cost, prices of goods, may far exceed their 
vaieur vhwle. The contract of insurance, 
says Boudousquie, is not a proceeding to 
c(mserver the objects insured, but only a con- 
tract of indemnity. In the case of a house 
burned it would be unjust to say to the in- 

UO Metcalfe. 

> The companj, by statute, was authorized to in sure 
only to three-quarters of the value of any property. 
3 Journal du Palais, 861 ; A. D, 1871. 



surer, " re-establish the house as it was before 
the fire.'' The real loes once paid, the obli- 
gations of the insurer are extinct Suppoee 
it to be a perfectly old and tottering house, 
the insurer ought not to be made pay moie 
than say a next-door neighbour whose opera- 
tions might make it fall and be lost as a 
house.^ 

{ 156. Where the value has depreciated since the 
date of ike insurance. 

The value of everything varies from time 
to time. If the subject insured has, before 
the date of the fire, undergone a depreciation, 
no matter from what cause, the insured can- 
not ask indemnity according to the value at 
the date of -the policy. If he could do this, 
he might be interested in burning his pro- 
perty. Doubts may be stated where goods 
are depreciated by the efiect of changes and 
chances in commerce, but are likely to regain 
the higher values that they once had. It 
may be said that if they had not been burnt 
they would have regained these values. 
There is nothing in this, for the insurer's 
contract was only to guarantee against the 
loss resulting from the fire. This loss is that 
of the goods reduced to the degree of depre- 
ciation in which they were when destroyed 
by the fire. The insurer is not garant for 
the difierence which results from the fire 
happening at one time rather than at an- 
other. 

It was held in McCuaig v. Quaker City In- 
surance Co.^ that depression in the value of 
steamers generally, fh>m circumstances 
which may be only temporary, and which 
may have no reference to the original cost, 
etc., cannot be taken into account^. 

Shaw (note to Ellis) says : '* An interes^ng 
inquiry is suggested by the remarks of Jones, 
Ch. J., in Laurent v. Chatham Mre Insurance 
Co.f 1 Hall, 41, in regard to the measure of 

1 Dodd y, Bolmea, 3 Nev. & M. 

« 18 U. C. Q, B. Rep. 131. 

8 In Wolfe V. Howard Iruurance Co., 3 Selden 
(N. Y.), where the insuranoe was on goods in public 
stores or bonded warehouse—" loss in ease of fire to be 
estimated aooording to (he true and actual cash ralue 
of the property at the time of the fire;" the measure 
of damages was held to be such yalne though the 
duties had not been paid. Note to [2!^] Sedgwick. 
Damages. What is meant by this ? Surely goods in 
bond have less value than goods out, duty itaid. 
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indemnity which the owner of a bnilding 
insured nnder a fire policy is entitled to re- 
ceive. Is this governed by the cost of the 
bnilding, or the cost of erecting one precisely 
similar to it» or is it by the amonnt of money 
for which it wonld have sold immediately 
previons to the loss, afifected as this amount 
most necessarily be, by the special and peca- 
liar drcnmstances of the insured, and the 
local advantages or disadvantages of the 
building? Thus, suppose a new building, 
wliich cost $5,000, to have been insured for 
that amount for the term of five yeai»- 
Shortly after the insurance was efifected, and 
before the building had become at all deteri- 
orated by age or usage, suppose that on ac- 
connt of the decline of business in the place, 
or the contiguity of some nuisance, or by being 
rendered difficult of access through the erec- 
tion of a railroad embankment near it, or the 
excavation of the street before it, its value 
became much depreciated, so that it would 
not have sold, togetlier with the land on 
which it stood, for more than $2,500. In 
case of its destruction by fire, under this 
state of things, what would be the measure 
of the insurer's liability, the sum for which 
the buildine would have sold, or $5,000, the 
sam which it originally cost and which it 
would cost to rebuild it?" He adds : " In the 
case in 1 Hall, Jones, Ch. J., inclines to the 
latter opinion, and supports it by a clear and 
cogent argument, and this is probably the 
more correct view of the question} though it 
must be admitted that the argument on the 
other side is not entirely destitute of force." 
["The argument on the other side," I con- 
sider to possess all the force.] 

i 157. Cases illustrating the subject. 

In Laurent s case the policy ordered tliat in 
case of fire the loss or damage was to be 
"estimated according to the true and actual 
value of the property at the time the fire 
should happen," and Laurent did not get 
more than the true and actual value; the 
evidence against him was weak. 

In Orant v. The j^tna Insurance Co., the 
values of the three subjects (portions of a 
steamer) insured were debated. Although 
the plaintifiT had proved the vaUur vtnaU of 
these subjects respectively, the defendants 



having gone into proof of the values of steam- 
boats at the time, Judge Smith, presiding at 
the trial, in charging the jury, remarked that 
they •* were to find according to the intrinsic 
value as proved by several of the witnesses," 
"that the defendants wished to have the 
values estimated by what the steamer itself 
would bring in the market, if sold suddenly 
for cash ;" **that he (the Judge) could not ac-^ 
cept that view, but that the values were to' 
be estimated at the true, intrinsic, values at 
the time of the loss, unaffected by local cir- 
cumstances, which might change." This 
charge was objected to by defendants, who 
moved for a new trial, and the judge (Badg- 
ley) before whom the motion was argued, 
said **the money value in the existing mar- 
ket is the only rule and guide to carry out 
the stipulations of the contract :" " this policy 
having expressly stipulated for the kind of 
valuation, according to the true and actual 
cash value of the property at the time the 
loss shall happen, any other instruction to 
the jury is not warranted, and hence the rul- 
ing and instruction at the trial were illegal" 
Suppose a man erect a distillery at a cost 
of £1000, and to insure it from year to year, 
during several years, at i^lOOO. Owing to 
various circumstances, particularly the 
spread of teetotalism in the locality, the 
business droops, and is finally given up ; yet 
the insurance is continued. The building 
nobody would be so bold as to touch, as a 
distillery. It is unoccupied; the proprietor 
does not know what to do with it; it gets 
less and less wortli day after day. A fire 
happens, and it is totally destroyed. By the 
policy the loss of the insured is to be " esti- 
mated by the true and actual cash value of 
the building at the time of the fire." This 
policy stipulation could not be disregarded, 
by substituting for the valuation it contem- 
plated a valuation based upon alleged cost, 
or intrinsic value independent of all local, 
though perhaps temporary, circumstances. 
It would offend all our proper notions of pub- 
lic policy and morality if it were. 

'i 158. lAmitaiion of liability to case of total 
loss. 

The insurers may stipulate to be liable 
only in case of total loss. In marine insur- 
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ance each insurances are more common than 
in fire. In snch cases nothing must be 
sayed. If a ship and cargo, or a house, be 
insured so, and only a room in the house be 
damaged, or the cai^o only be lost or burnt, 
the insurers go free. 

§ 159. Oonstructive total loss. 

, Yet though insurance be against "total 
loss only/' in marine insurance this would 
comprehend constructive total loss. An 
absolute total loss is not, alone, within the 
policy; both actual and constructive total 
loss are comprehended.^ 

In the United States and Canada, in fire 
insurance there is no constructive total loss, 
neither is the law of marine insurance, one 
third new for old, applicable. Whatever por- 
tion of the insured property is saved belongs 
to the insured, and its value is deducted from 
the whole value of the property, to ascertain 
the amount of the insurer's liability. 

J 160. Option to rebuild. 

Generally if buildings insured be burnt, 
the insurer must pay. By some policies he 
is allowed option to rebuild. If he have stip- 
ulated for such option, and choose to rebuild, 
there will be nothing allowed as for difference 
in value of the buildings as renewed over 
those that were burnt If a person insure 
for £500 his neighbour's building, however 
old, which is afterwards burned, the insured 
must be paid his loss not exceeding £500, 
unless the insurer have the option to rebuild 
and choose to do so. If he do rebuild he 
will in vain invoke the rule one-third new 
for old. 

Sedgwick (on damages) [256] thinks the 
rule reasonable, and would have it to govern 
in fire insurance ; he says that it has been 
admitted in Ireland {Vance v. Foster). It 
will not be admitted in Lower Canada until 
stipulated for by policy, which it has never 
yet been. 

? 161- ^^ average clause. 

The English offices often insert the average 

1 Per Erie C. J., Adanu v. Mackenzie, Jan. 1863. So 
held also in Masaaohusetts, Kettell et al, ▼. Ihe AUi- 
ancc /w. Co,, 24 Law Reporter. 



clause in their policies upon fanning stock ; 
so where a person insures property collec- 
tively of larger value than the amount 
Insured he shall only recover in the propor^ 
tion which the whole value bears to the part 
insured. If, having property worth £1000, he 
insor^ it only for £100, in case of a fire pro- 
ducing loss or damage to the amount of £100 
he will recover only £10. This clause is 
sometimes inserted in other policies. 

Some companies in France make it a con- 
dition that the assured shall always be held 
his own insurer for one-fifth. Agnel, p. 58. 
The French policies generally state that 
where the amount of loss exceeds the insur- 
ances, the insured is to be considered his 
own insurer for the excess, and is to bear in 
that quality a proportion of the loss. 

i 162. Written words in the policy control the 
printed portion. 

Written words in the policy control the 
printed ; e, g, the written part may treat of 
alienation of the subject insured, or of the 
policy, and order things for such caaes ; con- 
dition printed on the back of the policy may 
do so too, and be more rigid, the written 
will control.' 

An illustration of written matter control- 
ling printed condition is to be found in Blake 
Ex. M. Ins, Co,* The clause, " other insur- 
ance permitted without notice till required," 
was written. And there was the printed 
condition, ** in case of other insurance not 
notified or endorsed on the policy, this in- 
surance shall be void ; or if the insured shall 
hereafter make other insurance, etc., not 
notified and endorsed, this policy shall be 
avoided." 

In France printed clauses have the same 
force as written ones. It is said in some 
cases, however, that written ones may be 
presumed more easily to have been noticed. 

{ 163. Effect of by-laws upon policy. 

It is a general rule that parol evidence 
shall not be admitted to vary the terms of a 
policy. Some companies would have their 
by-laws held part of the policy. Generally 
this pretension cannot be sustauied, unless 

1 See SouproMV. The Montreal F.I, Go.,po0t. 
2 12 Gray's Rep. 
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by policy making them so, and the by-laws 
being annexed to the policy by printed or 
viitten copy.^ 

CHAPTER VI. 

The Conditions of tiib Policy. 

i 164. Conditions — express or iaciL 

The contract of fire insurance is a condi- 
tional one. Conditions are express, or tacit 
Express conditions are by clauses in or upon 
the policy, or making part of it by agreement, 
express or implied. These have for object 
to suspend the obligation of the insurer, to 
vacate it in certain cases, as to modify it ; to 
8Dspend it, as when the insurer promises to 
pay t/ such a thing be lost or damaged; to 
vacate it, as when the insured agrees tbat 
if be alienate the subject insured the policy 
shall end and the insurance cease ; to modify 
it, as when both agree that if the insured 
effect other or double insurance the first 
inaoier shall benefit, or be liable to pay only 
a portion of the amount insured by him. 

Snch conditions are positive or negative. 
Under the former such an event or thing 
most occur or be done positively ; under the 
second an event or thing must not happen* 
or be done. 

Tacit conditions are those that are implied 
and exist, although not expressed by writing 
in the contract These spring from the law 
and the nature of the contract, or from the 
intention presomed of the parties; for in- 
stance, though a policy be silent on the sub- 
ject, the insured is bound to make fair 
disclosure of all circumstances affecting the 
risk ; he must make no misrepresentation ; 
the insured is not, after the policy is granted, 
to alter a house insured making it to differ, 
materially, firom the description of it in the 
policy ; the insured is to be indemnified only ; 
if, tbongh a fire happen, he lose nothing, he 
shall reoovernothing ; if the insured wilfully 
set fire to the subject insured he shall 
iBOover nothing. 

The conditions of the policy involve the 
mntual stipulations of both parties, and are 
part of one and the same express contract^ 

i 165. In what place the conditions slwvld be 
vcritten or printed. 

Conditions to be binding ought to be 

1 1'afer/- -^'»« f^' ^*>-vl3 Gray's R. 
» 1 ftiUipfl IKd. of 1851) i^o. 63. 



written upon the policy or on a paper an- 
nexed to it, and referred to in it as part of it. 
They may be collected from proposals for 
insurance where these are referred to in the 
policy as part of it, or by the by-laws of an 
insurance company if declared to be part 
of the policy ; but whether mere annexing to 
the policy a paper of conditions and delivery 
of it will operate so is questionable. 

Angell, i 14, says that a written memor- 
andum wafered to a policy will not be 
held part of it, unless there be a stipulation 
in the policy that it shall be. 

Conditions, though not expressly referred 
to in the policy, but being on the same sheet 
of paper, are to be taken prima /<zctt> as part 
of the policy.* In the case of Boherts v. 
Chenango M. A. Co,, it was held that condi- 
tions contained in a paper annexed to a 
policy and delivered with it ought prima 
facie to be considered part of the policy ; but 
in Bize v. Fletcher;^ Lord Mansfield would 
not allow that a mere slip of paper wafered 
to a policy and describing the subject in- 
sured, or containing other statements, could 
involve warranties, as conditions might, but 
that it could stand at most a representation. ' 

Before the passing of Revised Statutes, 
Ontario, c. 162, insurance companies in that 
province could endorse any conditions upon 
their policies, whether hard or unreasonable, 
or the contrary. But now in Ontario, by 
statute (cap. 162) conditions have to be 
printed on policies in a particular way. The 
question often is : has the statute been com- 
plied with so as to bind the assured to 
observance of condition ? * 

Statutory conditions are imposed; and 
variations and additions the Court, or judge, 
at the trial, may hold to be reasonable, or 
unreasonable, (p. 72, lb.) and so says the 
statute. And iJiese variations and additions 
must be in conspicuous type and of different 
color.* 

1 3 Hiirs R. 5G1. Flanders aeems to approve : See 
p. 236. 

* 1 Doug. 

' Ballaqh V. Royal Mut, F, Int. Co., Q. B. Rep., 
Vol. 44 of 1879. '^' 

* The InsuTUDoe Company oannot rosort to special, 
their own conditions avoiding the policy for non- 
disclosuro of a previous insurance, these not printed 
as " variations," in the mode prescribed by K. 6. Out. 
ch. 162 : nor can the Company rci<ort to the statutory 
conditions, they not being printed on the policy ; 
FarfjM V. CUiu-n9 Inn, Co,^ Ont. App. Rep. The 
first verdict was for plaintiff, the insured. The Q. B., 
2dly, confirmed that, maintaining plaintiff in hi£ 
verdict. On appeal, the appeal was dismissed in the 
Ontario Court of Appeals, iVt% and this was affirmed 
by the Supreme Court of Canada. 
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Reviaed Statutes Ontario, c 162, interim 
receipt Plaintiff insured subject to all the 
company's covenants and conditions. 

No conditions were printed on the in- 
terim receipt The Company after being 
sued was held not to have right to go to 
tlieir special conditions, nor to the statutory. 

The Ont Q. B. judgment was affirmed so 
by Court of Appeals, 1879. And this was con- 
firmed in Supreme Court afterwards ; but the 
judgment was reversed by the Privy Council 

The Ontario Act was meant to secure uni- 
form conditions in policies. 

The statutory conditions have to be printed ; 
if not, «* variations" in the conditions can- 
not be allowed. 

The insured may repudiate any special 
conditions unless made with reference to the 
printed statutory conditions, but the insured 
can invoke even the unprinted statutory and 
withstand variation or alteration of them 
against his will. 

The courts have the power now in Ontario 
under a recent statute to declare that a con- 
dition is not reasonable, and to annul it; per 
Burton, J., in appeal in 1879 in Parsons v. 
Standard Ins, Co., 4. Ont appeal R.^ 

In Massachusetts, there is a statute in 
force, passed in 1861, which orders: " In all 
insurance against loss by fire hereafter 
made, the conditions of the insurance shall 
be stated in the body of the policy ; and 
neither the application of the insured nor 
the by-laws of the insurance company, as 
such, shall be considered as a warranty or 

1 In Panons r. The Standard /n». Co.t the plaintifiF 
got a verdict. In the Q. B. that verdict was refused to 
be set aside. Then the Court of Appeal in 1879 set it 
aside : then the Supreme Court re-ostablished the Q. B. 
judgment. The applicant was asked : What other in- 
surances and in what office? He answered, four, 
and named the four companies, but entitled one of 
them as the Canada Fire & Marine Co., whereas the 
true name of the company he had insured in was " the 
Provincial" The true amount of all the insurances 
being given, unintentional error in the name was held 
by the Q. B. and Supreme Court not fatal. One of the 
above'four policies having expired, the insured sub- 
stituted for it another of like amount in a difieront 
company (the total insurances not increased). The 
policy was not avoided, and communication of this 
new policy was held not requisite. (Yet a condition 
was that prior or subsequent insurances not communi- 
cated were to avoid the policy.) 



part of the contract" ^ Yet reference may 
be made to the application in the conditions 
stated in the policy. But a mere evasion of 
the statute cannot be allowed, or an attempt 
to make them as such part of the contract 
The substantial correctness of a statement 
in the application of the insured may be by 
condition premised, or stated, by the assured ; 
as that the value and situation of the pro- 
perty are stated truly in the application. If 
there be material misrepresentations in the 
application, the insurance company may 
resist payment 

A slip, entitled " conditions of insurance,'' 
being on half a sheet of paper, aud the 
policy on the other half, both were held to be 
taken together, though no express reference 
was made in the policy.* 



INSOLVENT NOTICES, ETC. 
Quebec Qffioial QomHU, Ave. 9. 
Judicial AbandonmenU. 
Alexandre Chaput, hardware merohant, Montreal, 
July22L 
Moise Clairouzt trader, Hull, Aug. 4. 
William Qrant, trader, Chicx)utimi, July 29. 
Jean Lemelin, grocer, Quebec Aug. 1. 
W. & G. H. Tate, manufacturers and ship-biiildors, 
Montreal, July 24. 

Curatort appoint^ 

Re William H. Amton, Montreal.— W. A. Caldwell, 
Montreal, curator, Aug. 5. 

Re Alexandre Chaput.— £. Tongas, Montreal^urator, 
July 29. 

Re Pierre Ernest Fugdre.— Bilodean & Renaad, 
Montreal, joint curator, Aug. 5. 

Re George Lapointe, contractor.— T. Gauthier, 
Montreal, curator, Aug. 5. 

Re Bernard Sauvage, St Johns. — A. Turcotte, 
Montreal, curator, Aug. 4. 

Dimdenda, 

Re Placide Daoust, grocer, Montreal.- First and 
final dividend, payable Aug. 26, T. Gauthier, Montreal, 
curator. 

Re Jos. L. Gravel.— First and final dividend, pay- 
able Aug. 27, C. Desmarteau, Montreal, curator. 

Re John Walker, Grenville.— First dividend, pay- 
able Aug. 27, A. Pridham, Grenville, curator. 
Separation as to Property, 

Val6rie Lemaire vs. Tdlesphore Bousquet, farmer, 
St. Cdsaire, July 23. 

» Barri Boot Co. v. MUford M. F. In*. Co., 7 Allen's 
Hop. (A.D. 1863). 

^Rfjbert9 v. Chenango Co. Mvi. Int. Co., 3 Hill, 501. 
Bee further 2x>«<. 
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An Indian criminal prosecution which has 
exdted some attention, the trial of the 
maliont of Tripati, who was prosecuted for 
stealing the treasure of the temple of which 
be was tlie head, and convicted and sent- 
enced to three years' imprisonment, has 
brought to notice the fact that some of his 
ooonael withdrew from the case because 
their fees were not paid. The Chief Justice 
of tlie Madras High Court to which the case 
had been appealed, adverted to this circum- 
stance in severe terms, remarking that 
while such a course could be justified in 
civil cases, it could not be defended in crimi- 
nal matters, and he added that he would 
deal with a barrister guilty of such an act as 
he deserved, whatever might be the practice 
of tiie local bar. The American Law Beview, 
noticing this case, says :—** We had always 
nndeistood that the reason why a surgeon 
cannot receive a patent of nobility in Eng- 
land is that he^ takes pay directly for his 
services, the custom of the patient being to 
leave a guinea on the mantel-piece for him 
to pick up when he goes out, and the ' high- 
feluUn' theory being that he who touches 
locre for professional or humane work can 
never be ennobled. Whereas the barrister 
does not touch the lucre ; it never comes to 
him in the way of contract ; he cannot sue 
for it; it is in some gentle way slipped into 
his coat-tail pocket, just as the tip is slipped 
into the hand of the bowing and over-com- 
plimentary hotel waiter. In America, we 
bave, for the most part, done away with this 
antiquated nonsense, and the rendition of 
professional services stands on the footing 
of the rendition of mere work and labor, or 
any other species of valuable services. It is 
a matter of contract, and it is no dishonor 
to take money directly for it" 



works museum of Madam Tussaud is now 
conducted by a company styled ^' Madam 
Tussaud & Sons, Limited." There happened 
to be an individual named Louis Tussaud, 
and he or his associates conceived the idea 
of registering a new company under the 
name of ''Louis Tussaud, Limited." The 
original company applied for an injunction 
to restrain the registrar of joint-stock com- 
panies from registering the new company. 
The case came before Mr. Justice Stirling, 
who held that although Louis Tussaud might 
open and carry on the wax work business in 
his own name, and might take in partners 
and trade under the name of " JiOuis Tussaud 
& Ca, yet he could not confer on another 
person or company the right to use the name 
of Tussaud in connection with a business 
which he had never carried on, and in 
which he had no interest The learned 
judge reasoned tliat presumably, the object 
of the defendant and his proposed company 
was to induce the world to believe that the 
business to be carried on was that of the 
plaintiff company, or a branch of it; and he 
accordingly granted the injunction prayed 
for. 



A curious example of the right of a corpo- 
ration to be protected in the use of its name 
occurred recently. The celebrated wax 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, June 25, 1890. 
P&BBENT : — Tha Lobd Chanobllor, Lord 
Bramwbll, Sib Babnbs PnAaxK, Sib 

BiCHABD COUGS. 

La Banqubd*Hochblaga et al v. Mubray et aL 
Letters paUni— Obtained by fraud—Art 1034, 

cap. 

Hjbld: — 1. Where the names of persons were in' 
serted in the petition for letters patent with- 
out their consent or authority, and the dedo' 
ration verifying the petitior^ was false, that 
such letters patent were obtained by mearu of 
a fraudulent suggestion, and may be anntiZ- 
led by the Superior Court, as provided by 
Art 1034, et seq. CCP. 
2. Where letters patent incorporating a joint 
stock company are annulled as having been 
obtained by Jraudulent suggestion, that they 
cannot be partially annuUed as to some of 
the persons iruiorporated, but must be entire 
ly annulled. 



258 



THE LEGAL NEWS. 



3. WJiere the prayer qf the inforrruUior^ law 
to the effect that the letters patent might be 
annuUed at leoit in 90 far as the parties 
complaining thereof were concerned, that 
the Court may entirely annvl the said letters 
patent. 

The judgment of their LordshipB was 
delivered by 

Sib Barnhb Pbaoock :— 

This is an appeal from judgments of the 
Court of Queen's Bench for Lower Canada, in 
the Provinoe of Quebec (Appeal Side), re- 
versing judgments of the Superior Court for 
Lower Canada, Province of Quebec, district 
of Montreal. 

In May, 1883, the appellants, La Banque 
d'Hochelaga, obtained in the Superior Court 
a judgment against the Pioneer Beetroot 
Sugar Company, Limited, for $40,800.80, 
with interest and costs, and on or about the 
30th May, 1883, the said appellants, under 
the provisions dfthe Quebec Statute, 31 Vict, 
c. 25, issued a writ of execution upon the 
said judgment, to which, on 25th June, 1883, 
the sheriff made a return of nuUa bona. 

In the month of June in the same year 
several actions were commenced by the 
appellant Bank, as creditora of the said 
Company in respect of the said unsatisfied 
judgment against the defendants respec- 
tively as shareholders of the said Company, 
to recover from them respectively the 
amounts remaining unpaid upon the shares 
alleged to be held by them respectively in 
the above-mentioned Company; and the ques- 
tion in each of the said actions was, whether 
or not the said defendants were liable as 
shareholders in the said Company. 

In the case of the defendant William G. 
Murray, he denied that he had ever pro- 
moted or been party to the incorporation of 
the said Company, or connected therewith in 
any way, and alleged that if his name had 
been used it bad been used without his 
authority and by fraud. He denied that he 
had ever been treated as a shareholder or 
member of the Company, or had ever been 
entered as a shareholder in the books of the 
Company. 

On the 27th July, 1883, the said Company 
was ordered to be wound up^ and John Fair 



was duly appointed liquidator. He afler^ 
wards obtained leave to intervene, in order 
that any amount recovered in the 9aid action 
might be paid into the hands of the said 
hquidator, to be distributed, according to law, 
amongst the creditors of the Company ; and 
in September, 1884, the appellant Thomas 
Darling was substituted for the said John 
Fair as intervener in the said cause. 

It was enacted by the above-mentioned 
Statute, 31 Vict, c. 25, Section 1, Oause 6, 
that the expression ** shareholder" or •'stock- 
holder " means every subscriber to or holder 
of stock in the Company, and extends to and 
includes the personal representatives of the 
shareholder. 

By Section 2 it was enacted that the 
Lieutenant Governor in Council may by 
letters patent under the Great Seal grant a 
charter to any number of persons, not less 
than five, who shall petition therefor, con- 
stituting such persons and others who may 
become shareholders in the Company thereby 
created a body corporate and politic for 
certain purposes therein mentioned, of which 
the purpose of the said Beetroot Sugar Com- 
pany was one. 

The Company was incoiporated by letters 
patent, issued under the Great Seal of the 
Province of Quebec, in pursuance of tlie 
provisions of the said Act The letters 
patent were issued upon a petition presented 
to His Honour the Lieutenant Governor of 
Quebec in the names of Gerhard Lomer, the 
defendant William G. Murray, the other 
defendants, and other persons, stating that 
they had associated themselves togetlier for 
the purpose of establishing a Joint Stock 
Company for the manufacture of sugar from 
beetroot in the said Provinoe, and that they 
were desirous of obtaining a charter by 
letters patent under the Great Seal of the 
Province, to constitute themselves and their 
successors and such other persons as had or 
might become shareholders a body corporate 
and politic, that each of them had taken and 
subscribed the amount of stock set forth 
therein, and praying tliat His Honour would 
be pleased to grant a charter of incorporation 
to them by letters patent, to be issued nnder 
the Great Seal of the Province, oonstitatiiig 
them and their successors, and such other 
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persons as had or might become shareholders, 
a body politic and corporate by the name of 
the "Pioneer Beetroot Sugar Company, 
limited/' for the purpose and with the capital 
stock therein mentioned. 

The petition was verified by the solemn 
affirmatbn of the said Gerhard Lomer, in 
which he declared that to his knowledge the 
allegations and averments of the said peti- 
tion were true, and it was accordingly recited 
in the letters patent that the said Gerhard 
Lomer, the defendants, and the said other 
persons had by petition represented that 
they were desirous to be incorporated by the 
name of the Pioneer Beetroot Sugar Com- 
pany, and that the truth and sufficiency of 
the facts stated in the said petition had been 
established to the satisfaction of Her 
Majesty. 

It was enacted by Section 51 of the said 
Act that, save only in any proceeding by 
xire facias or otherwise for direct impeach- 
ment thereof, the letters patent or supple- 
mentary letters patent themselves or any 
exemplification or copy thereof under the 
Great Seal should be conclusive proof of 
every matter and thing therein set forth. 

Parol evidence was given in the actions on 
the part of the defendants, but the whole of 
that evidence was objected to, and a motion 
was made by the Bank that all parol evidence 
aildaoed by the defendants to contradict 
their subscription in writing to the capital 
stock of the said Company, or to contradict 
the said letters patent or anything mentioned 
therein, should be declared illegal and be 
rejected. 

In December, 1884, the defendants in- 
stituted proceedings for improbation of the 
said letters patent under Article 154 and 
following Articles of the Code of Civil Pro- 
cedure for Lower Canada, with the object of 
having their names struck out of the said 
letters patent. That appUcation was dis- 
missed by the Superior Court, and the 
jadgment having been in this respect 
affirmed by the Court of Queen's Bench, 
from which there has been no appeal, it is 
not necessary to consider it further. 

In December, 1884, the Honourable L. 0. 
TaiUon, as Attorney General of the Province 
of Quebec, filed an information against the 



said Company and the appellant Thomas 
Darling as liquidator thereof and the Bank 
as mise en cause, whereby after alleging, 
amongst other things, that the above- 
mentioned letters patent had been obtained 
by fraudulently suggesting that the defend- 
ants and others had petitioned for the grant of 
the same, and were desirous that the same 
should be granted, and alleging that the de- 
fendants had represented that they could 
not adequately defend themselves without 
the benefit of a scire facias, he prayed that a 
writ of scire facias should issue and be made ' 
known to the said Company, and to the said 
Thomas Darling in his quality of liquidator 
of the said Company, and to the said La 
Banque d'Hochelaga, ordering them and 
each of them to appear and show anything 
which they or either or any of them might 
have or know why the said letters patent 
should not be declared fraudulent, null, and 
voidf at least in so far as the said defendants 
were concerned ; and further that the Court 
being more surely informed of all the pre- 
mises should then declare by the judgment 
to be rendered on the said information that 
the said letters patent were fraudulent, null, 
and void, at least in so far as the said 
defendants were concerned. 

A writ of scire facias was issued according 
to the terms of the information. 

Thereupon the Company, declaring that 
they severed in their pleading from the mis 
en cause, demurred to the said information, 
because, amongst other reasons, the remedy 
sought to be invoked by the informant, to 
wit, the process of scire facias, cannot be ap- 
plied except to set aside the letters patent 
themselves, which was not sought to be 
done in the present case. 

The Company also, without waiver of their 
demurrer, pleaded to the said information, 
and, amongst other things, alleged that it was 
specially false that the persons at whose 
request the said information was issued, that 
is to say, the defendants in the said actions, 
never participated in the application for the 
issue of the letters patent in question, nor 
ever subscribed for stock in the said Com- 
pany, and that, on the contrary, they and 
each of them did subscribe unconditionally 
to the capital stock thereof^ and did either 
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tliemselyes or by their duly authorized agent 
petition for the issue of the said letters 
patent, and that the same were issued on the 
faith of the original unconditional subscrip- 
tion of the said persons, which had been 
transmitted and communicated to the Pro- 
Tindal Secretary or other proper Govern- 
mental officer ; that the said letters patent 
were issued on the 15tb of July, 1880, and 
were published acoorduig to law, and that 
the fact that the same were issued to the 
corporators mentioned therein was published 
in the leading daily newspapers then in the 
city of Montreal, which newspapers were at 
the time subscribed to or read by the said 
corporators and each of them; that the I 
persons at whose instance the information 
was laid were persons of large reputed 
means, and that the fact of their being 
known and published as corporators in the 
said Company contributed largely to the 
financial standing of the said Company, and 
was thus an inducement to capitalists to 
make advances to the said Company. 

The action of La Banque against the 
defendant William G. Murrayi together with 
the intervention of the said Thomas Darling 
and the information for the writ of scire 
faciM, together with the proceedings in im- 
probation and the motion to reject the 
evidence above mentioned, were beard in 
the Superior Court, before the Honourable 
Mr. Justice Loranger, and in or about June, 
1886, the learned Judge gave judgment in 
the said action, granting the motion for the 
rejection of evidence, and dismissing the ap- 
plication for annulling the letters patent, and 
ordering the defendant WiUiam G. Murray 
to pay the amount claimed from him into 
the hands of the intervener, the liquidator 
of the said Company, to be distributed 
according to law. Similar judgments were 
delivered in the Superior Court in the other 
actions.^ 

In March, 1887, the Honourable Honors 
Mercier, Attorney General for the Province 
of Quebec, was by order of the Court of 
Queen's Bench, substituted for the Honour- 
able Louis Taillon. 

The defendants and the Attorney General 

^ See Banque d^Hochdaga ▼. Garths M.L.R., 2 S.C. 
201-218. 



respectively appealed against the said judg- 
ments, and the cases, having been consoli- 
dated by the order of the Court of Queen's 
Bench, were heard iti March, 1888, before the 
Honourable Sir Antoine Aim6 Dorian, 
Knight, Chief Justice, and the Honourable 
Justices Tessier, Cross, and Church. 

The said Court (diumHtnJU Tessier, J.) on 
the 19th May, 1888, gave judgment reversing 
the judgment of the Superior Court on the 
information for the acire facioB, and it was 
ordered that the letters patent should be 
repealed, cancelled, and annulled in so far 
as the defendants were concerned, and that 
the names of the defendants should be 
struck out of the said letters patent ; and the 
actions of the appellant Bank against the 
defendants were dismissed. 

It has been agreed for the purpose of this 
appeal that the declarations, pleadings, 
evidence, and judgments in the consolidated 
cases are the same, mutatis mutandU. 

Their Lordships concur with the majority 
of the Judges of the Court of Queen's Bench 
in their findings of fact, as stated in their 
reasons. From these it appears that the 
defendants were never organized as share- 
holders, and that no allotment of stock was 
ever made to them ; that they had proposed 
the formation of a Joint Stock Company, 
which, however, was only to be put into 
operation on certidn conditions, and especi- 
ally that of obtaining a Government 
subsidy, without which it was distinctly 
understood that the Company should not be 
formed; that the conditions not being 
fulfilled, they abandoned the project, and 
their names were never entered in the list of 
shareholders ; that the Bank did not lend 
money on their names, and was, therefore, 
in no respect led astray by the fact that their 
names were used without their permission! 
and furthermore, tliat the promoters ac- 
quiesced in the withdrawal of the defendants, 
and at a later period formally approved 
thereof, and that from the time of their 
severance from the project the defendants 
ceased to be considered or even reputed to 
be subscribers to the undertaking ; that they 
were never notified of any further proceed- 
ings, nor were they ever required to pay any 
call ; that they took no part in any further 
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proceedings, and that their names were 
never entered in the stock ledger, nor in any 
book purporting to he kept in conformity 
with Section 32 of the Statute of Quehec, 31 
Vict, cap. 25. 

Their Lordships are of opinion that the 
names of the defendants were frandnlently 
inserted in the petition for the letters patent 
without their sanction or authority, and that 
the solemn declaration of Gerhard Lomer 
verifying that petition was fiEUse. There was 
therefore no ground for making them liahle 
except the statements in the letters patent 

By Article 1034 of the Code of Civil Pro- 
cedure for the Province of Quehec, it is 
declared that any letters patent granted hy 
the Crown may he declared null and be 
repealed hy the Superior Court:— (1) where 
each letters patent were obtained by means 
of some fraudulent suggestion, or (2) where 
they have been granted by mistake or in 
iinioranoe of some material fact 

By Article 1035, all demands for annulling 
iettere patent may be made by suits in the 
ordinary form or hy scire facias upon in- 
formation brought by Her Majesty's Attorney 
General or Solicitor General, or other officer 
daly authorized for that purpose. 

By Article 1036 the information is served 
npon the person who holds or relies upon 
SQch letters patent, and is heard, tried, and 
determined in the same manner as ordinary 
salts; and by Article 1037 an appeal lies 
from the final judgment rendered upon the 
information. 

The Court of Queen's Bench annulled the 
letters patent only so far as the defendants 
were concerned, hut their Lordships are of 
opinion that the Code does not in such a 
case as tlie present authorize a partial annul- 
ment of letters patent To annul the letters 
patent as to some only of the members of the 
corporate body in the present case would be 
to alter the constitution of the Corporation 
created thereby. If it could be annulled as 
to eight or ten of the shareholders, it might 
he annulled as to all but five, and thus the 
amount of the capital of the Corporation as 
intended by Her Majesty to he constituted 
might be and would be materially dimin- 
ished. In fact, by such a partial annnl- 
nient, a Corporation might be created quite 



contrary to Her Majesty's intention, and 
such a one as would he incapable of carrying 
into eJSect the objects intended by the letters 
patent 

The facts found show that the grant of the 
letters patent and the recitals therein were 
obtained by means of a false and fraudulent 
suggestion, and are quite sufficient to warrant 
a total annulment of the letters patent. A 
material question was, however, raised by 
the demurrer to the information as to the 
construction of the prayer of the infor- 
mation and writ of scire facias. It was 
contended that there was no prayer to have 
the letters patent wholly annulled, and that 
the information and writ of scire facias merely 
asked for an annulment so far as the de- 
fendants were concerned. Their I^ordships 
cannot put such a construction npon the 
words of the prayer. The information does 
not merely ask to have the letters patent 
declared fraudulent and void so far as the 
defendants are concerned, but to have them 
declared fraudulent and void, at least in so 
far as the defendants are concerned. The 
words " at least " make a great diffisrence in 
the meaning. Their Lordships' construction 
of the prayer is this, that the Court should 
declare that the letters patent were fraudu- 
lent and void, but that if the Court should 
think fit to declare anything less, the least 
that should be declared should be that the 
letters patent were fraudulent and void in so 
far as the defendants were concerned. 

It would be a great miscarriage of justice if 
the defendants should be held conclusively 
bound by a false recital in the name of Her 
Majesty in the letters patent obtained by 
means of a false and fraudulent suggestion, 
verified by a false affidavit, and should be 
compelled to pay the unpaid amount of 
shares for which they were never subscribers, 
and of which they were never the holders. 
Her Majesty has the right, under Articles 
1034 and 1035 of the Code of Civil Procedure 
of Lower Canada, to demand, by Her 
Attorney General, the annulment and re- 
peal of letters patent obtained by means of 
any fraudulent suggestion. Her Majesty's 
Attorney General for tlie Province of Quebec, 
acting on behalf of Her Majesty, has by a 
recital in the information declared it to be 
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hia duty to protect the defendants against 
the nnauthorized and fraudulent incorpora- 
tion of them in the letters patent, and 
against the fraudulent and mistaken issue 
of the said letters patent, purporting to in- 
corporate them with others as shareholders 
in the said Pioneer Beetroot Sugar Company ',, 
and he has, in the opinion of their Lordships, 
prayed on behalf of Her Majesty to have the 
letters patent declared fraudulent, null, and 
void. Their Lordships having decided that 
the letters patent cannot be partially an- 
nulled, are bound to advise Her Majesty to 
order that they be entirely annulled, and to 
amend the judgment of the Court of Queen's 
Bench, on the information for the writ of 
scire fadan, in accordance with that view. 

The letters patent being annulled, there is 
an end of the actions at the suit of the Bank 
and of the intervene against the defendants 
as shareholders in the incorporated Com- 
pany. They are not liable to be sued as 
shareholders of the Company in consequence 
of the return of nxdla bona by the Sheriff to 
the writ of execution issued upon the judg- 
ment recovered by the Bank against the Com- 
pany as incorporated by the letters patent 

Their Lordships will humbly advise Her 
Majesty to amend the judgment of the Court 
of Queen's Bench on the information for 
the ¥rrit of tdre facias, by ordering the 
letters patent to be entirely repealed, can- 
celled, and annulled, instead of ordering 
them to be partially annulled and repealed 
as therein specified, and to order the said 
judgment to be affirmed in all other respects. 

Also to atiirm the judgment of the Court 
of Queen's Bench in the several consolidated 
actions, including those portions of the said 
judgment which relate to the interventions, 
and the interveners. 

The appellants must pay the costs of this 
appeal 

FIRE INSURANCE. 

(By the late Mr, Jwtice Afackay,) 

[Kegistored in accordance with the Oopyright Act.] 

CHAPTER VL 

ThB CONDmONS OF THB PoUCY. 
[Continued from p. 256.] 
{ 166. Particular conditions. 
The following is a condition often inserted 
in policies : — 

'* 1. Applications for insurance must be in 
" writing, and specify the construction and | 



" materials of the building to be insured, or 
'* containing the property to be insured ; by 
" whom occupied, whether as a private dwel- 
" ling or how otherwise,its situation with res- 
" pect to contiguous buildings, and their oons- 
" truction and materials; and whether any 
" manufactory is carried on within or about 
'* it ; and in relation to the assurance of goods 
** and merchandize, the application must 
" stata whether or not tliey are of the de- 
'' scription denominated hazardous, extra- 
" hazardous, or included in the memorandum 
" of special rates. K any person assuring 
"any building or goods in this office shall 
** make any material misrepresentation or 
" concealment ; or if, after assurance is 
" effected, either by the original policy or 
** by the renewal thereof, the risk shall be 
" increased by any means whatsoever within 
'' the control of the assured ; or if such build- 
'' ings or premises shall be occupied in any 
*' way so as to render the risk more hazardous 
" than at the time of assuring, such assur- 
** ance shall be void and of no effect If, 
" during the assurance, the risk be increased 
*' by the erection of buildings, or by the use 
" or occupation of neighbouring premises or 
''otherwise; or if for any other cause, the 
" Company shall so elect, it shall be optional 
'' with the Company to terminate the assnr- 
** ance after notice given to the assured, or 
" his representative, of their intention to do 
"so; in which case the Company shall 
" refund a rateable proportion of the 
" premium." 

In addition to the above condition the 
policy, in the body of it, generally contains 
this clause : 

"In case the above described premises 
" shall at any time during the continuanoe 
" of this assurance be appropriated, applied 
" or used, to or for the purpose of carrying 
'' on or exercising therein any trade, business 
" or vocation denominated hazardous, or 
" extra-hazardous, or specified in the mem- 
" orandum of special rates in the conditions 
" annexed to this policy, or for the purpose 
" of storing, using or vending therein any of 
" the goods, articles or merehandize, in the 
" conditions aforesaid denominated hazard- 
'' ous, extra-hazardous, or included in the 
'' memorandum of special ratesi unless here- 
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"m otherwise specially provided for, or 
"hentafter agreed by this Company in 
^ writing, or added to, or endorsed on this 
" Fblicy, theni and so long as the same be 
"so appropriated or used, these presents 
" shall cease and be of no effect" 

Under these two clauses I will treat of 
misdescriptions and misrepresentations; of 
concealment ; of the changing the appropria- 
tion or use of buildings, to the increase of 
the risk of fire; and of the storing, using or 
▼ending of goods in buildings hazardously. 

{ 167. Wilde policy avoided by false swearing 
as to one item. 

Where three things are insured for several 
amounts by one policy with the above con- 
dition, semble, if there be false swearing as to 
one item, the whole policy is avoided. In 
the absence of the above condition, express, 
what would be the effect of an over-valuation 
in the statement? It would be presumed not 
fraudulent, and could not hurt, semble, under 
the system of the insured never recovejing 
beyond the real loss proved. But under the 
above condition a real loss, proved, would 
not save. The clause in pcend under the con- 
dition, would be held as in England and the 
United States. But see Liu's case ante. 

In Gore DisL M. F. In^ Co. v. Lamo} in- 
surance on building m^ stock was held 
entire and indivisible. In this case building 
and stock were insured separately though by 
one policy. The consideration was one sum, 
and the stipulation was that the policy was 
to be avoided, &c' 

In Moofte v. Virginia F. & M. Ins. Oo.y 26 
Am. Rep., several subjects were insured, 
$2,000 on buildings, $1,000 on machinery, 
$2,000 on stock of grain. A fire happened. 
The statement of loss was false as to stock of 
grain ; tlie entire policy was held forfeited. 
So the policy read all claim under the policy 
was to be forfeited in case of any fraud or 
false swearing. So Platte v. Minnesota Farmer^ 
MuL F. In*. Association, 23 Am. Rep. ; con- 
sideration single ; a gross sum insured ; 
contract held entire ; but in N. Y. 29 Am. Rep. 
Merrill v. Agric Ins. Co., the loss was held 
severable. 

^ 2 Saprame Court, Rep. (Oanada). 

' ffopieint y. PrenoU, 4 C. B. Kep. is cited. 



iSlis says that when a person demands 
twice as much in respect of his loss as he 
can give probable evidence of, or a jury will 
give him, it strongly indicates fraud.^ DUVs 
case is not against this. He did not ask 
twice as much. Had he done so he probably 
would have met a different judgment 

In the absence of condition, exaggera- 
tion of claim, apparently, is not fatal. The 
existence of a condition is necessary to 
operate fatality. In the absence of it, why 
should the insured not get his real loss ? 

Demand wilfully exaggerated may by con- 
ditions be made to avoid the policy. 4 F. & F. 
Also in France, Nancy, 23 June, 1849. 

In Britton v. Royal Ins, Co,^ there was 
insurance on stock and'fumiture for £550. 
Arson and fraud were pleaded. The judge 
(Willes, J.), advised the jury to confine 
themselves to the question of fraud. The 
jury found the claim made after the fire 
wilfully false and fraudulent. The plaintiff 
alleged loss of over £700. The plaintiff had 
assumed the name of Britton, having form- 
erly used the name of Bitton ; he had pre- 
viously twice been burnt out, and on both 
occasions was insured. The plaintifi' was not 
allowed to recover at all. 

2168. Concealment. 

Insurance is a contract upon speculation ; 
the special facts upon which the risk is 
to be computed lie commonly in the 
knowledge of the insured only. The insurer 
trusts to. his statement, and proceeds upon 
confidence that he does not keep back any 
circumstances within his knowledge to mis- 
lead into a belief that the circumstances do 
not exist, and to induce the insurer to 
estimate the risk as if they did not exist. 
The keeping back such circumstances is a 
fraud. Although the suppression should 
happen by mistake, without fraud, yet still 
the insurer is deceived, and the policy is 
void ; because the risk run is really different 
from the risk understood and intended to be 
run at the time of the agreement 

The law in France agrees with that of 
England that a concealment or suppression of 
a material fact, though unintentional, suffices 

^ See Kent's observation, ante. 
> 4 Foster k Finlaysonj 905. 
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to vitiate a policy. Whether the oonoeabnent 
or suppression arise from fraud, or merely 
from negligence or accident, the consequence 
is the same.^ 

Immaterial things, of course, need not he 
stated. 

The insurer, being a cautioner, is freed 
pretty much as sureties are who contract. 
Any fraudulent misrepresentation practised 
against them, any concealment of material 
facts from them, will entitle them to claim 
discharge from their suretyship. 

A man hears that several attempts to bum 
his neighbour's house have been made. He 
must not conceal that, if he is afterwards 
insuring his own liouse.^ So, of course, of 
his own house. 

Where it was proved on the trial of an 
action on a fire policy, that a convict in the 
State's prison had, before the insurance was 
efiected, threatened, in the presence of the 
insured, to bum the house of the latter, as 
soon as he should be released, the Court 
charged the jury, that if they considered the 
risk of fire thereby increased, the omission 
of a disclosure to the insurers of the threat 
at the time of efifecting the insurance was a 
a material concealment, and avoided the 
policy.* 

A full and complete disclosure is not only 
necessary at the time application is made 
for insurance, but is also required, if a 
material circumstance comes to the knowl- 
edge of the applicant at any time before he 
knows that a policy has been issued, even 
though his application has already been 
submitted, or forwarded to the insurers by 
letter or otherwise. 

The intelligence of a material fact, obtained 
by a party after he has applied for insurance, 
must be communicated to the insurers by 
the earliest and most expeditious usual route 
of mercantile communication, but due and 
reasonable diligence is sufiScient, and the in- 
sured need not employ an express to convey 

1 2 Alauzet, No. 494 ; 1 Ph. p. 214. A shopkeeper con- 
ceals that he in a fabriqwxni and ubIdc a furnace. He 
is really a fahriquanU The assurance not mentioning 
the furnace is null. Cassn. 5 Jan., 1870. 

Reticences 4&c., entitle insurer to sue for annulation 
of the contract (such suits are known in France). 

2 Walden y. Zo. Ina. Co,, 12 La. R. 

■ Cvrry v. Commonwealth Jn». Co., 10 Pick. 535. 



the intelligence, unless that be the usual 
mode.* 

In Royal Bank of Scotland v. Ranken (A.D. 
1844), it was held that concealment may be un- 
due and void a suretyship, though not made 
with a fraudulent motive, if it be such as to 
lead the cautioner to view the case in a false 
hght" Undue concealment may consist 
entirely of '* non-communication.' 

INSOLVENT NOTICES, ETC 

Quebec Qfidal GnzeUe, Aug. 16. 

Judicial AbandonmenU, 

Joseph Filion, oarriage-iQaker, NapienriUe, Aug. 5. 

Victor Germain and Louis Payette, hotel-keepera, 
Montreal, doing husiness as Germain & Co., Aug. IL 

Joseph H. Lauzon, merchant tailori Montreal, Aug. 
12. 

Charles Anatole Tbdodose Leduo and Charles Flor- 
ence, Montreal, doing business under the name of 
Leduc <fe Co., Aug. 11. 

Edward O'Reilly, trader, Aylmer, Aug. 5. 

WilHam Rourke, grocer, Montreal, Aug. 14. 

MiOorique Tardif. barber, Montreal, Aug. 9. 
Ouratort appotntcd. 

lie A. Hubert Bernard, jun.. trader, St. Jean, LO.-- 
H- A. Bedardi Quebec, curator, Aug. 11. 

Me Dame Mary McCaffrey, township of Dundee.— 
W. S. Maclaren, Huntingdon, curator, Aug. 4. 

Me Joseph Filion, carriage-maker, Napienrille.— 
A. F. Gervais, St. Johns, curator, Aug. 12. 

Me William Grant.trader,Chiooutimi.— H. A.BedaRl, 
Quebec, curator, Aug. 11. 

Me Adolphe Kelsen, Montreal.— J. MeD. Hains, 
Montreal, curator, Au. 8. 

Me Appolinaire Mo^|cy, merchant tailor, Quebec— 
H. A. Bedard, Quebec, curator, Aug. 12. 

Me W. & G. H. Tate, dry dock and ship yard.— G. A. 
Grier, Montreal, curator, Aug. 5. 

Dividends. 

Me William Garidpy, of Montreal, an absentee.- 
Dividend payable at office of sheriff, Montnal, SepL 2. 

i?« Benjamin Maynard.— First and final dxTidend, 
payable Sept. 5, Kent and Turootte, Montreal, onxator. 

Me John Walker, township of Grenville.- Ftrst 
dividend, payable Aug. 27, A. Pridham, Grenville, 
curator. 

Separation at U> Proper^. 

Marie Malvina Gagnon vs. Ernest Lamonroox, 
farmer, township of Bamston, July 17. 

Claudia Gareau vs. Hermas Riopelle. trader, Aug. 11. 

M. H61dne T£tu vs. Charles Le BoutUUer, trader, 
Gasptf Basin, Aug. 7. 

Exchequer Court <^ Canada, 

To sit at Court House, in City of Quebee. at 11a.m. 
Sept. 2. 

^WaUon V. IMaMd, 2 Johns. S25 ; Green v. Mer- 
chanU^Int. Oi., 10 Pick. 402. 

2 Ross' Leading oasesi VoL 3, p. 70. 

3 MaiUon y. Matheum, House of Lords, A J>. ISM. 
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Chief JoBtice Coleridge, in an article en. 
titled, "The Law in 1847 and the Law in 
1889," which appeared in the Contemporary 
Review of Jnne last, reflects with perhaps 
nndae severity upon Baron Parke and 
hia adherence to technicality. " The ruling 
power of the Courts in 1847 (he says) was 
Baron Parke, a man of great and wide legal 
learning, an admirable scholar, a kind- 
hearted and amiable man, and remarkable 
force of mind. These great qualities he 
devoted to heightening all the absurdities, 
and contracting to the very utmost the 
narrowness of the system of special pleading. 
The client was imthought of. Conceive a 
adge rejoicing, as I have myself heard 
Baron Parke rejoice, at nonsuiting a plaintiff 
in an undefended cause, saying, with a sort 
of triumphant air, that ' those who drew 
loose declarations brought scandal on the 
lawM The right was nothing, the mode of 
stating everything. When it was proposed 
to give power to amend the statement, 

* Good Heavens ' 1 exclaimed the Baron, 

* think of the state of the record ' !— t. e. the 

sacred parchment, which it was proposed to 

defile by erasures and alterations. He bent 

the whole powers of his great intellect to 

defeat the Act of Parliament which had 

allowed of equitable defences in a common 

law action. He laid down all but impossible 

conditions, and said with an air of intense 

fiaUsfaction, in my hearing, 'I think we 

settled the new Act to-day, we shall hear no 

more of equitable defences * I And as Baron' 

Parke piped, the Court of Exchequer followed, 

and dragged after it, with more or less 

reluctance, the other common law courts of 

WoBtminster Hall. Sir William Maule and 

Sir Cresswell Cresswell did their best to 

resist the current Lord Campbell for some 

time struggled in vain against the idolatry of 

Baron Parke to which the whole of the 

common law at that time was devoted. ' I 

have aided in building up sixteen volumes 

of Meeson & Welsby,' said he proudly to 



Charles Austin, 'and that is a great thing 
for any man to say.' He repeated his boast 
to Sir William Erie. ' It's a lucky thing/ 
said Sir William to him, as he told me himself 
' that there was not a seventeenth volume, 
for if there had been, the common law itself 
would have disappeared altogether, amidst 
the jeers and hisses of mankind.' " 



De Francesco v. Bamum, in the Chancery 
Division of the High Court of Justice, (Aug. 
4, 5) was an action brought by a teacher of 
stage-dancing, to enforce apprenticeship in- 
dentures made in December, 1886, between 
himself, two infants named Ada and Helen 
Maude Parnell, and their mother, who was 
a widow, and to obtain damages against 
third persons for inducing the pupils to 
break their engagements with him. The 
indentures of apprenticeship contained pro- 
visions to the following effect : — The period 
of the apprenticeship was seven years, and 
the deeds contained covenants by the plain- 
tiff to instruct the girls " in the higher 
branches of the choreographic art," and to 
pay to the apprentices for all or any " cho- 
reographic" engagements— in London and 
the suburbs— for the first three years 9d. per 
night, and 6(2. for each matinSe, and for the 
remainder of the term is, per night and 6(2. 
for each matinie, the plaintiff having the 
right to engage the apprentices for perform- 
ances abroad, but being under the obliga- 
tion during such last-mentioned class of 
engagements to pay 6s. per week to the ap- 
prentice and provide her with board and 
lodging, and there were to be other payments 
of 6d. per performance when the apprentices 
were required for 'utility' business. The deeds 
contained a provision that the services of the 
apprentices should be entirely at the plain- 
tiff's disposal, and that the apprentices 
should not, during the term of seven years, 
enter into professional engagements with 
out the permission in writing of the plaintiff; 
and it was also provided that on failure of 
compliance with this and other provisions 
of the deeds the same might be determined 
by the plaintiff, and the parents be liable to 
pay to the plaintiff £50 as liquidated dam- 
ages. Bamum's agent came and engaged 



THE LEGAL NEWS. 



the apprentioeB at a guinea per week each for 
two daily perfoniianoes at his entertainment 
atOlympia. The plaintiff claimed against the 
girls an injunction to prevent their perform- 
ing at Olympia or otherwise without his 
leave, against the mother an injunction to 
prevent her allowing the girls so to perform, 
and against all the defendants) except the 
infants, he alleged that they had induced 
or enticed the infants to hreak their engage- 
ment with him and leave the employment 
of their lawful master, and he claimed dam- 
ages. Lord Justice Fry, in dismissing the 
action with costS) remarked that an infant 
could enter into a contract to he taught a 
profession or occupation by which he might 
hereafter be benefited ; but where the con- 
tract contained extraordinary and unusual 
terms, and it was not reasonable or for the 
benefit of the infant, the contract was void. 
His lordship held that the terms of the con- 
tract in the present case were extraordinary 
and unfair, and not for the benefit of the 
minors ; and he also observed that he " had 
a strong impression and feeling that it was 
not in the interest of mankind that persons 
should be compelled specifically to perform 
engagements for personal service they were 
imwilling to continue, and there would be 
danger, if specific performance were enforc- 
ed, that a contract for service would be con- 
verted into a contract of slavery." 



The Law Journal (London) protests against 
the use of the plural instead of the singular 
in such instances as the Patents Acts, the 
Trade Marks Act, and the Bills of Sale Act 
The plural is not incorrect, but less euphoni- 
ous than the singular. In Canada, in fact, 
we always say the Patent Act, and not the 
Patents Act. So, too, we say the Indian 
Act, the Railway Act^ etc., just as we speak 
of the stamp ofiice, the appeal office, the 
record office, etc. 



COUB DE CIRCUIT-SAGUENAY. 

Coram Routhikr, J. 

Frbnbtte v. Bj^ard. 

Solidariti enire mandants ad litem. 

JugA : — Que les dienU dSfendtu par un avocat 

dans tine m^me cause, par une seule et mime 



difense, iont tenw solidairement au paie- 
metU des honoraires de cet avocaU 

Pbb Curiam. — Les clients d^fendus par an 
avocat dans une m^me cause, par une seule 
et m^me defense, sont-ils tonus solidaire- 
ment ? 

Dalloz, Repertoire Vbo. Avocats, Na 252 
dit : " dans le cas oA I'avocat croirait devoir 
" poursuivre judicial rement le paiement de 
'^ ses honoraires, il nous semble qu'il aurait 
'' pour obtenir oe paiement, une action mjii- 
" daire centre les clients qui Tont charg6 de 
'' leur defense dans une m§me affaire oti ils 
'' avaient le m^me int^rdt." 

Idem, Vho., honoraires, Na 3 : " Les hono- 
" raires sent dts solidairemerU par ceux qui 
** ont demand^ les conseils, les travaux, les 
"soins pour lesquels ils sent dAs." No. 4, 
mdme chose. No. 8 : '' L'avou^ a ime action 
*^ iolidaire centre toutes les parties qui Tout 
" charge de les d^fendre." 

Cette doctrine de Dalloz se trouve confer- 
me auz principes g^n^raux du mandat, et 
elle se d6duit logiquement des articles 1732, 
1722 et 1726 de notre Code Qvil. 

Berriat SL Prix vol. 1, p. 77 — Rogron, codes 
fran^ais expliqu^s, art. 2002 — CarrS <fc Chau- 
veauj voL 1, p. 655, question 553. 

Pigeau et Domat — Repertoire du Journal du 
Palais Vbo. Honoraires No. 77. 

F. X, Frenette, pour le demandeur. 

/. /S. Perratdtf pour le d^fendeur. 
Co. A.) 



COUR DE MAGISTRAT. 

MontrAal, 16 septembre 1889. 

Coram Cuahpagns, J. C. M. 

Tass£: v. Savard, & DuDBVOiR, mis en catue, 

Saisie-gagerie par droit de mite — Layer — De^ 
mande de paiement. 

JvQt : Que bien que le loyer soU guSrahUjlorsque le 
locataire quitte les lieux, sans raison et sans 
donner d*avis, le demandeur n*est pas obligi 
de faire la demande de paiement du layer 
aiileurs qu^aux lieux louts. 

Pbr Curiam :— Le d6fendeur avait loue une 
maison du demandeur, pour un an, au prix 
de $4.50 par mois, payable mensuellement. 
Au mois de juillet, idors qu'il y avait on 
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moifl d'^chu et non pay^, sans avis et sans 
raison valable, il quitta les lieux loa^s. Le 
demandeur prit alops une saisie-gagerie par 
droit de suite pour le loyer 6chu et pour celui 
da reste de TanQ^. 

Le d6fendeur plaide qu'il ne devait payer 
que le mois ^hu, et sans frais, parce que le 
demandeur n'avait pas fait une demande de 
paiement avaut Paction. 

Bien que le loyer soit qu^rable, le deman- 
deur n'6tait pas tenu de courir apr^ le d& 
fsndeur pour lui en faire la demande avant 
Taction. Le d^fendeur ayant quitta les lieux 
lou&ySans raison et sans le consentement 
da demandeur, et ayant d^plac6 ses effets. la 
saisie-gagerie par droit de suite est bien fon- 
d^ pour le tout. 

Saisie-gagerie mainteoue avec d^pens. 

AutoriUs ;— C.P.C. 873; HovUe v. God^e, 18 
L G J. 151. 

A, A. Laferri^e, avocat du demandeur. 

F, L. Sarragin, avocat du d6fendeur. 
(j. J. B.) 

COUR DE MAGISTRAT. 

MontbAal, 31 octobre 1889. 
Coram Champagne, J. C. M. 
Atkinson sr al. v. Dadb. 
Judioatum solvi — Sociiti. 

JuGfe :— Q« lorsqw dans un href d^assignation 
un des demandeurs farmant parlie d^une 
aocUU commerciale est dicrit comme risir 
dant en dehors de la Province de QuSbeCf il 
ne sera pas tenude donner un cautionne- 
ment pour f rats. 
L'un des demandeurs formant partie de la 
society commerciale demanderesse faisant 
affaires k Montreal, 4tait d6crit comme r^sl- 
dant an Manitoba, dans la Puissance du Ca- 
nada. 

Le d^ndeur fit motion pour qu'il fCLt tenu 
de foumir un cautionnement pour frais, judi' 
catum solvl. 

Pmt CuBiAM :— La jurisprudence sur cette 
question est tr^ contradlctoire. Mais de- 
vant cette Cour oil les frais sent tr^s peu 61e- 
v^, 11 n'y a pas lien dans une cause comme 
celle-ci de donner un cautionnement pour 
frais. 

Motion lenyoy^e sans frais. 



Autaritis .'—Olohe Mutual Life Ins, Co. v. 
Sun MuiwU Ufe Ins. Co-, 1 Leg. News, 139 ; 
Howard v. Yule, 3 Leg. News, 373 ; Victoria 
Mutual Fire Ins. Co. v. Carp<7iter. 4 Leg. News, 
351 ; Beaudry v. Fleck, 20 L. C. J. 304 ; The 
Niagara District, etc. v. MacFarUme^ 21 L.C.J. 
224 ; Globe- Mutual Ins. Co. v. Sun Mutual Ins. 
Co., 1 Leg. News, 53. 

McCormiek & Dudos, avocats des deman- 
deurs. 

Sicotte (Sc Murphy, avocats du d^fendeur. 
(j. J. B.) 



SUPERIOR COURT--MONTREAU 
Mari et femme—Marchande puUiqu^—Respon- 
sabiliii — Mandat 
/tty^— Qu'un mari dont la femme, mar- 
chaade publique, tient au domicile commun 
un commerce sous le nom du mari seul, et 
qui achate des marchandises pour le com- 
merce de sa femme, mais en son nom per^ 
sonnel, sans que le vendeur saebe que c'est 
pour sa femme, est responsable du montant 
vis-4-vis de Pacbeteur.— -idama v. Brunei, 
AVurtele, J., 20 mai 1890. 



Exception dilatoire— Discussion^ Dommage-- 
Responsabiliti des directeurs de compagnie 
inoorporie^ Ratification des actionnaires — 
Action des actionnaires contre les directeurs 
Dividendes Jictifs^Plus-value des hiens. 

Jugi—lo. Qu'un plaidoyer de discussion 
pr^alabled'un gage doit se faire par excep- 
tion dilatoire indiqnant les biens ^ discuter et 
accompagn^e d'une somme suffisante pour 
parvenir k cette discussion ; 

2o. Qu'une personne qui a une action en 
dommage contre son d^biteur et qui en a 
re^u un gage, n'est pas tenu de discuter le 
gage avant de prendre son action en dom- 
mage ; 

3o. Que Paction en dommage que les 
actionnaires d'une compagnie incorpor^ 
peuvent prendre contre les directeurs, pour 
mauvaise administration, paiement de divi- 
dendes fictifs pris k m^me le capital etc, ne se 
present que par trente ans ; 

4o. Qu'une corporation ne pent, pour 
declarer un dividende, prendre en oonsid^ra- 

^ To appear in Montreal Law Reports, 6 S.C. 
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tion laplos-value, on accroissementen valotur 
de ses immeubles et de soa materiel durant 
Tann^e, car, oe serait le mettre en danger, en 
Tescomptant, mais, elle peat justifier un 
dividende 'sur an fonds dit " de recons- 
traction'* fait et accamul^ k m^e lee 
profits annuels, qaoique ce foods soit destine 
an lenoavellement du materiel ; 

5a Que qnoiqae les creanciers d'ane com- 
pagnie incorpor^e etles tiers soient recevables 
& se plaindre que les directears aient pay^ 
des dividendes fictifs en augmentant la valeur 
r6elle des bieos de la compagnie, les action- 
naires qui ont assists anx assemblies annu- 
elles et aatoris^ ces dividendes apr^s avoir 
pris commonication des ^tats et inventaires 
soumis par les directears, sont non recevables 
& pi^tendre que le paiement de ces dividendes 
les a tromp^ sar T^tat de la compagnie ; qae 
les actionnaires qoi n'ont pas assists k ces 
assemblies ne sont non plus recevables, paroe 
qaUls pouvaient y assister et se renseigner 
comme les aatres, et qu'ils doivcDt s'imputer 
lenr n^ligence ; 

60. Que Taction qu'ont les actionnaires 
d'ane compagnie incorpor^ centre les direc- 
tears poar mauvaise administration des 
affaires de la corporation est one action com- 
mnne resultant des rapports de mandant 4 
mandataires ; et que cette action est an^antie 
par la sanction de Padministration des direc- 
tears donnee par les actionnaires.— La Ban- 
que d'Epargrie v. Qedd^s et al,, Pagnuelo, J., 24 
fiSvrier 1890. 

AcU ilectoral de QuSbec— Rentiers- ROle d'eval- 
uation—Preuv€--Locataires — Propriitaire 
—Fils de propriitaire— Erreur de nom. 

JugS^lo, Que la qualification des rentiers, 
sous la loi 61ectorale de Quebec, est person- 
nelle, et que partant les rentiers doivent 6tre 
inscrits comme ^lectears sur la liste des 
^lecteurs de la municipality oCl ils demearent 
et non sur celle de la municipality ou sont 
sita6s les immeubles pour lesquels leurs 
rentes ont ^t^ constitutes ; 

2o. Que si la valeur r^elle de I'immeuble 
lou6 doit dtre constats uniquement par le 
r61e d'6valuation, les autres faits que consti- 
tuent Chez un locataire la quality d'^Iecteur 
pen vent 6tre ^tablis par une autre preuve, et 



que sa qaalit6 de locataire d'un bien-fbnds 
entr6 au r61e pent 6tre prouv^ oralement ou 
par la production d'un icrit ; 

3o. Que le fsAt qu'an locataire occupant 
tout un lot suffisant pour le qualifier, aurait 
convenu de laisser ilson propriitaire certaines 
r^erves, ne TempAche pas d'etre inscrit 
comme ^lecteur ; 

4o. Qu'une personne qui n'est pas locature 
d'un immeuble, mais qui I'occupe oomme le 
serviteur du propriitaire, n'a pas la quality 
requise pour 6tre 61ecteur ; 

5o. Que pour ^tre inscrit sur plainte oomme 
^lecteur, il n'est pas n^essaire que le nom 
d'un propriitaire soit entr^ sur le lAle d'6val- 
uation, si la quality de propriitaire est stabile 
par la production du titre, et si la valear vou- 
lue est etablie par le r61e d'^valuatlon ; 

60- Que pour 6tre qualifi^ comme ^lecteuri 
un fils de propriitaire doit avoir demeur6 
depuis un an, avec son p^re on autre 
ascendant poss^ant un immeuble sofiBsant 
en valeur, d'apr^ le rftle d*6 valuation, pom- 
la qualification fonci^ des deux, mais qu'il 
n'est pas n^oessaire quUls resident sur le 
bien-fonds, qui pent m^me dtre situ6 dans 
une municipality autre que oelle oil ils 
demeurent ; 

7o. Que lorsqu'un nom d'^lecteur est entr^ 
erronement sur la liste des ^ecteurs, le 
conseil municipal ne doit pour cela le re- 
trancher de la liste, mais il doit le corrigeret 
rinscrire correctement —/i?annot(e v. La Cbr- 
poraiion de la parois&e de Belceil, Wiirtele, X, 2 
juin 1890. 

Capias — Affidavit— Signature du jurai, 
JwfS — Que la Cour ne pent accorder au 
protonotaire ou & son depute devant lequel 
un affidavit devant servir d. T^manation d'un 
capias ou d'une saisie-arrSt avant jt^ment 
est assermente, et qui oublie de signer le 
jurat, la permission d'y apposer sa signature 
apr^ F^manation et la signification du 
bref. — Dubois v. PersUlier, Wurtele, J., 9 juin 
1890. 



Municipal powers— QUy of Montreal— CoUeCdon 
of tax— Farming out gysiem. 
Held— I, The electors and rate payers of a 
municipality have the right of knowing, from 
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the books and records of the corporation, the 
amoont collected from each tax imposed by 
the council, and the details of the expendi- 
ture. 

2. The salary of officers appointed by the 
council of the city of Montreal mnst be fixed ; 
&nd be either a stipulated sum for a given 
period, or a stipulated commission or per- 
centage on collections. 

S. The farming out of a tax imposed on 
horse dealers, whereby the farmer pays the 
council a stipulated sum for a given period, 
and collects the tax for his own benefit, is 
illegal ; and a resolution of council sanction- 
ing such an arrangement will be annulled. — 
KimbaUf petUioner, and City of MonireaL^ re- 
fpcndent, Wurtele, J., July 8, 1890. 



FIRE INSURANCE. 



(By the kUe Mr. Justice Mackay.) 

[ResiBtcred in accordanee with the Oopyright Act.] 

CHAPTER VI. 

Conditions op the Pouoy. 

[Continued from p. 264.] 

Where the agent of the insured makes 
concealment of a material circumstance, it 
is held to be the same as if the principal had 
knowledge, and the policy may be nullified.^ 

Flanders, p. 332, says that knowledge by 
the agent of the insurer of other insurances 
is knowledge of the insurer. 

Suppose the risk to have been first offered 
to any other insurer, and declined. Ought 
that to be mentioned to a later insurer? 
Banyon says, yes. It depends upon circum- 
stances. Certaioly it ought to be if the first 
insurer to whom application was made 
declined for reasons given, and if it appear 
that what passed —if stated to later insurer 
—might have influenced him, and led him 
also to decline tlie risk. For instance, sup- 
pose A. to have a house bounded on one 
Bide by a vacant lot, and to apply to B. for 
insurance. B. declines, stating that he does 
not like the risk ; that he knows that the 
vacant lot is shortly going to be built upon 
&C. A. procures C. to insure the house, and 
states nothing of what passed between B. 

* Prtnuifoot T. Mont^fiore, ante. 



and himself. The vacant lot is shortly after- 
wards entered upon by builders, a house is 
put up and while carpenters are finishing it, 
it is burnt, and the fire burns A*s house. 
A. may be held guilty of a suppression 
avoiding his policy. 

It might be held fraudulent concealmen 
if a house next to A*s was burnt on the 4th, 
and on the 5th A. insured his house without 
mentioning the fire of the 4th, and on the 5th 
A's house were burned ; but it would not be 
so held if A's house took fire only 3 months 
afterwards. 

An action was brought against the directors 
of the Phoenix Fire Office, upon a pohcy 
dated July 26, 1814, effected on a warehouse 
in Heligoland. The policy referred to a 
letter of the plaintiff of July 11, containing 
the instructions for the insurance. The defen- 
dants pleaded, that, before and at the time 
of the writing the plaintiff's letter referred 
to, the warehouse and merchandize intended 
to be insured were in imminent peril of being 
consumed by fire, which the plaintiff, at the 
time of writing the letter, well knew ; that 
the policy was effected upon the representa- 
tion contained in the letter, and that the 
plaintiff fraudulently, and with intent to 
induce the defendants to effect the policy, 
concealed from the defendants the fact, that 
the premises were in such peril, by reason 
of which concealment the policy was void, 
The cause was tried at Guildhall, in 1816. 
before Gibbs, C. J. It appeared that the 
plaintiff' was possessed of two warehouses 
in Heligoland, one separated by only one 
other building from the workshop of Jasper, 
a boat builder, wherein a fire broke out in 
the evening of the 11th of July. That fire, 
however, was ex tinguished in half an houn 
but four persons were employed by the 
plaintiff to watch during the night, lest 
again fire s hould break out The plaintiff, 
on the same evening, wrote the letter referred 
to to his agent in London, requesting him to 
effect tlie insurance for three months at 
400/. upon the plaintiff's warehouse, (des- 
cribed,) as also upon the coffee in casks and 
bags then stored in the same, value 3500/. 
The letter left Heligoland on the same night 
and reached England on the 24th and the 
plaintiff's agent on the following day effected 
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the policy in qaestion. Early in the morn- 
ing of the 13th, a fire again broke oat in the 
work-shop of Jasper, and consamed the 
premises insured. The jury acquitted the 
plaintiff of any fraud or dishonest design, 
the fire being apparently extinguished when 
he ordered the insurance, but thought that 
the circumstance of the fire on the 11th 
ought to have been communicated to the 
defendants, who, without this information, 
did not engine on fair grounds, and for 
whom they gave their verdict A motion 
was made, to set aside the verdict and have 
a new trial, but refused.^ 

The insured has no right by tendering an 
increase of premium to require the insurer 
to confirm a contract invalid in itself; for 
the insurer has in such a case a right to say, 
that he would not have subscribed the policy 
upon any terms if he had been informed of 
the circumstances which were withheld from 
him. His intention being to undertake only 
for the risks that were communicated to 
him, if he is deceived, that is sufficient to 
avoid the contract 

Shaw upon Ellis says that in Louisiana it 
was held that if the jury considered that the 
vicinity of a gambling establishment to the 
building insured enhanced the risk, the 
concealment of that fact would dlschatge the 
insurers. * 

Such was not held. The mere fact of the 
vicinity of a gambling establishment to the 
building insured could no more discharge 
insurers than could the vicinity of a grocer's 
shop. In this case of Lyon the insured was 
lessee of a big building and insured his own 
stock in it He had a gambler as his tenant 
in the second story. Pending negotiation 
for the insurance the insurer stated objection 
to insure near gambling establishments, and 
plaintiff withheld information about his sub- 
tenant gambler ; he made a concealment in 
fact But, as the materiality of it was left 
to the jury, plaintiff recovered. 

In Weitbury v. AberdeinJ^ insurance on 
a ship, the jury found for plaintiff, and that 
a fact not communicated was not a material 
one. The Court granted a new trial, the 

» Bute V. Turner J 6 Taunt. 

2 Lyon y. CommercicU In, 2 Rob. (La.) 266. 

«2M.ikW.2B8. 



defendant paying the costs. A fact had not 
been observed npon by the Judge at the first 
trial in his charge, which fact the Coart 
thought might have affected the Jury's find- 
ing, had it been put, viz. the fact of one ship 
having arrived three days before the insoi^ 
ance of the others. 

In the United States it is not considered 
incumbent upon the insured, unless inquiries 
are made especially in regard thereto, to 
describe his property particularly, or repre- 
sent its situation in respect to other buUd- 
ings, provided there is no extraordinary 
circumstance in the case. In the absence of 
inquiries, no representation need usually be 
made of what materials a building ia con- 
structed, how it is situated in reference to 
other buildings, to what uses it is applied, or 
how it is heated. ^ 

But if the circumstance concealed be of 
an extraordinary and unusual nature, the 
existence of which would not naturally be 
presumed or expected by the insurers, the 
strict rule as in marine insurance applies, 
and the concealment, if material, will avoid 
the policy. The consent of the insurer must 
not be obtained by a surprise. 

In Drury v. Tlie Staffordshire Fire Ins, Cto.,* 
one Thacker, a furniture maker, applied to a 
company for insurance, but refused to take 
the policy because the agent would not take 
the premium in furniture. Subsequently 
upon another application, the company re- 
fused to send down a policy, they having 
already sent one which had not been taken 
up. He afterwards insured in another com- 
pany. One of the questions was, have you 
been refused by any other office? This 
question Thacker answered in the negative. 
Mr. Justice Stephen held that it was im- 
material upon what ground the refusal was 
based, and Thacker was not allowed to 
recover.' 

In Goodwin v. Tfw Lancashire F. & L» Ins, 
Co,,* the insurance company had many 
agencies. The plaintiff applied, in August, 
1870, in one place for insurance upon a tan- 
nery. The application was sent to the Head 

^ Clark y. Manufacturer*' Inn, Co,, 8 Howard, 235. 

2 2M.&W. A..D.1837. 

» Midland Ciroait, A.D. 1880. 

n6L.C.J.(AJ).1872). 
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Qffioe, and was lefused. Afterwards, on the 
5th Oct, 1870p he applied to another agent in 
another place, and procured insurance by an 
interiiD receipt without telling the second 
that the first had refused. The insurance 
was subject to approval by the Head Office. 
The receipt read that the plaintiff was to be 
insured till notified to the contrary, and if 
the policy was not granted from the Head 
Offioe in thirty days there was to be no in- 
soraace. Fife and total loss occurred, 11th 
Oct, 1870. Fraud was pleaded against the 
plaintiff in and about his second application. 
On the 10th October, at Montreal, the Head 
Office repudiated the second agent's act, and 
told him to notify plaintiff and return the 
premium. This letter was mailed and post- 
marked at Montreal 10th October. The agent 
beard of the fire before the letter reached 
him. It was held that there had beeu con- 
cealment of a material fact, and that the in- 
surance was void. 

Suppose A's dwelling house insured. The 
company insuring him — informed that he 
has added buildings to his out buildings in 
his yard — appurtenance of the dwelling 
hooae— and considering risk increased, ter- 
minate the insurance. A does not want to 
remain uninsured, so he goes to another 
company, and they take the risk. A tells 
them nothing of what the former company 
did. Is A's insurance bad, as for non-dis- 
closure? Bemble, no, unless there be a condi- 
tion to the contrary. 

The Courts in the United States have in 
some cases recognized a distinction between 
fire and marine insurance in regard to the 
strictness of the rule on the subject of con- 
cealment The distinction, however, is very 
slight; it may just be said, as in 3 Kents' 
Comm., that '*the strictness and nicety requir- 
ed in the contract of marine insurance do not 
so strongly apply to insurances against fire ; 
for this risk is generally assumed upon actual 
examination of the subject by skilful agents 
on the part of the insurance offices." 

Taylor, Evid., { 1277, says, where an action 
is brought on a policy and the question is 
whether facts withheld were material, can 
persons conversant with the business of in- 
surance be asked their opinions on the 
subject? As to this there is no satisfactory 



answer. It was held in a case in the Queen's 
Bench ^ that the evidence cannot be received; 
in another case the Court of Common Pleas 
decided that it can.' 

Jeff. Inmjarance Co. v. Cothealf*ia like the case 
in the Queen's Bench. As to the case of 
Chapman v. WalUm, is it not to be held unim- 
portant, approving as it does, Riekards v. 
Mierdoch, which is overruled? Kent ap- 
proves of Riekards v. Murdoch, VoL 3 (note on 
page 284) and the decision in Chapman v. 
Walton, McLanahan v. UniverKU Insurance 
Company^* seems to agree with Kent 

Phillips mentions the case of Chapman, 
but passes no judgment on it He mentions 
the contrary cases as so many decisions. 

Opinions of underwriters) whether upon cer- 
tain facts being communicated to them they 
would or would not have insured, ought not 
to be received. DumeU v. Bederly, 1 Holt N. 
P. Cas, approved Jeff. Ins, Co. v. Coiheai, 7 
Wend. But see 2 Kent, note on p. 284. In 
Carter v. Boehm (Smith L. C.) it was held 
that the jury ought not to pay the least re- 
gard to evidence of the insurance broker that 
certain letters ought to have been shown, 
and that if they had been, the policy would 
not in his opinion have been granted. 
[SemUe. It is not irregular to ask the in- 
surance agent whether more premium 
would have been required had certain facts 
been stated]. 

Greenleaf, Vol. l, i 441, says, opinions of 
agents of insurance companies that a pre- 
minm would have been higher had certain 
facts been communicated, are inadmissible. 
The case of Campbell v. Richards,^ is cited. 

The concealment must be of a fact that 
the insurer is presumed to trust the insured 
for information about The facts, though 
material, if the knowledge of them be equally 
within the reach of both parties, need not be 
disclosed ; for such things the insurer is not 
presumed to trust to the insured.* 

In the case of Bates v. Hewitt, 1865, ^ con- 
cealment by the insured of a material fact 

1 Campf^eU r. Richards, 5 B. ik Ad. ; 2 Ner. k M. 

' Chapman r. WaZton, 10 Bing. 

« 7 Wend. R- 

^ 1 Peters (per Story). 

*6B.&A. 

* AUop V. Ihe Commercial In*. Co., 1 Sumner's R. 

7 4 Foster So F. 1023. A.D. 1865. 
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known to plaintiff, unknown to defendant, 
was pleaded. The insurance was on " the 
Georgia " Confederate Steamer, but the in- 
surance was effected without communi- 
cating this fact. She was afterwards 
captured by the United States. Capture 
was not excepted. Plaintiff replied that the 
defendant knew the fact It is doubtful, 
where the assurer does not know a thing 
whether his having means of knowledge, 
would be enough ; (if he chose to avail him- 
self of them, or go to them). 

Would the insurer go free in the following 
case? Suppose a furnace case; city fire 
police regulation to be that no furnace to be 
set and used in houses until certified by 
the fire inspector ; then suppose insurance to 
be effected with a company whose policies 
state that no furnace is to be used unless such 
as are allowed by the city police regulations. 
The insured puts up a furnace, does not get it 
it certificated — uses it ten months— then 
^ts it certificated. A fire afterwards occurs 
in the twelfth month. In this case, suppose 
the winter season to have passed while the 
furnace was used uncertificated, and summer 
to have come before a certificate was ob- 
tained, and fire not to have been in the furn- 
ace in the summer after the certificate 
obtained, and the fire to happen in summer. 
Again suppose a house four stories high 
'* with city water supply on every story," (so 
described). Yet for eleven months no water 
except on the basement and first story ; but 
in the twelfth month put all over, an(i in 
that month fire to happen; would the in- 
surer be free? According to the Lord 
Chancellor in Rees v. Berrinfjlon—Yes. 



INSOLVENT NOTICES, ETC, 

Quebec Official Gazette, Aug. 23. 

Jitdicial Abandontnent9. 

Emile B^oa, Anae-aux-Gascons, county of Bona- 
renture, July 31. 

Francois Bouchard, St. F(^licien, Aug. 16. 

Wm. Bourkct ffrocer, Montreal, Aug. 14. 
Curators appointed, 

Se Joseph. B^cotte, Gentilly.-Bilodeau & Renaud, 
Montreal, joint curator, Aug. 18. 

Be Thomas G^d6on Chenevert, St. Cuthbert.— A, La- 
marche, Montreal, curator, Aug. 19. 

Be Moise Dosith(^ Clairouz, trader.— Wm. Grier, 
Montreal, curator, Aug. 15. 

Be Valerie Th^rien et wV.— A. Gauthier, Montreal, 
curator. Aug. 15. 

Be Joseph H. Lauzon. — C. Dosmarteau, Montreal, 
curator, Aug. 21. 

Be Leduc & Co., traders, Moutreal.— B. M. 0. Tur- 
geon, curator, Aug, 19. 



Be John Lemelin, grocer, Qaebec.— H. A. Bedud, 
Quebec, curator, Aug. 19. 

Be Maximo Mass^, Jan.— C. G. H. Beaadoin, Joli- 
otte, curator, Aug. 5. 

Be Edward O'Beilly, Aylmer.-J. MoD. Hains, 
Montreal, curator, Aug. 15. 

Be Germain Sc Payette.— C. Desmarteau. Montreal, 
Curator, Aug. 19. 

Be Majorique Tardif.— G. Deamarteau, Montreal, 
curator, Aug. 19. 

Dividencb, 

Be E. N. Blais & Co., Qu<)bec.— First diridend, pay- 
able Sept. 1, H. A. Bedard, Quebec, curator. 

i^eDidace Bonin, contractor.— First and final divi- 
dend (He), payable Sept. 8, A. M. Arehambanlt, St. 
Antoine, curator. 

Be Louis Depocas, Valleyfield.— First and final 
dividend, payable Sept. 15, Kent & Turoottc, Mont-* 
real, joint curator. 

Be David Ethier.— First and final dividend, payable 
Sept. 1, G. Desmarteau, Montreal, curator. 

Be Laurent Hubert, St. Remi.— First and final divi- 
dend} payable Sept. 15, Kent & Toreotte, Montreal, 
joint curator. 

Be James Hoolahan.-'First dividend, payable Sept. 
10, Kent & Turcotte, Montreal, joint curator. 

/?<; T. Lamy, Louisoville.— First and final dividend, 
payable Sept. 16, Kent & Turcotte, Montreal, joint 
curator. 

Be Ferdinand Maiihot, trader, St. Jean Desohail- 
lons.- First and final dividend, payable Sept 1, H. A. 
Bedard, Quebec, curator. 

Be Jacques Neven, Ripon.— First and final divi- 
dend, payable Sept. 15, Kent & Turcotte, Montreal, 
joint curator. 

Be Pacaud & Prdvoat, Sorol.— First dividend, pay- 
able Sept. 10, Kent & Turcotte, Montreal, joiat curator. 

Be Alexis Potvin, contractor, St. Gdsaire.— Fii«t and 
final dividend, payable Sept 8, G. A. Gigault, St. 
C(5saire, curator. 

Be Nasairc Provost, Sorel.— First dividend, pay- 
able Sept 10, Kent & Turcotte, Montreal, joint carator* 

Be Victor Vaohon, St Dominique.— First and final 
dividend, payable Sept 1, J. 0. Dion, St Hyacinthe, 
curator. 

Separation as to Property, 
Flavio Domingue vs. Joseph Messier^ carriage 
maker, township of Farnham, Aug. 19. 

Ang^liue Gravelle va. Jacques Neven, trader, town- 
ship of Ripon, Aug. 13. 

Olivia M. Hifchoock vs. James Edson, farmer, Hat- 
ley, Aug. 16. 

Notarial minuten tran^erred. 
Minutes of late Romuald Gagnon, N.P., of St 
Johns, transferred to F. X. Arohambault, N.P,, of the 
same place. 



APPOINTMENTS, 
Hon. J. E. Robidoux, to be Attorney-General. 
Hon. C. Langelier, to bo secretary and registrar. 
A. Turcotte, to be prothonotary of the Superior 
Court, in the place of A. B. Longpr6, deceased. 
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Mr. Jelf, a barrister of large practice) and 
leader of the Oxford Circuit, writes to the 
runo, Jaly 28, earnestly contending that 
trial by jury in civil caoses is, generally 
speaking, a mistake. He would have the 
right to a jury trial laigely restricted, and 
would require the party asking for a jury to 
•show that that mode of trial was desirable. 
The objections stated by him to the jury 
system are, first, the frequency of disagree- 
ment and consequent discharge of the jury. 
Secondly, a judge in a doubtful case may 
suggest a compromise, and save the parties 
large costs, but a jury is silent. Thirdly, 
the silence of the jury during the trial pre- 
vents counsel from grappling with the points 
which are really afiecting them. Fourthly, a 
Judge gives reasons for his judgment, while 
no one knows on what grounds a verdict is 
given, fifthly, the presence of a friend or a 
foe of one of the parties on the jury may, 
even though it be unconsciously, turn the 
scale. Sixthly, a strong judge impresses the 
jury with his view, yet the finding is that of 
the jury, whose reasons are inscrutable, and 
can only be set aside if twelve reasonable men 
ooald not have so found. Seventhly, trial 
W J^Xi in the complicated problems of 
mixed law and fact which arise in the pre- 
sent day, puts an undue strain upon the in- 
genaity of the judge in disentangling the 
points on which the opinion of the jury 
oaghtto be taken. A judge with a logical 
mind can fiar better deal himself with the 
questions acrta^m, eliminating at once those 
which are obviously open to only one proper 
answer, than submit them all alike to the 
jary, who often make contradictory findings 
and reduce the verdict to an absurdity. 
Eighthly, jurymen are put to great loss and 
expense in attending for trials which could 
often be better and more expeditiously con- 
docted without their presence, and in which 
that presence is often, by consent, dispensed 
with after much time has been wasted. Mr. 



Jelf s communication will doubtless attract 
considerable attention. It will be observed 
that he is contending for a system similar to 
that which is established in this province. 



An eminent doctor once stated that his 
errors— unavoidable errors— would fill a 
graveyard. Now we have evidence given by 
a dentist in a recent case of Wright v. iVeo^, 
before the Liverpool County Court, that tliere 
is not a practitioner in the land who has not 
at some time extracted a wrong tooth. The 
action was against a dentist by a victim. 
The dentist extracted a sound molar, instead 
of a decayed wisdom tooth, and then, without 
telling the patient what had occurred, tried 
to replant the sound tooth, thereby causing 
the patient great pain. The jury awarded 
the plaintiff five pounds damages. 



The sudden illness of Baron Huddleston 
while on Circuit led to an unprecedented 
session at Lewes, Aug. 6. La consequence 
of a sudden and severe attack of gout in the 
course of the night the judge was utterly 
unable to leave his bed, and the medical 
gentlemen called in declared that the attempt 
to do so would be dangerous. The learned 
Baron at once telegraphed to London for 
assistance, but as no one could arrive within 
two or three hours, he thought it would not 
be well to keep the grand jury waiting all 
that time, so he considered whether he 
could not chai^ the grand jury in his bed. 
Happily, though the case had never before 
occurred, the terms of the commission of 
assize were wide enough to allow of it, for it 
was worded thus—' at such places and times 
as you may appoint,' and so the Baron 'ap- 
pointed ' his bedroom, and charged the grand 
jury in bed. The deputy clerk of assize an- 
nounced in Court at the usual hour (eleven 
in the forenoon) that, by reason of the judge's 
illness, the assizes were adjourned to the 
judge's lodgings, and accordingly the high 
sheriff, attended by the under-sheriflb and 
the chaplain and the clerk of assize, and fol- 
lowed by twenty-three gentlemen of the 
county as grand jurors, walked to the judge's 
lodgings, and were ushered upstairs to the 
judge's bedroom. The high sheriff, with the 
two under-sherifis, stood at the head of the 
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bed on one side, the clerk of assize on the 
other, and the gentlemen of the grand jury 
were ranged round the foot and sides of the 
bed. The nenal formalities were then gone 
through, the commission was read, the names 
of the grand jurors were read over and they 
answered, and they were sworn in due form, 
and then the learned baron proceeded to 
charge them from his bed with his usual 
skill, clearness, and £Eu;ility. It should be 
mentioned that at ihe judge's express desire 
the doors were left open and representatives 
of the press were present His lordship said 
he desired it to be known that this was a 
public court, and that any of the public 
might come in who could — at which the 
grand jury laughed, the room being pretty 
full. The learned judge, who is seventy- 
three, subsequently resumed work with his 
usual energy. 

CX)UR DE MAGISTRAT. 

MoNTB^AL, 14 novembre 1889. 
Coram Champagnb^ J. C. M. 

BoTBR V. Slatbb. 

Matw/actures — EtgUmenU — Ourrier*— ^Iwwn- 

c2m. 
JugIc : — Qu^vn manufactiurier gtii emplaie des 
ouvriera a U droit de faire, pour la rigie de 
9a manufacture^ des rhglements qui lient Us 
(nwrieri qui les connaissent, ctitr^autres, 
dHmpoBer des amendes d ceux qui arrivent 
iard d Vouvrage^ 
L'action 6tait en reclamation de salaire 
pour un montant de $11.08, pour 6| jours k 
$10-00 par semaine. 

Les d^endeurs plaid^rent k Taction que le 
demandeur 6tait engage k la semaine et qu'il 
devait 6tre paye tous les samedis, pour la 
semaine finissant la veille, qu'il devait se 
conformer k un r^lement de retablissement 
qui comportait entr'autres choses que si un 
employ 6 arrival t plus de cinq minutes en re- 
tard, il devait perdre \ de jour, et que le de- 
mandeur dans la semaine finissant le 25 oc- 
tobre, celle r^clamee, ayant perdu J heure, 
n'avait droit qu'& $9.58, laquelle somme lui 
avait 6t6 offerte avant Paction, et depos^e en 
Cour avec le plaidoyer. 

Per Curiam. — Les d^fendeurs avaient le 
droit de faire des r^lemente pour la rggie 



de leur ^tablissement, et ^tant prouv^ que le 
demandeur les oonnaissait, et s'y^taitdeji 
soumis, il n'avait pas droit pour sa semaine 
k plus qu'au montant offert 

Offre maintenue, avec d^pens. 

David, Demeri & Qervais, avocats du de- 
mandeur. 

McCarmick dc Dudon, avocats des d^en- 
deurs. 

(j. J. B.) 

COUR DE MAGISTRAT. 

Montr6al^ 25 novembre 1889. 
Coram Champagne, J. C. &f. 

CyR v. FraNOOSUR et AL. & FOWLBR MT Al*, 

mis en cause. 
Statut 51-52 Vict. ch. 27— Ouvriers—Saisie— 

Pourguite. 
Jug 4 : — Que le recours que le statut de Quibcc 
de 1888, donne aux ouvriers employis A la 
construction d^une bdtisse de saisir avant 
jugement pour leur salaire, par un simple 
avis, entre les mains du propriHaire, ce qtd 
est encore dil aux entrepreneurs ou mms- 
entrepreneurs, n^enihve pas d ces ouvriers le 
droit de poursuivre ceux qui les ont ctfi- 
ployis. 
Per Curiam : — Le demandeur, onvrier ma- 
9on, ayant une reclamation contre les defen- 
deurs, pour ouvrages faits k la maison des 
mis en cause, dont les d^fendeurs etaient les 
entrepreneurs, a produit entre les mains des 
dits propri^taires, sa r^lamation conform^ 
ment au statut de Quebec, 51-52 Vict (1888) 
ch. 27. Plus tard, n'^tant pas pay^, il aurait 
poursuivi les d^fendeurs et mis en cause les 
propri6tair88. Les d^endeurs ont contest^ 
Paction ; lis oflrent d'abord de confesser ju- 
gement sans frais, puis all^uent qu'en sai- 
sissant ainsi entre les mains des propri^tai- 
res, le demandeur a choisi son mode de se 
faire payer, et qu'apr^ cela il ne peut les 
poursuivre. Mais, le demandeur n'a pas, 
pour cela, perdu son droit d'action contre les 
d^fendeurs. 

Jugement contre les d^fendeura avec d^- 
pens. 

David, Demcrs <fc Gervais, avocats du de* 
mandeur. 
F. L. Sarrasin, avocat des d^endeurs. 

(j. J. B.) 
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COUR DE MAGISTRAT. 

Montreal, U d^oembre 1889. 
'Coram Champagne, J. d M. 

LOISBIXB V. JOUUN BT AL. 

ErcqtHm A laforme^Mari et femme—Signifi' 
caHcn — Domiale, 

Jiroi, mr excepticn d to forme:— lo. Que lea 
diJendeuBTB, mari et femme, Slant powrmi- 
vis eonjointement et golidairement, U doit 
Ifur itre laisiiy d chacun, vne copU du href 
et de rasiiffnation ; 

2o. Que le» piiceg laissScs au mart, au domicile 
commun des difendeurs, sont une amgna- 
tUm suffisante pour les devx ; 

Zq. Quele relour de Vhrnsderj qui n'est pas at- 
taqul,faviant voir que copies dea dites pieces 
ont its signifiSes aux difendewSf en parlant 
etenles laisaant au mari, au domicUe comr 
fntm, est une assignation rigvli^re pour les 
deux ; 

4a Que dans le cos oil la femme n^aurait pas 
itirigulihremerUasdgnief ce n*Stait pas une 
raison suffisante pour le mari de demander 
U renr<n de VacHon, la femme seulepouvant 
^en plaindre. 
AutorxUs:--C, P. C. 59. 67 ; Frigon v. CotS, 

1 Q. L. R. 152 ; VermetU v. Oenest, 11 Q. L. R. 

376 ; Ihwal v. AnctU, 16 R L. 328 ; Dansereau 

V. Arehambatdt, 1 Leg. News, 327. 
A. Laferrihre, avocat du demandeur. 
Lebet^dc Dorval, avodats dee d^fdndeurs. 

(J. J. B.) 

COUR DE MAGISTRAT. 

Mootr6al, 14 avril 1890. 
Coram Champaonb, J. C. M. 
Blakchard v. Thrrill. 

Exception d to forme— Cause sommaire—Bref 
de sommation, 

Juofe:— la Qu'il n'est pas nicessaire d'indi- 
quer sur le href que la poursuite n'est pas 
sommaire ; 

2a Que le href de sommaiion peut Btre fait 
rapportable un jour indiquS, sauf au difen' 
deuT d voir par la nature de VactMn^ si la 
poursuik est tommaire ou non, et ^U doit 
eomparaitre le jour mime ou le lendemain. 
Per CuKiAM.— Le bref de Bommation en 

oette canae ordonnait au defendeur de eom- 



paraitre un jour fixe, ganfi lui donner jus- 
qu'au lendemain pour eomparaitre. Mais 
avant le sCatut de 1888,eoncemant les causes 
sommaires, les brefs ^talent £aiiB rapporta- 
bles un jour fixe suivant la formule de I'ap- 
pendice du Code de Procedure Civile No. 36 ; 
n^anmoins, le defendeur avait jusqu'au jour 
suivant pour eomparaitre, par une coutume 
bien ^tablie. 

Autontis ;--lGQ7, 1099, 81, 83, 1065 C. P. C, 
Appendice No. 35 ; 37 Viet, eh. 8, seet 7. 

James Orankshaw, avoeat du demandeur. 

C. H. Sl-Louis, avocat du defendeur. 

(J. J. B.) 

FIRE INSURANCR 

{By the late Mr, Justice Mackay,) 

[Registered in accordance with the Oopyright Act.] 

CHAPTER VI. 

The CoNDrnoNs of the Pouoy. 
[Continued from p. 272.1 

A mill is insured : — Suppose two watchmen 
to be kept— two start and watch for a month, 
then for two weeks only one — then two again 
and mill destroyed by fire while two were 
being kept Is the owner of the mill to get 
his insurance money ? or is it forfeited ? 

If the risk be increased the insurer is 
discharged. For instance, if a ship insured 
is to sail from Quebec with twenty-five men, 
if she sail from Quebec with only twenty, 
though before loss she take in five more at 
Father Point, and go on, and sail in safety 
ten days after, afterwards being lost, the 
insurers are free, as in 2>e Hahn <k Hartley ; 
case of the AfHcan ship mentioned by 
Marshall and by the Lord Chancellor in Bees 
V. BerringUm,^ 

It is for the jury to say whether there has 
been a concealment of material fiocts, and 
whether facts not stated were material, or 
not^ 

The Court must not take it upon itself 
to say that things not communicated were 
material.^ 

Yet the judge may state an opinion, not 



1 Ree9 ▼. BetT%not<m is a case in the law of principal 
and surety. Vol. 2 [6401 Vesey. Junlor-Reportf. 
* CampbeU r. Biekards, 6 B. ft Ad. 
^McLomahan r. Univenal Int. Oo.,l Peten R. p. 181. 
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withdrawing the case from the jury.* The 
ultimate test of materiality is "whether the 
risk be increased so as to increase the pre- 
minm." Per Story J., in 1 Peters p. 188. 76. 
[SemUe, if the judge charge that a material 
concealment was to be held, and found, a 
new trial will be granted.] But see 1 Peters, 
Rep. 

Where a policy is altered and the risk 
enlarged, the obligation of disclosing all 
material facts undoubtedly exists, and the 
effect of a concealment will render void the 
altered contract, and yet not restore the 
original contract, but will annul the whole 
policy. 2 Duer, Lee. 13, p. 429. 

§ 169. AUetutions, and change of wic of build- 
ings insured. 

Increased hazard by mere temporary change 
in the occupation of a building, or by the 
occasional use of fire, or occasional deposit of 
hazardous goods after a policy has been 
effected, will not always avoid or vitiate a 
policy ; unless a condition order that it shall. 

A change to a hazardous trade from a non- 
hazardous, even without condition, will avoid 
the policy. The nature of the contract is such 
that if the risk be increased, the insurer 
(surety) is diachaiged, according to the 
principle stated in Rees v. Berrington. As in 
cases of deviation, however slight^ the insurer 
is discharged ; and as the Lord Chancellor 
in Rees v. BerringUm said, the judge can- 
not try what mischief it may have done. 
It is sufficient that if the surety had been 
informed he might have declared unwilling- 
ness to continue bound. 

Pirn V. Reidt^ was a case in which there 
was increased hazard after the policy had 
been effected, yet it was held not to vitiate 
the insurance. But the decision in this case, 
or in Shaw v. Robberdst must not be taken as 
deciding generally that a more dangerous 
trade can be carried on than is mentioned in 
a policy without vitiating the policy. The 
decision in Pirn v. Reid was founded in part 
on the fact that the pleas did not state or 
show that a reasonable time had elapsed for 
giving notice. In SiUem v. Thornton,^ the 

» lb, p. 190. 

«6Scott'8N.R.,6M.&Q. 

»26E.L.&E(4.R. 



judgments in Pirn y. Retd and Shaw v. 
Robberds are explained. 

In Shaw v. Robberds,^ the premises insured 
were described in part as a kiln for drying 
com, and a condition stated, that unless the 
trade carried on in the insured premises be 
accurately described, or if a kiln or any pro- 
cess of fire heat be used and not noticed in the 
policy, the policy should be void; the sixth 
condition stated, that if the risk to which the 
insured premises were exposed should be by 
any means increased, notice should be given 
at the office and allowed by endorsement on 
the policy, otherwise the insurance shonld 
be void ; it appeared that a cargo of bark 
had sunk near the premises of the insnre<l, 
and he allowed the bark to be dried at his 
kiln grates, and in consequence of the fire 
during this process the premises were burnt 
down; it was found, as a fact, that drying 
bark was a more dangerous trade than dry- 
ing com ; it was held that the use of the 
corn kiln for a different purpose from that 
intended at the time of making the policy 
was not a misdescription within the meaning 
of the third condition; secondly, that the 
said use of the kiln was not such an altera- 
tion or increase of risk as required notice to 
the office; thirdly, that no clauf« in the 
policy amounted to express warranty that 
nothing but corn should ever be dried, and 
that a warranty to that effect was not to be 
implied. 

In SiUem v. Thornton, * the house insured 
was described as two stories, roof of zinc^ 
with further particular description, and the 
description was part of the policy. It was 
held a warranty that the building should 
not be altered so as to increase the risk ; and 
a third story having been added to it, and a 
new roof not covered with zinc having been 
put upon it, the house having been burned 
in a large fire, the insurer was held free. 
[Id this case the question of increased risk 
was left to the Judges by consent] 

It is important in conditidhs like this to 
have the wording ** so long as the same shall 
be so used'' etc, else the insurance may 



a 18 Jurist 748 : 26 E. L. & E. R. 
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become vacated through an user which 
ceaaed long before the fire. ^ 

A stock was insured in premises occupied 
by the insured, privile^ for a printing 
office, bindery, &c.| (written so). This clause, 
it was held, controlled the printed parts of 
the same policy, and camphene oil might be 
096(1, though a printed condition forbade it ; 
the aser being such as usual in a printing 
office and necessary in the printing and 
book business. ' 

In the United States also it is held that 
the change in the occupation of a building 
mo^t be permanent, and the policy is not 
made void by the mere temporary exercise 
therein of a hazardous trade or vocation. ^ 
In Dohgon v. Sotheby * a policy was upon 
*'a bam, situate in an open field, timber- 
bnilt, and tiled." The conditions required 
ih& usual description of the property. The 
policy was effected at the lowest rate of 
premium, such as was only payable for 
bnildings where no fire is kept, and no 
hazardous goods deposited. There were 
articles fixing a higher rate of premium for 
buildings of other descriptions, with the 
proviso against hazardous goods ; and a pro- 
viso, that '* if buildings of any description 
insured with the company shall at any time 
after such insurance be made use of to stow 
or warehouse any hazardous goods " without 
leave from the company, the policy should 
be forfeited. The premises were agricultural 
bnildings; but none of them such as, strictly, 
could be described as a bam, but they were 
such that they would have been insured at 
the Mme rate if they had been more accura- 
tely described. They required tarring; a 
fire was lighted in the warehouse, and a 
tar-barrel brought into the building for the 
purpose of performing the operation. By 
the negligence of the plaintiff's servant, and 
in his absence, the tar boiled over, took fire, 
and the premises were burned down. 

« Harj^ et al. t. The N. T, City In; Co,, 22 N. Y. 
Hep. 1861. 

* Oaie» r, Moduon Co. MtU, Ina, Co, 1 Selden, O'Neil 
T. Buffalo Fire hu. Co,, 3 Gooutook, 122. In O'Neirs 
atfe» paint and tarpentlne were in a hoiue that was 
beiat repured, in its painting, or decoration. It is a 
good enough judgment, perhaps, if no condition of the 
policy prohibited. 



It was contended that the plaintiff could 
not recover, 1st, because the premises were 
incorrectly described as a bam ; 2d. because 
the lighting a fire was a contravention of 
the terms of the policy, which required that 
no fire should be kept in such buildings ; 3d. 
that the tar-barrel came under the description 
of hazardous goods, which was a breach of 
the condition. But the plaintiff did recover. 
Is this not going far? The plaintiff's ser- 
vant was negligent * 

Lord Tenterden, C. J., said : "If the property 
insured has not been correctly described, the 
defendants are not liable ; but I do not think 
there is in this case any misdescription 
which will discharge them. The word 
" bam " is not the most correct description 
of the premises, but it would give the com- 
pany substantial information of their nature ; 
the insurance would have been at the same 
rate whether the word *' barn " or a more 
correct phrase had been used; I think, 
therefore, that they are substantially well 
described. Nor do I think that the other 
circumstances relied on furnish any answer 
to the action. If the company intended 
to stipulate, not merely that no fire should 
habitually be kept on the said premises, but 
that none should ever be introduced upon 
them, they might have expressed themselves 
to that effect ; and the same remark applies 
to the case of hazardous goods alsa In the 
absence of any such stipulation, I think 
that the condition must be understood as 
forbidding only the habitual use of fire or the 
ordinary deposit of hazardous goods, not 
tlieir occasional introduction, as in this casei 
for a temporary purpose. The common 
repairs of a building necessarily require the 
introduction of fire upon the premises, and 
one of the great objects of insuring is security 
against the negligence of servants and work- 
men. I cannot therefore be of opinion, that 
the policy in this case was forfeited? 

Notwithstanding what is said there of 
repairs being to be allowed in all cases, a 
condition may prohibit them even ; certainly 
hazardous repairs it may be stipulated shall 
not be allowed without permission of tlie 

* The description " where no fire is kept " was held 
to mean " habitually kept." Smith, Mereantile Law, 
Beema to appnnre. 



218 



THE LBGAL'NBWS. 



insurer. "Carpenters repairing baildings" 
is stated sometimes aa extra hazardous.^ 

Ordinarily, inciease of risk from making 
reasonable necessary repairs is part of the 
risk on the insurers, anti will not avoid a 
policy, but a clause in the policy may put 
the risk of any, even small, repairs on the 
insured. ^ 

If a condition prohibit so, ought it to 
operate absolutely ? Suppose that they have 
been made, that they took a week to make 
but have long been finished. Suppose fire 
to happen while they are going on. Query 
if then even the insurers ought to go free if 
the fire proceed from a foreign cause ; but if 
a fire happen only six months afterwards 
and from a general conflagration, the insurers 
ought to be held to pay, semble, Paraons 
M. Law, p. 505. 

In the conditions at head hereof the two 
clauses occurring together, Bemble the con- 
dition is restrained by the words, " and so 
long as the same be so appropriated.'' 

Alterations that do not increase the risk 
do not affect the policy ;— Art 2574, G C. 
ofL.C. 

Some policies avoid the insurance if any 
additions be made to buildings insured 
whereof written notice is not given to the 
Secretary, and endorsement made on the 
policy of the consent of the Board of Directors. 

In Lindsay v. Niagara District M, F. Jrw». 
Co, ^ it was held that an addition without 
notice is fatal, although the Jury find the 
risk not increased. It is in vain to allege 
parol waiver against such condition and 
forfeiture. The verdict was for plaintiff". Rule 
afterwards to enter nonsuit was made 
absolute. 

The plea in the above case alleged in- 
crease of risk. This allegation which was 
disproved, was held as mere surplusage. 

*<If the assured shall alter or enlarge a 
building so as to increase the risk or 
appropriate it to other purposes than those 
mentioned in the application," the policy 

1 Generally the insured may make necessary and 
usual repairs, says Flanders, p. 532 ; but they must not 
go into alterations materially affecting the risk. See 
ante, Dobtton case, which goes for allowing fire even. 

ai8N.Y.lC8(A.D.1868.) 

» 2S U. C. Q. B. Rep. (A.D. 1869.) 



was held not avoided by an appropriation of 
the building to a new use which did not 
increase the nski-^Rice v. Toiwr. » 

A house was insured ; afterwards change 
of occupation was allowed by a company 
once. Another change was subsequently 
made without allowance, but the jury speci- 
ally found this one not to have increaaed 
the risk. It was held that the insurance 
company could not complain. ' 

In Barren v. Jermy ' it was admitted that 
if an alteration increasing the risk were 
made and a fire took plane, it would not be 
enough to show that the risk was increased, 
but that the loss was occasioned by the 
increased risk.* Sed? 

Glen V. Lewis, post corUra; yet so the Court 
of Appeals held in Casey v. Goldsmidt, 

In the note to page 374, 3 Kent's Com., it 
if said that in '' Shaw v. Rohberds the rule 
was stated to be that if the policy be silent 
as to alterations in trade or business carried 
on upon the premises, such alteration does 
not avoid the policy though the trade be 
more hazardous and no notice of the alter- 
ation."— But this is going too far. Shaw 
had not changed his trade; he had not 
taken to drying bark as a trade. 

Suppose A. to insure his dwelling and 
outbuildings with description of all ; afler^ 
wards he adds a building (increasing the 
risk) ; gives no notice of it Fire happens in 
B's house^ next door, and A*s house and 
buildings are all destroyed. Are the insurers 
to pay A ? They say no ! A. says his addi- 
tional building did not cause the fire, and 
that his dwelling house was burned first, 
and additional building last Yet semble, A. 
has forfeited his insurance. Suppose his 
additional building had been burnt first, 
and that A's dwelling had taken from it 
Surely A, would not recover anything. 

In Ottawa d: Rideau Rjrwarding Co, v. lAver- 

1 1 Gray. See also Hokes y. Coxi 1 Hnrls. k Norman* 
Rice ▼. Tbton* was approved in 1867 in Lyman et a/, v. 
Stau M. F, /. Co, 

^ Campbell T. Lwerpool, London A Olobe, F, dr L* 
[nn, Co., 13 L. C. Jurist. 

sSExoh. 

^ Barrett V. Jermy is for a case in absence of war- 
ranty. Flanders, p. 51). OUn v. Lewit was a case of 
warranty. See-farther, uae of baUdings, po9U 
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pool, London <£ Olobe /rw. Co,^ it was held 
that change "of (or in) occupation/' ifi 
different from ** change in the nature of the 
occupation." But it was held by the Court if 
the condition is directed against change of 
occupant, it must be enforced. The person in 
actual occupation may be material, and may 
have led to the policy. 

But if the condition be against change in 
the nature of occupation by which the degree 
of risk is increased, without notice, etc., 
tmble both must concur, else the policy is 
not nullified.' 

By the Liverpool & London Insurance Go's 
policy, condition 2, change in nature of the 
occupation is provided]^for. Semble change of 
occupant is different from '' nature of the 
occupation," and the risk must be increased 
according to the condition of the above 
company to vitiate the insurance. 

Alterations complained of should be aver- 
red to have increased the risk ; otherwise 
as was said in Siokes v. Cox,^ if a house used 
for making fireworks were converted into an 
icehouse, the policy would be vitiated. So a 
plea is bad for not stating increase of risk.^ 

There must be occupation of the insured 
premises, or the policy is held to be of no 
force.* 
1 170. Incredse of risk by more hazardous trade. 

While the risk is running, no alteration 
ought to be made by the insured enhancing 
the liability of the insurer. A butcher's shop 
cannot be changed into a fireworks shop 

>28U.Ca.Q.B.R. 

^Ottmea A BidUau Forwardino Co. v. Liverpool, 
LuHdom A Globe In». Co, 28 U. C. Q. B. Rep. 

MH.4 W. 

* Joknaton r. Co, Farmen M, F. L Co, Com. PI. Rop. 
Ontario, VoL 2S, reforring to Oouid v. B, Am. A»; Co. 
27U.Ca.ll. 

' '* If bonding become vacant or unoocapied and so 
remain without notice to insurer and his consent in 
vriUng, policy ii void." The tenant moved out and 
the house was vacated and unoccupied for 17 days, 
when it was destroyed by fire. Held that the iK>licy 
was avoided. Denivm v. Phfxnix In. Co, Iowa, Sup. 
Ct citing Newton (ti« tupra) Harrimtn v. City F. In. 
Cu„ 9 AUen (Mass), and other cases. For what is 
wXfliich ooenpation, see Poor v. BmnboU ln». Co., a 
Maflschuietts case in 38 Amer. Rep. There are con- 
<iition8 against Taeanoy. Must all kinds of buildings 
be never vacant— Schoolhonses for instance, at night, 
or m vacation time ? See Albany Law Journal, AD. 
l»),p,16i 



with impunity ; though no special condition 
of the policy prohibit it Per Lord Campbell 
in SUiem v. Thornton. 

In 8 Howard, 235, insurance was on a 
cotton factory. The insured represented in 
writing that there was '* a picker inside the 
building, but no lamps used in the picking 
room." Fire took place originating in the 
picking room in which lamps were being 
used. A verdict for return of four years, 
premium was set aside upon a technicality, 
but the Court evidently was of opinion that 
the insurance company was free. 

May manufacturing of barrels be inciden- 
tal to business of flour milling ; or tobacco 
pressing building insured described as used 
for ''tobacco pressing, no manufacturing." 
The insured recovered, but the judgment 
was reversed.* 

Introduction of lamps is an aggravation of 
risk, and semble though no warranty were 
given, the policy ought to be, so, avoided. 

Where a policy contained a clause pro- 
hibiting the use of a building for storing 
therein goods denominated in the memo- 
randum annexed to the policy as hazardous, 
the keeping of such goods as oil and spirituous 
liquors by a grocer in ordinary quantity for 
his ordinary retail was held not to be, under 
the circumstances, a storing of them avoid- 
ing the policy."^ I cannot but think that 
that decision was equitable and proper. 
Store implies accumulated quantity, pro- 
vision laid up for the future purpoaes. 

A condition avoiding the policy in case 
the building insured shall be used for the 
purpose of carrying on any one of certain 
specified hazardous trades, or any such trade 
generally, is not broken by exercising any 
such business in the building, provided it 
be auxiliary to, and necessary for, the 
business recognized in the policy as q^irried 
on therein. Thus, where a building was 
insured as a manufactory of hat bodies, and 
privilege was given in the policy for all the 
process of said business, it was held that the 
policy was not avoided by the exibtence of 
a carpenter's shop in the building, which 



1 JSime* V. State Ine. Co. o/ Bamnibal, 4 Am. Hep- 
{aetnble ; no manufacturing might well be held war. 
ranted fin favor of insurance company.) 

*1 Hall, 226. 



TAB LEGAL NEWS. 



was used for the purpcNse of repairing the 
machinery in such manufactory necessary 
for making hat bodies ; notwithstanding the 
fact, that in the printed conditions of the 
policy, among the trades and occupations 
denominated extraphazardous, the introduc- 
tion of which into the building was to 
invalidate the insurance, was specified 
" carpenters in their Wn shops or in build- 
ings repairing."^ 

Thus, also, a policy on a chinaware 
factory, with a similar condition in regard 
to carpenters' shops, was held not to be 
invalidated by the fact that a room in the 
building was used by a carpenter in the 
ordinary and necessary business of the 
, manufactory, as erecting shelves and making 
moulds and boxes, for instance.^ The words 
" house building and repairing " mentioned 
among extra hazardous trades or businesses 
interdicted in the policy, were held not to 
apply to repairs made upon the building 
insured, but to mean carrying on the trade 
of house building or house repairing.^ 

The insured recovered, though his house 
was burned while undergoing extensive 
repairs. There was in the policy a condition 
that if the risk should be increased etc. the 
insurance should be void. Whether the 
risk had been increased in this case was 
left to the Jury, who found for the insured I 

A city bouse was insured, no gas being in 
it The insured introduces gas. Is this fatal 
to his policy if not allowed? xmhle — no I 
The use of gas being so common. To the 
above effect is Bunyon. 

A policy of insurance was indorsed to the 
effect that in the event of any change in the 
occupation of the premises insured, of a 
nature to increase the risk, the insured 
should be bound to give notice thereof to 
the Company in writing. The premises 
were occupied as a saloon without notice to 
the Company. A fire having occurred: — 
Held, that the policy was voided.* 

Insurance on a house with a building in 
rear used as a store house. If this be used 



» LowMhwry r. Protection Iru, Co, 8 Conn. 450. 
' I>e Longuemare v. Tradetmen^g Int. Co., 2 Halli 589. 
3 Grant y. Hovoard In: Go,, 5 Hill, 10. 
^ Catnpfjcll V. Liv.rpool db London Int. Co., 2L. C. 
Law Journal, 22i. 



as a kitchen, without consent of the insurers 
the policy is useless and avoided.^ 

Suppose a policy to cover a house " occu- 
pied as a grocery," surely notwithstanding 
clauses such as at the head of this Rection» 
ordinary grocery business may be carried 
on in that house, and liquors, and oils used 
and sold there. 

^ Banoiou. oaBo, U L. 0. Rep. 



INSOLVENT NOTICES, ETC, 

QwAec Official OoMette, Aug. 30. 

Judicial Abandonnunta. 

Joseph Oadiouz, manufaotoxer, Montreal, Aug. 22, 
Philip A. Douais, merchant tailor. Bte. Oun^gonde. 
Aus.26. 
John MeNieoe, tobaooonirt, Montreal, Aug. 18. 

Curators appointed. 

Re Arnton Bros., ooal dealers, Montreal.~S. C. Fatt, 
Montreal, onrator, Aut. 28. 

Re Francois Bourgoingi general merohant,Tadoa8Bac. 
— N. Matte, Quebeot ourator, Aog. 23. 

Rt C H. Craig k Co.— F. Valentine, Three Rirers, 
curator, Aug. VI. 

Re G^d^on Genest, St, Thomas do Pierrerille.— Kent 
k Turootte, Montreal, joint ourator> Aug. 23. 

Re M. Laioie k Co.. tintmithit.— T. Gauthier, 
Montreal, ourator. Aug. 23. 

RcV. P. Lanoie.— C. Desmarteau, Montreal, curator, 
Aug. 23. 

Re John MoNieco, tobaoconift, Montreal.— B. H. 
Davia, Montreal, curator. Aug. 26. 

Re William Rourko, grooer. Montreal.— J. N. Fulton, 
Montreal, ourator, Aug. 22. 

Diwdendt, 

Re R. F. Dinahan.— First diTidend. payable Sept. 10. 
Bllodeau k Renand, Montreal, joint ourator. 

Re Norbort Lemaitre Duhaime.— First and final 
dividend, payable Sept. 23, H. Uebert. Montmagny, 
curator. 

Re Alf. Laurin.— First and final dividend, payaUe 
Aug. 16y G. Desmarteau, Montreal, ourator. 

Re C. M. Lavigne.— First and final dividend, payable 
Aug. 16, C. Desmarteau, Montreal, curator. 

i^e Victor TurcottO) Sherbrookc-^ooond and final 
dividend, payable Sept. 8. J. McD. Mains. Montreal, 
curator. 

Separation a» to Property. 

Martine Chagnon vs. Aimd Sen^cal, mUkman, Mont- 
real, Aug. 25. 

Marie Anodine F^raat vs. Geoige Robin dit 
Lapointe. builder, Aug. 22. 
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VoLXm. SEPTEMBER 6, 1890. Na 36. 



PHASES OF QUEBEC LAW. 

"Fha9e9 of Quebec Law," by "Victim," is 

the title of a pamphlet printed at Sher^ 

brookop which, as the prefiace states, is 

*'an attempt to show, in narrative form, 

some of the features of oar civil law impera- 
tively calling for amendment" It purports 

to give the experience of a person who came 

from England and settled in this province. 

The new comer proceeded to employ his 

capital in loans at interest, on the security 

of real estate. The misfortunes of the lender 

are intended to illustrate defects in the law. 

Let us see what they were. ** Victim " lost 

the amount of his first loan because the pro- 
perty securing it was sold for a trifle by the 

sheriff without his knowledge. The second 

loan was also lost, but in a peculiar way. 

*• Victim," whom we shall call F., bid the 

property up when brought to sale, but was 

overbid by a person acting at the instance 

of a judgment creditor. The purchaser did 

not pay the price, and when the property 
was re-sold at his folle enchire, F. did not 
attend, and the property was then sold for a 
trifle to the judgment creditor. F. lost his 
third loan in consequence of the property 
secaring it being sold for taxes, and the two 
years allowed for redemption had expired 
before he was aware of the sale. The fourth 
ban was lost in a more extraordinary man- 
ner. The borrower paid interest regularly 
for ten years, and then ceased to pay. F. 
found that he had sold the property soon 
after obtaining the loan, and the new owner 
had acquired a title by ten years' possession 
nnder his deed of purchase. The fifth loan 
was a small one of $500, on a property valued 
at |80a The mortgagor died. The property 
was brought to sale by a creditor. F. bought 
it in for $800, and found that this amount 
was eaten up by expenses of last illness, 
costs of suit, and other privileged claims. 
The sixth and last loan was on personal 
security. The borrower repudiated his sig- 1 might have different judges 



nature (a cross) to the note given by him, 
and F. was unable to prove his case because 
the witness to the signature did not believe 
in a future state of rewards and punishments, 
and his testimony could not be received 
under the law as it stands. 

These are the six cases of hardship stated. 
The pamphlet, it may be observed, is written 
in an interesting style, and the points are 
easily apprehended. Now, although it is 
exasperating, and sometimes mortifying, to 
lose one's money through oversight or ignore 
ance, that result is the usual one everywhere. 
Riches take to themselves wings ; any fool 
can earn money, but it needs a wise man to 
keep it^ are proverbial sayings. As to case 
No. 1, the law (43-44 Vict. c. 25) specially 
provides that a register for the addresses of 
hypothecary creditors must be kept in each 
registry office, and a notice must be sent by 
the registrar, by registered letter, to each 
hypothecary creditor, informing him that 
the immovable hypothecated to him is under 
seizure, and of the time when it will be sold. 
This disposes of case Na 1, because F. omits 
all reference to this provision. Na 2 is so 
peculiar that it hardly requires notice. After 
filing his opposition on the proceeds of the 
first sale, F.'s lawyer should have been on 
the look-out for his money, and should 
have been aware of the re-sale. Case No. 
3, sale for taxes, is simply a case of want 
of vigilance. F. lends his money and allows 
the interest to fall three years in arrear. A 
person who embarks in a money-lending 
business ought certainly to know the law, or 
else act under advice of competent counsel. 
Na 4 is a very improbable case. A man 
who sold a mortgaged property would not be 
likely to go on paying interest for ten years 
on the loan, in order to avoid enquiry by the 
mortgagee. Na 5 is merely a case of im- 
prudence in making a loan without suflScient 
margiD. A person who makes a small loan 
must not imagine that the margin may be 
proportionately cut down. No. 6 presents a 
question of admissibility of evidence. We 
do not propose to enter into this question, 
but it may be observed that if it were 
left to the judge or jury to admit all evi- 
dence, and appreciate the value of it, we 

acting upon 
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widely differing principles, and great uncer- 
tainty would result It is probably safer to 
have a fixed rule in these cases, than to be 
subject to the caprice of the judge. 

Upon the whole we do not see that " Vic- 
tim'' has made a very strong case. He 
says, " Why does not the sheriff sell what 
the defendant really owns, which is the pro- 
perty, subject to the mortgages^ instead of sell- 
ing the property itself which practically 
belongs to another person ?" But the mort- 
gi^es frequently exceed the selling value, 
and in that case no buyer could be found. A 
property is likely, other. things being equal, 
to sell to better advantage, if the buyer can 
get a clear title, than if sold subject to a 
variety of claims, some bearing interest, and 
some not, necessitating a long calculation 
before the bidder knows what he is assuming. 



SUPERIOR COURT—MONTREAL.* 
Cowr de MagUtrat pour la citi de MontricU— 
Jwridietion — Action hypothicaire, 
/u^^;— Que la Cour de Magistrat pour la 
cit6 de Montreal a juridiction dans toutes les 
poursuites, jusqu'A concurrence de $50, pour 
cotisations pour la construction et la repara- 
tion des 6glise8, presbytdres et cimeti^res, 
meme dans les actions hypothecaires. — Guil- 
lemette v. La Cour de Magistrat, Gill, J., 17 
mars 1890. 

VerUe—Meubles—Livraison—Remird-' 
En bloc, 

Jugi .•— lo. Que la vente de meubles welle 
et de bonne foi, par un vendeur solvable, 
peut se faire et ^tre parfaite, sans livraison, 
ni d^placement des meubles, maispar le seul 
consentement des parties, meme dans le cas 
oil le vendeur se reserve un droit de r6m6r6 ; 

2o. Que lorsque Tacte mentionne la vente 
"de tous les meubles gamissant mon h6tel, 
comprenant, etc.," la vente n'est pas en bloc, 
et ne comprend que les objets detaill^s L 
Tacte.— ^ury v. Oagnon, B^langer, J., 28 avril 
1890. 



Jvdicatvm^ solvi—SocUti cfmmerdale. 
«^^^ •— Qu'une soci^t^ commerciale, faisant 
• To appear in Montreal Law Reporta, 6 S. a 



des affaires k Montreal, dont un membre est 
absent du Canada, et n'y a pas de domicile, 
peut poursuivre sans 6tre tenu de foumir nn 
cautionnement pour les frais.-~J?eau<2oin d, al. 
V. Desmarais, Taschereau, J., 5 mai 1890. 



Capias— AffidavU^Suffisance des alligations. 
Jug6. -^Qn'il n'est pas n^cessaire dansun 
affidavit pour capias all^ant que le d6fen- 
deur ce cachait, recelait et avait reoel^ aes 
biens dans le but de frauder ses ci^nclers, 
d'indiquer la manidre dont le demandeur a 
et6 inform^ des faits de recel, ni de donner 
les noms des personnes qui auraient donn^ 
les informations, com me il est n^cessaire aa 
demandeur de le faire dans Taffidavit pour 
r^manation d'nn capias pour cause de depart 
frauduleux de la province du Canada. — Lor 
chance v. Oautfaer, Taschereau, J., 19 mai 
1890. 



SubstituHon— Vente— Remploi— Eviction— 
Orainie de trouble. 

Jugi:— lo. Que Pacheteur d'unimmeuble 
sujet k une substitution, mais dont le giev6 
a, par Tacte errant la substitution, le droit 
de vendre en faisant le remploi du prix de 
vente pour les fins de la substitution, a droit 
de retenir le prix de vente jusqu'A ce que le 
vendeur se soit conform^ aux conditions de 
Tacte en faisant le remploi. 

2o. Qu'll ne suffit pas qu'il ^tablisae avoir 
achet^ une autre propri^t^, laquelle il entend 
payer avec Targent provenant des biens suba- 
titu^, il feut de plus qu'il fasse les declara- 
tions n^cessaires pour que les titres aux nou- 
velles propriety ainsi achetto oonstitnent 
un remploi en faveur des appel^ k la substi- 
tution. 

3o. Que la dite substitution avec faculty de 
vente aux conditions de remploi constituent 
pour Tacheteur un juste sujet de crainte d'^- 
viction on de trouble pour Tavenir.— Dcj^ar- 
dins V. Dagenais, Gill, J., 10 mai 1890. 

Capias— Affidavit— AUigatUms insuffiMMtes. 

Jugi /—Que pour Temanation d'un c^teu, 
une deposition all^guant que le demandeur 
recelait ses biens et ^tait sur le point de 
quitter la province de Quebec est insuflSsante, 
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et tel oapioi peut 6tre cass6 sur requite.— 
Bhndin v. DesjardvM, Wnrtele, J., 10 juin 
1890. 



Lettre de ekanffe — Jwridiction — Acceptation, 
Jug6 : — ^la Qa'ane lettre de change, faite 
et dat^ & Montreal, payable k Montreal, 
mais accepts par les d^endeura k Coaticook, 
ne pent ^re lecoavr^ en justice A Montreal, 
la Coar n'ayant pas de joridiction ; Tac- 
tion doit 6tre intents an lien oii la lettre de 
change a 4X6 accepts, ce dernier endroit 
^tant le lieu oil a pris naissance le droit 
d'action. 

2o. Qu'une lettre de change accept^e sans 
que rien n'indique k quel endroit elle a 6iA 
aa»ptee,est cens^ I'^tre au domicile de oelui 
qui Taccepte. — Lockerby v. Weir, Matbieu, J., 
22 mai 1890. 



Dffense en droit — Riponae — Ihite et droit-- 
Motion, 

Juffi : — la Que Pon ne peut dans une r^ 
poDse & une defense en droit all^er des 
questions de fails. 

2o. Que Ton ne peut non plus dans une r^ 
ponse k une d^ense en droit faire des alle- 
gations qui tendent A expliquer ou completer 
la declaration de mani^re ft rendre sans effet 
la d^ense en droit. 

3a Que ce qu'il y a d'ill^gal dans une pa- 
reille r§ponse, pourra 6tre rejet^ sur motion. 
--BourlHjnnais v. Dufresne, Mathieu, J., 8 oct 



OonOitutiondl Law— Executive power — Commis- 
mm of Inquiry— K S, Q. 596, 698. 
Held:—\. An inquiry into an alleged at- 
tempt to influence and corrupt members of 
the Provincial Legislature is not a '' matter 
oonnected with the good government of the 
province,*' within the meaning of R. S. Q 596. 

2. A commission of inquiry issued by the 
Lieutenant^ Governor-in-Council under the 
said section is not a judicial tribunal, and does 
not possess any inherent power to commit 
hr contempt. 

3. The Provincial Legislature, for enforcing 
a law made by it, must enact a specific fine, 
penalty or imprisonment, and cannot confer 
the power upon any person or b^^y of per- 



sons of determining what punishment shall 
be incurred by a violation of such law, and 
it has no power to confer the jurisdiction of 
a Superior Ck)urt, or the authority of a judge 
thereof, on any officer appointed by the Pro- 
vincial Government ; and therefore R. S. Q 
598 is unconstitutional. — Tarte v. Beique, & 
Turcotte, intervenant, Wurtele, J., July 25, 
1890. 

. InsoltxibU — Commer<iant — Hypoih^que, 
Jugi: — Qu'un commer^ant insolvable ne 
peut valablement accorder d'hypoth^ue sur 
ses biens au detriment de ses cr^anciers en 
g6n4ral, quand m^me celui en favour de qui 
Thy poth^que est donn^e ignorerait Tinsolva- 
bilit^ du d^biteur. — Stevenson v. LaUemand, 
JeM, J., 30 nov. 1889. 



Traverses des rues— Cheval et voitwre^-Vltesse^ 
Dommages—ResponsabUiti- 

Jugi: — lo. Que la prudence la plus ordi- 
naire, ainsi que les reglements municipauz, 
obligent tous ceux qui conduisent desvoi- 
tures k moderer I'allure de leurs chevaux en 
traversant les rues. 

2e. Qu'en vertu de ce devoir, une personne 
dont la voiture et le cheval sont conduits 
avec une assez grande vitesse, et qui fhippe 
un enfant qui traverse la rue, assez grave- 
ment pour amener la mort de cet enfant, 
sera responsable au p^ie de ce dernier du 
dommage qui lui en r^sultera. — Kennedy v. 
Cotarmlle, Mathieu, J., 28 mai 1S90. 

Femme commune en hiens — Oautionnement du 
mari — Communauti, 

Jugi: — lo. Qu'une femme commune en 
bieift ne peut valablement s'obliger avec son 
mari qu'en quality de commune ; mais qu'une 
dette contracts par elle, du consentement 
de son mari, devient dette de la communaut^ 
et, par consequent, une dette personnelle du 
man, et peut Hre poursuivie tant sur les biens 
de la communaut^ que sur ceux du mari ; 

2o. Que la femme commune en biens ne 
peut pas 6tre poursuivie pour une dette de la 
communaute pendant sa dur^e; 

3o. Que Tobligation que oontracte le mari 
en cautionnant la dette de sa femme com- 
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mune en biens, n'est pas un cautionnement, 
maia an veritable engagement personnel, la 
femme n'ayantpu s'engager que comme com- 
mane, et le consentement du mari en faisant 
une dette de la communaut^ et da mari. — 
PerrauU v. Charlebois, en revision, Johnson, 
J. C, Davidson, DeLorimier, JJ., 28 join 1889. 



OiU de Montrial^Ebgles du C(mceil—Recons>- 
deration des queitions, 

Jvgi .*— ^ue pour appliqaer la 28e R^le du 
Conseil-de-Ville de la cit6 de Montreal qui 
d^end de reoonsld^rer k la m^me stance nne 
question plus d'one fois, il faat que la ques- 
tion soit identiquement la m^me ; qu'ainsi la 
Rdgle ne s'applique pas lorsque le Conseil a 
nomm6 an employ^, puis a reconsiders son 
vote pour en nommer un autre, et qu'elle re- 
considdre de nouveau son vote pour renom- 
mer le premier ; dans ce cas, la premidre re- 
consideration s'appliquait au premier nommS, 
tandis que la seconde reconsideration s'ap- 
plique au second nommS. — VannUr v. CiU de 
MontrkU, Taschereau, J., 28 juin 1889. 



ServUude— Vue — ToUrance — Dommages— 
AsmvJL 

Jugi : — Que bien qu'un voisin n'ait pas le 
droit de pratiquer des vues dans son mur, 
du c6te de son voisin, en dedans de la dis- 
tance voulue par la loi, neanmoins oelui qui 
souffire et toldre cette servitude sans se plain- 
dre, ni protester, durant plusieurs annSes, 
ne sera pas re9u ensuite k rSclamer des dom- 
mages, si ce n'est une somme nominale pour 
violation du droit que, dans Tesp^ce, la Cour 
a fixe k $5. 

2o. Qu*une personne assaillie qui a porte 
une plainte pour assaut devant le juge de 
paix, ne pent, lorsqu'il y a eu ainsi prQcds, 
poursuivre ensuite en dommage devant les 
cours civiles. — Langevin dit Lacroix v. Bout' 
bonnaii, Tellier, J., 12 nov. 1889. 



DECISIONS AT QUEBEC} 
Action hypothicaire— Exception de ml/rogation 

—atl 2071, a C. 

Jug^ ;— Que le cessionnaire du prix d'une 
premiere vente, qui a accorde & on subsS- 

116Q.L.R. 



quent acquereor de la meme propriete poor 
un prix moindre, an deiai plos long qoe oe- 
lui stipule par la premiere vente, et s'est obli- 
ge envers ce second acquereor de dechaiger 
I'hypotbeque affectant sa propriete poor le 
paiement du prix de la premiere vente, n'a 
pas d'action centre son cedant, qoi s'est obli- 
ge de foumir et faire valoir, ni contre le de- 
tenteur de la propriete a£foctee k oette garan- 
tie par son cedant, avant Texpiration da 
deiai qu'il a ainsi accorde, ni pour Fexcedant 
du prix de la premiere vente sar celai de la 
seconde. — Gh/gnon v. Brochu, en revision, 
Casault, Caron, Andrews, JJ^ 31 Janvier 
1890. 



Vente d'immeubU — Privilege du vendewr — En- 
registrement^Arts. 2014, 2016, 2094, 2098 
et 2168, a a 

Jugi: — lo. L'enregistrement^ prds de cinq 
ans apres la mise en force du cadastre offi- 
ciel, d'un acte de vente immobiliere passe 
avant cette mise en force et ne contenant la 
designation de I'immeuble vendu que par te- 
nants et aboutissants, conserve le privilege 
pour le prix de vente, lors meme que oet en- 
registrement n'est pas acoompagne d'nn avis 
au registrateur du numero sous leqnel I'im- 
meuble en question est designe an plan et 
livre de renvoi du dit cadastre ; 

2a Entre les creanciers les privileges ne 
produisent d'effet k regard des immeubles 
qu'autant qu'ils sent enregistres, mais le pri- 
vilege du vendeur d'un immeuble est effectif 
k Pencontro des creanciers dont les titres de 
creance ne sont pas enregistres ; 

3a L'enregistrement d'un acte de vente, 
ou d'une obligation deguisee sons forme de 
vente, est sans effet, si le titre d'acquisition 
du vendeur, ou du debiteur, ne parait pas 
avoir ete enregistre. — Bernard v. Bemardf en 
revision, Casault, Routhier, Caron, JJ., 81 
mars 1890. 



Injonctiofi'-Chemin de fer-^Etglement d^VM 
corporation de vHU accordant un bom»— 
Pouvoirs en vertu de ea c/iarte— -Fhtwaca re^ 
prSsentatiuns — NonroccompliBgemaU dei 
conditioM—IlUgalitis et nvUitis, 
Jugi : — Que, dans les circonstances de la 

cause, il n'y avait pas lieo au bref d'injonc- 
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tion poor emp^cher la ville de Fraaerville de 
remettre & la Compa^le da Chemin de Fer 
de T^misoooata, comme bonus, des debentu- 
res an monUnt de $25,000, accord^ en vertu 
dW i^lement du conseil mnnicipal de la 
dite ville, dtiment pass^, et approuve par un 
vote des contriboablea— JB^n^€r & Cicdu 
Chmin de Fer de Timucouata, en appel, 
Dorion, J. C, Cross, Church, Boes^, JJ., 5 oct 



LooaUur el locataire—RSparations, 

Jugt: — Que le locataire n'a pajs le droit de 
poarBuivie pour reparations faitea k la mai- 
Bon, avant d'avoir mis le propri^taire en de- 
meaie de faire les dites reparations.— Gtnc^- 
fftiu v. Lachance, C. C, Routhier, J., 17 f^v. 
1890. 



tres, et le tribunal ne pent en tenir compte 
en adjugeant sur le litige ; 

Semble:—Ij& signification d'un transport k 
un absent en en laissant une copie H son pro- 
cureur est insulfisante, la loi en prescrivant 
un autre mode k Tart 5814 8. R. Q.— Dessert 
V. Robidoux, en revision, Casault, Routhier, 
Andrews, JJ., 5 avril 1890. 



OontnU de rente— Droits de Vachetevr—Paie- 
mmt du prix difftri—PMl d^6vicHm— 
OiutionnemerU'--IrUirits---Pre8cripiion di- 
cennaie — Bonne foi'^Plaidoyer au fond— 
Dkiaratums A raudition—Siffrtifica^'ion de 
traw^ort d. un absent — Arts. 1536, 1571, 
2251, C. a,etbSUS.It. Q. 

Jvgi :—lo. L'acheteur d*un immeuble qui 
a juate sujet de craindre d'etre trouble au pe- 
titoire, pent diflferer le paiement du prix jus- 
qu'Jl oe que le vendeur lui fournisse caution 
de le rembouraer, k moina d'une stipulation 
coatraire ; 

2o. II pent invoquer ce moyen par une de- 
fense au fond k une action intentee pour le 
prix, et, sur des conclusions simplement au 
renvoi de Taction, le tribunal pent permettre 
an demandeur de foumir le cautionnement 

3a L'acheteur, quoiqu'il puisse differer le 
paiement du prix pour cause de peril d'evic- 
tion, est neanmoins tenu d'en servir lea inte- 
rets; 

4o. L'acheteur d'nn immeuble qui sait que 
aonvendeur n'en est pas proprietaire avec 
titre valable au moment de la vente, n'est 
paa dans les conditions de bonne foi voulu^ 
ponr acquerir par la prescription de dix ans. 

5. Le defendeur qui invoque plusieurs 
moyens dans ses plaidoyers ecrits, et qui 
declare k Faudition de la cause n'insister que 
sur un d'eux, renonce, par \k meme, aux au- 



FIRE INSURANCE. 

(By the laU Mr. Justice Mackay.) 

[Registered in acoordanoe with the Copyright Act.] 

CHAPTER VI. 

The CoNDmoNS or thh Policy. 

[Continued from p. 280.] 

The clauses at the head of this section 
cannot be interpreted to prevent any person 
from having oil or liquor stored in his house 
for his own use. 

Mere alterations in a building insured 
do not always increase the risk; imma- 
terial alterations may be made; the in- 
sured may alter the fire places iu his 
house, even make new ones ; such alterations 
of themselves do not or may not increase 
the risk, but the using may. In such cases, 
it is not sufficient for the insurer to prove 
the alteration, he must also show that its 
use followed, and that the risk was thereby 
increased. Where after insurance of a build- 
ing, the insured changed the position of two 
boilers from the outside to the inside of the 
building, and the judge directed the jury to 
consider whether the alteration increased 
the risk, it was held a misdirection, the 
question being whether the use of the boilers 
after the alteration increased the risk.' 

Would mere using once avoid the policy ? 
Shaw V. Robberds, and Pirn v. Reid go to 
require the use to be of a permanent 
character. But the use at all may be pro- 
hibited; and, under certain condition, the 
mere using once will avoid the pohcy. If a 
policy prohibit the introduction of any 
description of fire heat into a building, and 
an engine be, afterwards, placed in it, and 
tried, with fire heat, and after some days 



1 Barreit ▼. Jermv* 3 Wels. Harl. & Oordon, 535 (A.D. 
1849.) 
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the building be biimed down, the policy 
will be avoided. The length of time of user 
of fire heat is of no importance in such a 
case. Let the clause read» *' so long as etc'' 
and the policy may be saved, but policy 
words must always work. The mere intro- 
duction of the steam engine, of course, could 
not have been fatal.^ The Chief Baron at 
the trial of this case charged that, if the use 
of fire was merely temporary and by way of 
experiment, the policy was not avoided. On 
motion of defendant, afterwards, this ruling 
was declared bad. 

Using a steam engine for grinding, the 
jury finding no increase of risk (and in most 
cases there can be none) will not vitiate 
the policy— (a steam engine was mentioned 
in the policy). So gas burners may be 
multiplied, or candles.'^ 

Alterations may suffice, in the absence of 
express condition, to avoid the insurance; 
e, g, where a description is given of premises^ 
and such description is held a warranty ; 
but if there be an express condition, say, if 
the risk be increased by any alterations or 
by the deposit of hazardous goods, then the 
policy to be vacated, it will not be vacated 
though these be introduced if the jury find 
"no increase of risk ever to have been.'' 
Stokes V, Cox ^ was a case of new erection of 
machinery, after an insurance. A boiler was 
in the building when insured. Afterwards 
an engine was added. There was a condition 
in the policy requiring notice " if the risk 
was increased." The jury found that there 
had been no increase of risk ; and though no 
notice had been given, the policy was held 
not avoided, and the plaintiff finally re- 
covered. Under the general law of insurance, 
the insured may be required to give notice 
of changes in buildings ; under a policy with 
express condition on the subject he may be 
under obligation to do so only if the risk 
be increased. [Insurers sometimes fare 
worse by the extra precaution taken by 
them of making express condition, as in this 
case.] 



» Glen V. Lewvi, 17 Bng. Jurist ; 8 W. H. & Gordon. 
A warranty, condition preoedent, whether material or 
immaterial, must be observed. Flander:;, p. 226. 

- Baxendule v. Harvejf, 4 Hurlst. k Norman. 

3 1 Hurlstone k N., 3 Jar. A.D. 1856. 



Under a plea of " alteratioDfl, and increaaed 
risk not notified to the insurer," the anus 
.probandi is on the insurer,— per Parke, B., in 
Barren v. Jermy, (The insurer affirms all 
that, so let him prove.) But if the insurer 
plead that material alterations were to avoid 
the policy unless notified, then, «mfcfc, he 
need only prove material alterations, and 
want of notice will be presumed ; burden of 
proving notice is on the insured.^ 

Where a man builds on a lot of land 
adjoining my house insured, that does not 
avoid my insurance, unless a condition 
casuelle is in my policy for such a caae. Du- 
ranton, Tom. xi., No. 17. 

Is the insured boj^nd to announce to the 
insurers the fact of another man's building • 
alongside of him ? Not, unless by a condition 
he has bound himself to do so. 

A building insured under a policy avoiding 
the policy if the risk were rendered more 
hazardous by means within the control of 
the insured, described as contiguous, on one 
side only, to other buildings, may be made 
contiguous on both sides, and turn conskU 
that the risk is increased ; it may be dimin- 
ished.-' 

Angell, i 162, says that if there be no 
stipulation in respect of increase of risk by 
erecting adjacent buildings, a prohibition of 
so important a character is not to be implied, 
and the policy is not avoided by subsequent 
erection of buildings adjacent to the one 
insured. He cites Stebbin's case in 2 HalL 

In the absence of stipulation to that effect, 
the erection of a building adjacent to the one 
insured by the party holding the policy, 
though it might increase the risk, will not 
avoid the policy. But if such act of the 
assured was to cause loss to the company, 
the insurers would not be held liable, as he, 
the insured, caused the loss.^ 

Suppose a dwelling-house turned into a 
fireworks factory, and loss to happen after- 



^^ee Gardiner v. Pi«cataQu%9 M. F. /. Co. S8 Maine. 

- StHtfjn V. Ma/ttarhwetu M. F. Inn, Co., 4 Mass. R. 
Bat one of the jadges dissenting, said if anoh wer« 
caused br the insared's selling, it might vaoat^i raeh 
a policy. Also that such oontigaity of baildings 
extra necessarily increased the risk. 

a Howard y. Ky, A L, M, Int. Co., 13 B. Monro© Ky. 
282. 
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wards in a general conflagratioQ? The in- 
surer would be liable, temble. 

Can a man insure, describing his house 
asboanded on one side by vacant land of his 
own, and afterwards build a cotton factory 
on that land, and say that he was not bound 
to say anything to insurance company unless 
boand to do so by express clause of his 
policy ? Not infoTO conscientia, and in France 
not, by law. 

The use of a building, a shoe manufactory, 
for drawing a lottery does not vacate a policy 
insuring it ; unless there be a connection be- 
tween the fire and that use.^ 

Evidence as to an usage in New York 
that, upon risk increased, notice is to be 
given to the insurers; so that they may 
exercise the option of continuing, or annul- 
liog the policy, cannot be received to alter 
the legal effect of the policy.^ 

Under my system, usage would not be 
wanted to help the insurers, for where the 
risk is materially increased by the insured's 
acti, the insurers are discharged. 

Increase, or not, of risk, or whether altera- 
tions increase the risk, is a question for the 
jury.* 

i 171. Re9emblcmces between Assurance and 
Suretyship, 

The surety runs risks and uncertain 
chances. The creditor wants to be assured 
against loss through the debtor's not paying 
or not being able to pay. 

The difference is, insurance is a principal 
contract; suretyship an accessory. 

The oonventioD del credere makes a con- 
tract of insurance — Casaregis. Obligation of 
person assuming risk for del credere com- 
mission is a distinct separate obligation. 
(Contract of insurance.) 

Gratuity is of the nature of suretyship, but 
not of its essence. No. 15, Troplong, caution- 
nmenu 

If the creditor pay the surety to guarantee 
him against insolvency of debtor, it is " veri- 
table assurance," says Troplong, No. 16. 

Scaccia says : ** Contractus assecurationis 

' Boaniman ▼. Merrimack M, F. L (7.. 8 Oushing. 
SI54a.AncelL 
M Hall 11.632. 
'lOPiek.685. 



in substantia est contractus fidejussionis." 
This is true where the surety is paid as by 
creditor above. But if it were the debtor 
who paid the surety to bind himself towards 
the creditor, this would not be a contract of 
insurance, says Troplong, (but tono^e pro- 
bably.) 

Ordinary cauiMynnemeM is a contract uni- 
lateral. The creditor binds himself to 
nothing, and so the contract is unilateral. 
But in insurance both contract expressly. 
SembUf control synallagmatique. Yes! says 
Troplong. 

The insurer, a cautioner, must be freed 
often, where changes are made. Cautionne-' 
ment cannot be extended from one thing or 
case to another. We are recommended " de 
ne pas ^tendre Tengagement de la caution 
au-delA des limites dans lesquelles il a ^te 
contract6." No. 148, Troplong, Oautionne- 
ment 

An alteration in the obligation or contract 
in respect of which a person becomes surety, 
discharges him, unless he has consented to 
the contract so altered. Ch. viii., Suretyship. 

Any subsequent addition to, or deviation 
or alteration from the contract, is such an 
alteration as discharges the surety — lb. 

The cautioner is free<l by any essential 
change consented to by the creditor without 
the consent of the cautioner. (BelPs prin- 
ciples.) 

If there be alteration in the constitution 
of an office it ceases to be that iu respect of 
which the surety became bound for the 
principal, and the surety will be free, unless 
he authorize or consent to the change of con- 
stitution of the office. 

If by act of the creditor or by Act of Par- 
liament, the duties of an office are changed, so 
that the peril of the surety is increased, the 
surety is free.^ 

An insurance company insures A*s dwell- 
ing house occupied by A, for £500, and outr 
buildings in rear, £250. A knocks down his 
dwelling to rebuild it. While it is down and 
the ground on which it stood is empty, A 
not using his outbuildings, these are burnt at 
night The insurance company say they are 
free. Are they? If a condition ordered 



^ (kwald V. Mayor qf Benoiek. 
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vacancy of occupation to be announced to the 
insurance company it might be so; but in the 
absence of condition such as that, could it be 
said the risk was aggravated ? Perhaps so, 
but this would be for the jury, I suppose. 

J 172. Loss by fire happening by invasunif &c. 

** No loss or damage by fire happening by 
" any invasion, foreign enemy or any military 
" or usurped power whatsoever will be made 
" good by this company." 

Such is a condition contained in many 
English policies ; others add ** civil commo- 
tion " to the excepted cases, and others ** riot 
and tumult" The historique of these excep- 
tions, and the meanings of these words can 
be gathered from the remarks of the judges 
in Drinkwater v. Lond, Ass,^ and in Langdale 
V. Mason », to which so much space is given 
up in the early works on insurance. 

The United States policies generally state 
this condition thus: **Thii company will not 
" be liable for any loss or damage by fire 
" happening by means of any invasion^ insur- 
" rection, riot or civil commotion, or of any 
"military or usurped power." Are these 
words synonymous ? 

In 40 Connecticut Rep. is Boon v. Jtkna Ins. 
Co., where the U. S. Circuit Court held de- 
fendants liable though the fire was caused 
by the XJ. S. military orders.^ 

If, in an action on a policy which frees the 
insurer from loss arising from riot, civil 
commotion, etc.," the declaration sets forth 
the policy, and negatives that the loss arose 
from civil commotion, but be silent about 
riot, it is bad m general demurrer, for riot 
and civil commotion are not synonymous.* 

In New York it has been held that the 
words *' usurped power " mean an usurpation 
of the power of Government, and not a mere 
excess of jurisdiction by a lawful magistrate.^ 

Where the loss happens by war or inva- 
sion, the insurance company goes free, 

» 2 Wils. 

2 2 Park. 

« See Albany Law Journal, Nov. 1876, p. 338. 

* CoruUin V. Honie D. M. F, I. Co., 2 U. C Rep. 

^21 Wend. 367. Military power or usurped power 
in policy couditions means the same thing. Military 
and usurped power means rebellion conducted by 
authority. January, 1880, Virginia. Portmnouth Int. 
Co. ▼. BeynoUh, p. 499, Alb. L. J., of 1880, vol. 1. 



though the fire be caused by simple im- 
prudence of the enemy established in a town 
or place. Clauses stipulating against losses 
by war or invasion are to read more largely 
than one that reads only of war. J. du Pal- 
of 1872, p. 198, C. de C'assn. 

When there is a stipulation against war, 
imr must be the cause direct and immediate 
of the loss. n>. 

2 173. Damage by Lightning, 

It is a condition in many American poli- 
cies that ''the company (insuring) mil not 
be liable for damage to property by lightning 
aside from fire." 

Of course, under such a condition the in- 
surers could not be held liable for loss from 
the rending of the house without burning.^ 

Some companies say that they ''will make 
good losses sustained by lightning." Some 
English policies read : " This company will 
make good losses on property burnt by 
lightning;" others read thus: ''Losses by 
lightning will be made good." 

Upon all these I would remark that under 
a policy against fire containing no exception 
of fire by lightning, loss from this last would 
have to be paid for. Under a fire policy not 
mentioning lightning, injuritss caused by 
lightning without any combustion, I should 
say, would not be losses within the policy. 
Lightning may shiver masonry and scatter 
timbers without burning anything. 

What of the clause, " losses by lightning 
will be made good ?" Is this to be limited to 
losses from combustion, or would it cover loss 
from mere shivering of masonry, scattering of 
timbers and so forth ? Bat for the body Of 
some policies having that clause mentioning 
only losses by fire as to be made good by the 
insurers, the question would be easy to answer. 

In France the clause is sometimes made 
very clear for the case of ruin or loss from 
lightning, though unaccompanied by combus- 
tion. 2 Alauzet, p. 354. Pardessus, vol. 2, p. 
602, Dr. Comm., holds that, under ordinary 
policies, in the case of a thunderbolt injuring 
a housoi the insurer is liable as if fire had 
done it Sed query ? At p. 51, Agnel says, 
lightning without combustion, yet insurance 
company to pay. Cour de Cassation. 



I Baheoek v. Montoamery M, L Co,, 6 Barb* R. 
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VoLXlII. SEPTEMBER 13, 1890. No. 37, 

The Scottish Law Beview, on the sabject of 
judicial remtmeratiun, gives some figares 
which are interesting. The thirteen judges 
of Scotland receive £ 49,400 amongst them, or 
an average of £ 3,800 each. In England there 
are thirty-fonr judges, counting Lords Watson 
and Morris as English judges. The Lord 
Chancellor receives £ 10,000 per annum ; the 
Lord Chief Justice £8,000; the three Loids 
Ordinary of Appeal and the Master of the 
RoUs £6,000 each ; and the remaining twenty- 
eight judges of first instance and of appeal, 
£5,000 each : in all, £ 182,000, or, on the aver- 
age, X 5,353 each. In Ireland there are 
twenty-two judges who receive altogether 
X 81^, or £ 3,695 on the average each. The 
diversities of salary are considerable. The 
Lord Chancellor receives £ 8,000 per annum ; 
the Chief Justice, £ 5,000 ; the Chief Baron 
£4,600; the Master of the Rolls, the three 
Lords Justices of Appeal, and the Vioe-Chan- 
oenor,£ 4,000 each; the two judges of the 
fiankruptcy Court, £ 2,000 each ; the Admir- 
alty judge, £ 1 ,200 ; and the remaining eleven 
judges, £ 3,500 each. The remuneration of 
County Court judges, (of whom there are 
fifty-seven) is now fixed by Statute at £ 1,500 
per annum and travelling expenses. There 
are also twenty-six metropolitan police ma- 
gistrates; the senior receives £1,800 per 
annum, and the rest £ 1,500 per annum. In 
India the salary of a judge of the Supreme 
Court ranges fh>m £ 4,500 to £ 7,200 ; in the 
more important parts of Australia, from 
£1,700 to £3,500. In continental Europe 
judicial salaries are small. In the Imperial 
or highest Court of Appeal in Germany the 
ordinary judges have only £ 600 a year, and 
the president £ 1,250 and an ofiicial residence. 
In France, with 18,650 judges, the salaries of 
local judges range from £ 75 in the lowest 
class to £ 320 in the highest. In Austria 
and Holland the salaries of local judges are 
from £150 to £250; in Russia from £ 244 to 
£350 ; in Belgium £ 120 ; in Switzerland £ 180; 
andinltoly £100. 



In Gordon v. SUber, Lord Justice Lopes de- 
cided, Aug. 9, that where husband and wife 
are guests at a hotel, the landlord has a lien 
on the goods of the wife for the expenses of 
the husband and wife. The question does 
not appear to have been previously decided 
in England. The husband had been staying 
at the hotel for some time alone, and had in- 
curred expenses which he had paid ; he was 
then joined by his wife, who came to the 
hotel with a large quantity of luggage, which 
it was admitted was her separate proper- 
ty. The husband and wife occupied the same 
rooms, and they remained at the hotel to- 
gether for some time, the husband leaving 
some days before the wife. The husband 
havipg become insolvent, it was sought to 
render the goods of the wife liable for the bal- 
ance of the hotel bill incurred by husband 
and wife. Lord Justice Lopes said, it is only 
fair to give the innkeeper rights co-extensive 
or commensurate with his obligation to re- 
ceive his guest and keep his goods safely and 
securely, and in accordance with this princi- 
ple, as the guests received were the husband 
and the wife, and as all the goods received by 
the hotel-keeper were received by him as the 
goods of the husband and the wife, and as he 
was responsible for all the goods so received 
by him, whether they belonged to the hus- 
band or the wife, his right of lien was co- 
extensive with these liabilities, and extended 
to all the goods which had been brought by 
his guests to the hotel, whether they were the 
separate property of the wife or not, inas- 
much as such goods satisfied the condition 
laid down by Chief Justice Wilde in Smith v. 
DearUm, 6C.B.1S2, where he said, ''The 
right of lien of an innkeeper depends upon 
the fact that the goods came into his possess- 
ion in his character of innkeeper as belonging 
to a guest" 

Public Spsakino.— I^^aa, says Plataroh, wrote a 
defence for a man who was abont to be tried before 
one of the Athenian tribnoalB. Long before the de- 
fendant had learned the speech by heart, he became so 
much dissatisfied with it that he went in great distress 
to the aathor. * I was delishted with yoor speech the 
first time I read it ; but I liked it less the second time, 
and still less the third time ; and|now it seems to be 
no defence at all.' * My good friend/ said Lysias, 
you quite forget that the judgei are to hear it only 
once' 
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SUPERIOR COURT. 

[In Chambbbs.] 
SHRRBBOOKfl, Ang. 16, 1890. 
Coram Wdbthlb, J. 
McManamy et aL v. Corpobation op thb Cmr 

OF Shkrbbookb. 
Prooedyre ^ Injunction -- Case brfore Supreme 

Court 
Held :~-Thal when an appeal to the Supreme 
Court of Canada, from a judgment of the 
Court of Queen*8 Bench sitting in appeal^ 
has been regularly aUowed, and the case is 
before the Supreme Court, the Superior 
Court has no power by injunction, to suspend 
or interfere with the proceedings before the 
Supreme Court; the remedy being by ap- 
plication to the Supreme Court, 
The judgment was as follows :— 
" We the honorable Jonathan S. C. Wurtele, 
one of the judges of the Superior Court for 
the Province of Quebec, after having heard 
the parties, by tlieir counsel, upon the ap- 
plication of the petitioners for the issue of a 
Writ of Injunction against the respondent 
ordering and enjoining it to suspend all pro- 
ceedings in connection with an appeal 
instituted by it to the Supreme Court of 
Canada in a certain cause wherein the res- 
pondent was plaintiff and the petitioners 
were defendants, until the petition which has 
been served upon the respondent and by 
which the petitioners ask for the annulment 
for the cause of illegality of the resolution of 
the Council of the City of Sherbrooke, 
aathorizing the appeal, has been adjudicated 
upon; having examined the petition for the 
Writ of Injunction and the exhibits pro- 
duced in support thereof and having deli- 
berated; 

*' Seeing that the petitioners allege that 
the resolution authorizing the institution 
of the appeal to the Supreme Court of 
Canada in the above mentioned casei 
adopted at a special meeting of the Council 
of the City of Sherbrooke on the 28th day of 
June last (1890), is null by reason of illegali- 
ties in the proceedings of the Council prior to 
and in connection with its passing, and that 
they are proceeding to obtain its annulment 
by a petition which was duly served on the res- 
pondent onthe 26th day of July last (1890),and 



which will be presented to the Circuit Court 
for the district of St Francis on the 1st day of 
September next (1890), and that they ask for 
a Writ of Injunction to restrain the respon- 
dent from proceeding with its appeal until 
the petition asking for the annulment of the 
said resolution has been adjudicated upon ; 
''Considering that the appeal to the 
Supreme Court has been allowed by one of 
the honorable judges of the Court of Queen's 
Bench of the Province of Quebec, and that 
another of the judges of the said Court has 
settled the case for the appeal ; 

" Considering that the appeal in the said 
case is now regularly before the Supreme 
Court of Canada, and that the Superior Court 
for the Province of Quebec, which is a Court 
inferior to it, has no power to retard, or in any 
way to interfere in the proceedings therein ; 
"Considering that it is possible for the 
petitioners to obtain the suspension of (mto- 
ceedings, which they desire to get, by 
applying to the Supreme Court or to one of 
the judges thereof under rule 42 of the 
general rules and orders of the Court ; 

'' Considering that the petitioners have an 
easy remedy without recourse to a Writ of 
Injunction against the respondent ; 

*' Considering moreover that under and in 
conformity with Article 461 of the Muni- 
cipal Code, the said resolution of the Council 
of the Gty of Sherbrooke is executory until 
its annulment has been decreed by either 
the Magistrate's Court or the Circuit Court, 
and that it should therefore be left to its effect ; 
'< Considering that the effect, whatever it 
may be, will not be irremediable, and that 
the respondent is responsible under the pro- 
visions of Article 706 of the Municipal Code 
for all the damages which the petitioners 
may suffer by reason of its enforcement 
should it be subsequently annulled ; 

" Considering that under the circumstances 
a Writ of Injunction does not lie in tlie 
present instance ; 

'* Do refuse to order the issue of the Writ 
of Injunction prayed for, and do reject the 
petitioner's application therefor, but without 
costs." 
L, C Bilanger, for petitioner. 
H. B. Brown, Q. C, for respondent 
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SITPERIOR COURT— MONTREAL. 

Bitta ptomissoireSignaiure en blanc—Hei- 
pmmxbiliU du faima- —Tiers. 

Jugi: — Qa*uiie personne qui donne H une 
antre personne nn billet sign^ en blanc, avec 
I'enteute que cette demiere le remplira pour 
one somme determine, est responsable vis- 
jl-vis d'un tiers, dn plein montant qui appa- 
ratt A la face dn billet, quand m^me il serait 
plus 41cv6 que celui convenn ; le signataire 
dn billet ne fait alors que subir les conse- 
quences de sa propre negligence.— Banfc of 
Nova Scotia v. Lepage, Pagnuelo, J., 9 octo- 
brel889. 



Opposition — Mise en demewre — Parties en cause, 

Jugi: — Que meme dans une cause oil le 
d^fendenr n'a pas comparu, la Cour ne pent 
sdjuger sar une opposition sans que toutes 
les parties en cause aient 6t6 pr^alablement 
mises en demenre d'admettre ou de contester 
Popposition. — Lang Manufacturing Co. v. 
Cocker, Wiirtele, J., 13 juin 1890. 



ProducHan des exhibits— Exception d forme-- 
Parties en cause— Exception diiatoire. 

Juffi :—lo. Que lorsque toutes les parties 
qui doivent etre en cause, n'y sont pas, le 
defendear ne pent s'en pr^valoir par exception 
4 Ta forme, mais par une exception diiatoire; 

2a Que quoique par Particle 103 du C.P.C. 
ilest d^crete que jusqu'& ce que les pieces 
aient ete produites, le demandeur ne pent 
proodder snr sa demande, n^anmoins, le 
defendeur peat ^galement produire une ex- 
ception diiatoire pour arr^ter la poursuite 
JDsqn'4 la production des pieces n^cessaires. 
—Stewart v. The Molsons Bank, Mathieu, J., 
2mai L89a 



Tms GoiKAOK.— Tlie Ohaneellor of the Exchequer, re- 
pljiDff to a niemorUl signed by 1&3 members of Parlia- 
ment, advocating that the value ahould be stamped 
on all British coins, says, in a letter to Mr. Sinclair, 
M.P.. imblisbed at Belfast on August 12, that while he 
may, to a great extent, meet the wishes of the mem- 
orialists regarding the silver coinage, the familiarity 
of the pnblie with the sovereign and thb half-sovereign 
makes the risk of mistake with these coins in- 
finttesioal. He is, therefore, reluctant to break with 
historical traditions and set a new precedent in 
th«ir 



FIRE INSURANCE 
(By the kUe Mr. Justice Maokay.) 
[Begistered in aooerdance with the Oopyrigbt Act) 
CHAPTER VI. 
The CoNDmoNB op thb Poucy. 
[Continued from p. 28S.] 
i 174. BuUdings destroyed to prevent extension 
of fire* 
Ellis says that it ''has become a pradtiee 
of the London firemen in order to pfevent 
the extension of a fire, to pull down, or blow 
up with gunpowder, the adjoining buildings. 
It would be difficult to assert that the com- 
mon fire policy will, as regards such build- 
ings, indemnify the insured in such a case.'' 
He adds: "It would be more prudent to 
introduce an express stipulation. In the 
policies of arecently well constituted compaay, 
explosion is expressly excepted from im- 
demnity." This affords an argument for 
fire from gunpowder fired being a loss 
within policies not containifig the exception. 
I can't doubt that if a house insured be 
blown up by firemen firing gunpowder in it 
the insurers have to pay.* 

In City Fire Ins. Co. v. Corliesi* it was held 
that the destruction of the property insured 
by the blowing up of it with powder under 
the direction of the Chief Magistrate of a city, 
was a loss within a policy against fire, and 
that a loss by the explosion of gunpowder is 
a loss by fire. The question of the necessity 
or legality of the explosion does not affect 
the liability of the insurers. It ought sot 
to, under policies that do not contain the ex- 
ception introduced by the well constituted 
company referred to by Ellis. 

Demolition or destruction to stop the march 
of a fire. Who is to be judge of the neces- 
sity ? SemhU, if necessary, the common safety 
allows the destruction. Ought the loss to be 
shared by all who are benefited? Yes! 
says Bunyon, as where general average is in 

1 A Massachnsetts statute appoints that three per- 
sons designated may direct any house to be pulled 
down to stop fire : and in such case, if it is the means 
of stopping the fire, the city is liable for the valne of 
the building. 



> 21 Wend. 867. 
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marine insoranoe cases. In London the fire 
brigade can pull down houses to stop a fire 
(Act of 1865), and this shall >be held damage 
by fire. In New York, houses may be pulled 
down or destroyed, the municipality is to pay 
all damage. If insurer pay he can go against 
the municipality in the name of the insured. 

The common law of England allows any 
one to destroy a house if necessary for the 
public safety, and nobody shall be liable as 
for trespass, for so doing. 2 Kent's Gomm., 
338,339; 12 Coke. 

K firemen or magistrates, to stop a fire, 
pvU down a house insured, the insurers are 
not liable under common policies; some 
French policies stipulate for this case in 
favor of the insured. Alauzet, vol. 2. 

Under the Droit Commun of France, in 
case of phil Mdent il est permis d^abaUre let 
. moMons voitines pour arriler un incendie. 

Gelsus scribit cirdl eum qui incendii ar- 
cendi gratia vicinas sedes intercidit . ..cessare 
Aquilise actionem. Sive pervenit ignis, sive 
ante extincius est Law 49 { 1. Digest 
ad legem Aquiliam. 

Karely, however) except in villages, can 
the case occur now, says Merlin, Rep. vol. 36, 
Voie de fait 

In cities, private persons can't do it, but 
magistrates may, says Merlin. 

See what I have said in earlier chapter. 
In France companies pay where demolition 
takes place of house insured. 

Suppose a house pulled doion to arrest the 
progress of a fire. In New York the mayor 
was authorized to do this, and there was to 
be an assessment to pay it It pulled down 
the insurers are not liable, and the insured 
had no other remedy than the one of movins: 
for and getting the assessment^ 

P. 3(H, 17 Wendell If the Legislature 
allow city magistrates to order a demolition, 
to stop a fire, and go no further, perhaps the 
city would not be liable to make up the loss ; 
but the Legislature would have to be applied 
to to legislate further. This legislation 
further has been done in New York by the 

1 Monthly Iaw Reporter of 1863-4, page 624. Com- 
pare with City Firt Ina» Co. ▼. Oorliet,ante, Is pulling 
down worse for the owner of house than firing by ez- 
plodon? 



Revised Statutes. Houses may be blown up, 
or pulled down, to stop a fire, upon order of 
certain magistrates; and damages are 
ordered to be paid by the city in such cases, 
and the mode of ascertaining them is fixed ; 
and in New York not only will the city be 
made to pay for the howes blown up so, but 
also for the movables in them, lost through 
the blowing up of the houses.^ 

24 Wendell. The Mayor et aL of New York 
V. Pentz, Court of Errors of New York. Pentz*s 
property was destroyed by order of the 
Mayor to stop a fire. Property destroyed by 
authority to stop a fire. Semble» evidence 
by opinions of witnesses, ruled out in New 
York, good in Lower Canada. Montreal 
Corporation Acts allow order to demolish. 
It is silent as to indemnity or none. 

The Chancellor of New York was in favor 
of making all benefited by the demolition of 
a house to stop a fire, whether the demolition 
was upon order of a . magistrate, or not, con- 
tribute to make up the loss, and pay the 
owner of the house demolished (as in case 
of jettison.)^ 

Casaregis, Disc 46, Na 46, states the case of 
a ship destroyed in port to save other ships. 
He asks, would those saved be held bound 
to pay a kind of salvage ? 

During a fire, A's house is knocked down 
to stop the fire running. He can claim con- 
tribution from his neighbours. Prondhon, 
Usuf Tom. 3, 1594. Contra ToulUer, vol xi, 
No. 180. 

In BowdUch v. City of Boston,^ buildings 
were blown up to check the extension of a 
fire. The chief engineer authorized fire 
wards A, B, and C to blow up buildings. A 
was assigned to the ward in which was the 
building blown up^ The Massachusetts 
statute authorized three fire wards of the 
city to do sa A board of engineers were the 
fire wards. When the chief engineer author- 
ized A, only one other engineer was present. 
The city was not held liable, the statute not 
having been followed so as to bind it 



1 The Mayor et al qf Neio Yvrk ▼. Lord et al, 18 
Wendell : p. 314, Sedgwick, 2d. edition. 

> 18 Wendell. 

> 11 Albany Iaw Journal, A. D. 1875. 
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In Jane* 1845, a fire occurred in Quebec. 
The bouse of a man named Mackenzie was 
demolisbed by order of a magistrate. Mac- 
keazie moved in the Queen's Bench, Quebec^ 
for a mandamus to compel the city to raise an 
assessment to indemnify him, but a man- 
damua was refused. Though the Corporation 
had power to make by-laws, and did make 
them, authorizing such demolition, the 
Legislature had not gone further to authorize 
asnssments to pay the loss consequent 
Neither Act nor by-law provided for assess- 
ment of the damages to owner. A by-law 
alone could not do it, and the Act of Parlia- 
ment had not done it 

Chap. 24 of the Consolidated Statutes of 
Lower Canada (p. 178) allows by-laws to be 
made by municipalities, to authorize blowing 
up a building and pulling down of houses to 
itop a fire. 

The statutory liability is not to be ex- 
tended. Certain ofiioers are authorized by 
tlie charter of Bufialo in case of fire to tear 
down or blow up any buildings hkeiy to com- 
municate fire, and the common council is to 
pay the damage as if the property were 
taken for public improvement, unless it 
should appear that the property would have 
been destroyed by such fir« any way. The 
officers blew up a building, and the shock 
broke the glass in the house opposite. The 
rity was held not liable for this.^ 

In a case in 32 Am. Rep. (published 1880) 
the fire department of a city destroys a house, 
•o ; at common law the city is not liable. If 
by a statute, the remedy of the statute must 
be pnrsned. The city, sued in this case, was 
freed. The statute remedy alone competed 
to plaintiff* who had not resorted to it 

In Texas is a general incorporation of 
Cities Act, and a clause allows the engineer 
and mayor to direct buildings to be demol- 
ished or blown up to stop fire, and " no suit 
to be brought against the city or any person 
tlierefor," but on application of owner, as- 
sessment of damages to be &c., and city 
must pay accordingly; and so in Msher v. 
Boston, 6 Am. Rep., it was held that at com- 
mon law, destruction of house did not 

» Albany Law Joamal, A. D.' 1879, p. 336. | 



authorize suit against the city, for the 
engineers and fire department officers were 
public officers, and not agents of the city. 

At common law anybody or everybody 
has a right to destroy real property in case 
of actual necessity to prevent fire spreading, 
and no responsibility is on the destroyer. 
So held in Massachusetts. Semble, so in old 
Quebec. The common law so adopts the 
natural law. Burlamaqui cited, 146, { 6, see 
p. G20, 32 Am. Rep. 

Agnel (p. 87) seems to hold the insurance 
company liable to pay for houses knocked 
down by necessity or public authority just as 
if burned. 

TouUier, Tom. xi,, Na 181, cited, says: 
He who caused the fire has to pay for house 
demolished by authority. Boudousquie, 
No. 324. Toullier does not treat of insurance 
company. 

The old law upon this point is as follows : 
A house being destroyed in a large conflagra- 
tion, to save others, shall those saved pay 
the owner of the house destroyed ? Labco 
says yes. Ulpian, law 3, J 7i — de incendio 
(also Celsiis) says no. Book 47, title 9, digest. 

Rousseau de Lacombe va *' Incendie,'' No. 
14, says that if the neighbours knock down 
a house, to stop a fire on a magistrate's order, 
those whose houses are saved need not pay ; 
and that in no case, even though no order be 
given by the magistrate, can the owner of a 
house destroyed to stop the progress of a 
fire, make others pay him if his house would 
have been burnt in the fire, had it not been 
destroyed otherwise. He says law 7, § 4, — 
quod vi aut dam ^ treats of the case, and 
allows the owner to get indemnity where the 
neighbours act ex mero moiUt without magis- 
trate's order.* 

The Coutume de Bretagne had an article 
on the subject ; houses saved had to contri- 
bute ; as by the law Rhodicnne dejactu, page 
205, 2 Fournel. 

The following case is to be found in Journal 
des Audiences, folio voL 1, p. 693: A fire 
was raging in the town of Mans ; six houses 
had been burnt when the seventh was seized 

1 Qaod Ti Ac. is 43rd book of Digest, title 24« 

* See J. des And. Tom. 2, Hv. 1, ch. 17, Arr«t of 1657. 
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by the fire, but was immediately demolifihed 
by order of the Juge Prev6t, whereby other 
neighbouring houses were saved. Tlie 
owner of the house demolished claimed 
a contribution from the neighbours whose 
houses were saved, and sued one. The 
judgment of the President of the Town of 
Mans put the parties hors de cow, so dis- 
missing the action, and this judgment was 
confirmed upon appeal. The appellant 
claimed to be in a case like that of the law 2 
ad legem Rhodiam de jactu, and said he 
might also invoke the Aquilian law. The 
respondent succeeded, chiefly because the 
fire had seized appellant's house before the 
demolition was ordered ; but in the original 
court, apparently, because the preti6t had 
ordered the demolition. 

There is no action against a man for 
knocking down a neighbouring house in a 
conflagration, to save his own, if the fire had 
already reached that neighbouring house; 
for, if he had not pulled down the house, it 
would have burned and perished ; it was to 
be lost ; so no injury was done by pulling it 
down.* 

Suppose that during a fire a wall is pulled 
down by the authorities, or say the house is 
blown up next to the one in which the fire 
commenced ; no action can be for these things 
against the man who is to be blamed for his 
own house catching fire. But if one part of 
the same house catch fire, and all has to go, 
explosion or knocking down may be resorted 
to, and the author of the fire will be charge- 
able with all the consequences. No. 44, 
Sourdat 

Holland de ViU&TgaoB, Assurance Tenesire, 
No. 95, says that the insurer must pay if the 
house insured be demolished by lawful au- 
thority to cut off a fire. 

The man who first causes a fire has to pay 
all resulting damages, and Toullier, vol. xi.. 
No. 181, says he must pay damages for de- 
molition of a house to cut off a fire, because 
it is a consequence of his fault, if competent 
authority have ordered the demolition. This 
is so as against the author of the fire, in 



» Voet'fl summary 28, or sec. 28, title 2, book 9, Pan- 
dects ad legem Aqniliam. Onas proband!, see. 20, see 
Voet. 



fault, but is the insurer to pay the owner of 
the house ? Yes 1 says BoUand de Yillaigoes. 

No action of damages lies against a man 
who hurts k defendendo, Ac., repelling mid- 
night buiglar, (&& In the same class is the 
man who demolishes a neighbour's house to 
prevent fire spreading to his own, [siquidem) 
particularly where the fire has already 
reached the neighbour's house ; for he can't 
be seen to have hu^t anybody, the building 
demolished being bound to go by fire tine 
deje<Aiime, if left alone nndemolished. But if it 
be quite doubtful whether the fire would have 
reached the house demolished, the demol- 
isher is liable to an action, but not the one 
ex lege aquilift.* 

In France, insurance companies pay for 
house insured that is demolished to prevent 
spread of fire, and often agree to do so by 
express convention. 

If my house being insured (in France), the 
next one not insured be damaged and broken 
to save mine, this is held frais de sauveUige, to 
be paid by insurance company of my house. 
Boudousquie ; but Pouget is against thi& 

2 175. Loss by explosions. 

In American policies such a condition as 
this occurs frequently : 

"This company will not be liable for 
damage by the explosion of a steamboiler, 
nor for damage by fire resulting from such 
explosion." 

Ordinarily, injuries to property from ex- 
plosions of boilers are not covered by a fire 
policy; it is otherwise, however, with damage 
from explosion of gunpowder in houses in- 
sured. This supposes the explosion to be by 
fire. Shaw (upon Ellis) asks : How would 
it be if it were produced by lightning? To 
which it may be answered that lightning 
does not bum powder, but by fire. 

8ome policies contain this clause : " Neither 
mil the company be responsible for losB or 
damage by explosion, except such loss or damage 
as shall arise from explosion by gas,^ 

In the case of Stanley v. Western Insurance 
Co,^ the plaintiff's business was that of ex- 
tracting oil from shoddy, which is done in 

1 Ad legem Aqailiam, lib. iz, tit. 2, Vo6t, seotion 28, 
' Szohequer, Jan. 1868. 
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the following manner: — The shoddy is 
fdaoed in an ''extractor/' into which is 
pamped from below bisulphide of carbon ; 
this, rising throngh the shoddy, disengages 
the oil, which flows off through a hole at the 
top of the extractor. The bisulphide is then 
diawn off, and steam is introduced, which 
carries off the residue of bisulphide and oil 
remaining in the extractor into a still, where 
they are separated. The vapour which thus 
passes from the extractor would, in chemical 
terminology, be called a vapour, and not a 
gas, being condensible at a temperature 
above 32** (viz 109*») ; it is highly inflamma- 
ble, and, when mixed with air in the pro- 
portion of one to fifteen, is explosive. 

The accident was caused by a leakage in 
the gaskin (or packing of canvas), which 
lies between the lid and rim of the extractor, 
coupled with a stoppage in the pipe between 
the extractor and the still. The vapour, 
escaping through the holci took fire at the 
lamps, and ignited some matting and bags 
lying near ; and then, becoming sufficiently 
mixed with air, exploded. The explosion 
blew off the roo( and blew down part of the 
walls, and the fire then became general and 
burned for some time. 

The defendants paid £25 into court for the 
damage done by the fire before the explosion 
took place, and contended that they were not 
liable for any further damage, as it did not 
arise from an explosion of gas within the 
meaning of the exception in the policy. 

The total damage by the explosion and 
fire was found by the arbitrator, to be £483 
168 6d.— Mr. Quain, Q.C., contended, on the 
part of the plaintiff, that he was entitled to 
the whole sum, on the ground that it was a 
loss by fire within the meaning of the policy ; 
secondly, that if it was not a loss by fire, it 
was a loss by the explosion of gas within the 
exception in the policy; and thirdly, that 
in any case he was entitled to £177 
(minus the money paid into court), which 
the arbitrator had found was the amount of 
damage caused by the fire both before and 
after the explosion. 

The Court held that the word "gas" ap- 
plied only to ordinary illuminating coal gas, 
and did not include the vapour in question ; 



and, further, held that the defendants were 
exempted from liability for the damage done 
by the further fire, which was caused by tlie 
explosion ; but the heads of damage not being 
severally found* they remitted the case to 
the arbitrator. 

Loss from breakage by distant explosion, 
being a loss by concussion, is not covered 
by ordinary policies.* 

The case of Taunton v. The Royal Im, Co,, 
which arose out of the explosion of the 
ship Lotty Sleigh, while lying at anchor 
in the Mersey, raised a question of some 
importance as to the discretion of directors of 
an insurance company to make good losses 
not covered by the policies of insurance. 

On the 16th of January, 1864, the Lotty 
Sleigh, then lying at anchor in the Mersey, 
with a'.large quantity of gunpowder on boardi 
caught fire and blew up. The concussion of 
the air produced by the explosion of the 
gunpowder caused great damage to property 
for several miles round, and in particular 
shattered the windows of several houses and 
manufactories in Liverpool and Birkenhead. 
Many of the persons whose property was 
thus injured were insured in the Royal In- 
surance company. The directors, acting 
upon what they termed a liberal construction 
in favour of the insured, had come to the de- 
termination to pay all losses consequent on 
the explosion which had been sustained by 
parties insured with the company, and had 
already paid claims for small sums, to the 
amount of 960/. The plaiutiffi who was a 
shareholder in the company, protested 
against any application of the funds to make 
good these losses, on the ground that tliey 
were not within the terms of the policies, 
which contained a distinct provision that tlie 
company would not " be responsible for any 
loss or damage by explosion, except for such 
loss or damage as shall arise from explosion 
of gas." He accordingly filed the present 
bill to obtain a declaration that the applica- 
tion of the funds in making good any loss 
occasioned by the explosion to persons in- 
sured against loss or damage by fire was 



1 Everett v. London Ins. Co,, Jurist, A.D. 1866, p. 311 ; 
/6. A. D. 1866, part 1, p. 546. 
« Before the Vioe-CluuioeUor'a Court, Feb. 29, 1864. 
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unauthorized and improper. The bill also 
prayed an injunction to restrain any such 
paymente, and that the directors might be 
declared personally liable to make good any 
payments already made by them. 

The directors submitted that although the 
losses in question were not strictly within 
the terms of the policies, they had exercised, 
a wise discretion in at once offering to satisfy 
the claims as a matter of favour, and not 
admitting any liability, believing as they 
did that such a course was much more con- 
ducive to the real interests of the company 
than a narrow-minded adherence to the strict 
letter of the provisions contained in the 
policies. They had obtained the concurrence 
of a majority of the shareholders to the 
course taken by them, and the principal 
insurance-offices, such as the Sun, the 
Phoenix, the Royal Exchange, and the 
Alliance, had taken the same view, and 
voluntarily paid the losses occasioned by 
the explosion. The Vice-Chancellor said 
that the question was one of considerable 
importance as to the management of com- 
panies of this description. The Court was 
extremely careful to prevent the application 
of money intrusted to direc tors by the share- 
holders for any other' than the legitimate 
purposes of the business. At the same time 
it wouldnot be for the benefit of shareholders 
that those purposes should be impeded or 
narrowed. Looking at the provision exclud- 
ing payment for damage occasioned by ex- 
plosions, except explosions by gas, he was 
strongly of opinion that the policies would 
not cover the loss occasioned by the partic- 
ular accident. The directors themselves 
thought that they were under no legal liabil- 
ity, but professed to make the payment ex 
gratidf and in order to promote the interests 
of the company. Could not, then, the whole 
body of shareholders sanction such a pay- 
ment ? The damage having been occasioned 
by something analogous to, though not falling 
within, the risks insured against by the policy, 
the question was, whether the company were 
not entitled, by way of preventing any com- 
plaint or litigation, to make good these small 
losses, rather than incur the risk of being 
damaged in reputation as an illiberal office. 



Upon this question the evidence of the 
mode of carrying on business by companies 
of this nature was very material. It appeared 
that other offices were in the habit of acting 
liberally in respect of claims of this descrip- 
tion not falling strictly within the terms of 
the policies. Looking at the usage in this 
respect, there was nothing extreme or un- 
reasonable in the conduct of the company in 
determining that these losses should be paid. 
He could have very little doubt that the 
course taken by the directors, and approved 
by the majority of the shareholdere, was con- 
ducive to the welfare of the company, and 
likely materially to promote its interesU. 
Upon the whole, therefore, the plaintiff 
was not entitled to a decree) and as he had not 
come here to secure any benefit to the com- 
pany, the bill must be dismissed with costs.' 

' ^ Query, as to eoandDoss of this jadgment, for the 
losses might be huge ; as in the later ease of the explo- 
sion at Erith. Sept. 1864. 



mSOLVBJVT NOTICES, ETC, 

Quebec Official Gauette, Sept. 8. 
Judicial AlKuidonntenig. 
Joseph L'Abb^, trader, Quebec, Aug. 29. 
A. F. Weipert, trader, Quebec, Sept. 3. 
Curatort appointed, 

7?eAmod6e Bayard.— P. B. K. de Lorimier and J. 
M. Marcotte, Montreal, joint curator, Sept, 21 

Jie Francois Bouchard .general merchant jSt. F6Iioien. 
— N. Matte, Quebec, curator, Aug. 29. 

Jie Joseph Cadieux.— D. Parizean, Montreal, ooiator. 
fcopt. 1. • 

Be Philippe A. Donais.— a Desmarteau, Montz^I. 
curator, Sept. 3. 

Re Isaac Harris, Laohine.— Kent & Tarootte, Mont- 
real, joint curator, Sept. 3. 

Be W. C, Ravenhill, agent.-Kent & Turoott«. 
Montreal, joint curator, Sept. 3. 

Dividend. 
i?c Lagrenade. Beauchamp & Co.— First and final 
dmdend, payable SepU 23, C. Desmarteau, Montreal, 

Separation as to Property, 

* Marie Appoline Ang^line Boisseau vs. Alfr«d Masa^, 

trader. Montreal, Aug. 27. * 

Bella Nachtigall vs. James Lipsky, tnuler, Mmitreal, 

Virginle Richard vs. Joeeph Massd, trader, Sta. 
Angcile, Aug. 16. ' 

Court Temw altered. 

Circuit Court for County of Brorae to beheld at 
Knowlton, 16th and 17th January. Mareh, May, »ept. 

Circuit Court, County of SheflFord. to be lield ^ 
Waterloo, 10th, 11th and 12th February, April, June 
and October. 

Circuit Court, County of Missisquoi, to be held at 
Bedlprd, 15th and 16th February, April. June and 
Uctober. 

Circuit Court, County of Missisquoi. to be held at 
Farnham, 18th and 19th JanuaiyT Mi^h. May. and 
September. ^^* ^^ 
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VoL XIII. SEPTEMBER 20, 1890. Na 38. 

SUPREME COURT OF CANADA. 

Ottawa, March 10, 1890. 



Oatftrio.] 



O'Keefb v. Curran. 



Partntrship^TermB of— Breach of condiUong— 
Exjndnan of one partner — NoHce — Waiver 
—Oood-wUl. 

Partnership articles for a firm of three 
persons, provided that if any partner was 
gnilty of breaking certain conditions of the 
terms of partnership, the others conld compel 
him to retire, by giving three months* notice 
of their intention so to do, and a partner so 
retiring should forfeit his claim to a share 
of the good-will of the business. One of the 
partners having broken one of such condi- 
tions, the others verbally notified him that he 
most leave the firm, and to avoid publicity 
he consented to an immediate dissolution^ 
which was advertised as " a dissolution by 
mutual consent" After the dissolution, the 
retiring partner made an assignment of his 
good-will and interest in the business, and 
the assignee brought an action against the 
remaining partners for the value of the same. 

Held, reversing the judgment of the court 
below,^ Foumier, J., dissenting, that the 
action of the defendants in advertising that 
the dissolution was ''by mutual consent" 
did not preclude them from showing that it 
took place in consequence of the misconduct 
of the retiring partner ; that such advertise- 
ment conld not be invoked to support a 
claim which could have been made if the 
dissolution had really been by mutual 
arrangement ; that the forfeiture of the good- 
will was caused by the improper conduct 
which led to the expulsion of the partner in 
fault, and not by the mode in which such 
expulsion was effected : and, therefore, the 
want of notice, required by the articles, of 

intention to expel, could not be relied on as 

taking the retirement out of that provision 



of the articles by which the good-will was 
forfeited. 

Appeal allowed with costs. 

Christopher Rohinton, Q.C, and Mosj, Q,C,, 
for the appellants. 

McCarthy, ftC, and Worrell for the re- 
spondents. 

Ottawa, March 10, 1890. 

New BruQBwiok.] 

O^Bbien v. O'Brikn. 

Partnership— Action by partners-Set off—Dis- 
sohiution — Noliice to defendant. 

An action was brought by three partners in 
the lumbering business for the amounts due 
from the defendants, for whom they had 
been getting out lumber during the years 
1880, 1881, and 1882, as appeared by the 
accounts made out by defendant at the end 
of each year. To this action a set-off was 
pleaded, the greater part of which was for 
goods supplied after the year 1882, and the 
plaintifb contended that such goods were 
supplied to one of them only; that the 
partnership had been previously dissolved, 
and the other plaintiff had nothing to do 
with the dealings connected with the set-off. 
The issues involved in the action were, first, 
whether or not the partnership had been 
dissolved before the goods covered by the 
set-off were supplied by the defendant 
Secondly, if it had been so dissolved, whether 
or not the defendant had notice of the dis- 
solution. 

On the trial, the plaintiffs made a primd 
fade case by proving the accounts of the 
defendant at the end of each year showing 
the several balances claimed in the action, 
and after evidence was taken on the set-off 
the plaintifis caused the books of defendant 
to be produced to show that the goods sup- 
plied after 1882 were charged to P.B.,whereas 
during the previous years the charges were 
to P. B. <& Bros., the name of plaintifis' firm. 
To rebut this, defendant was allowed, subject 
to objection, to show that entries had some- 
times been made during the existence of the 
partnership, against P. B., and the judge in 
charging the jury told them that they could 
Inspect the books and see how they were 
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kept for both periods, and if there was any 
difference between the years 1880-83 and 
the subsequent years. 

The jury found the issues in favour of the 
defendant who^ obtained a verdict on his 
set-off. This was aflSrmed by the full court, 
subject, however, to the defendant consenting 
to his verdict being reduced by deduction of 
an amount as to which the trial judge had 
certified there was not satisfactory evidence, 
and unless defendant consented to such re- 
duction a new trial would be ordered. On 
appeal from this decision to the Supreme 
Court of Canada : 

Hdd, Strong and Gwynne, JJ., dissenting, 
that there was no misdirection in the trial 
judge charginfl: the jury as he did ; that the 
jury having, on the evidence, found the facts 
in favour of defendant, and their finding 
having been confirmed by the full court, it 
should not be disturbed; and that sub- 
stantial justice was done by the reduction of 
defendant's damages. 

Held, per Gwynne, J., that there should 
be a new trial; that the evidence from 
defendant's books which was objected to» 
should not have been received ; and that the 
course pursued at the trial, and by the 
learned judge in his chaige, seemed based 
on the assumption that because the plaintiffs 
had at one time been partners in special 
transactions, they should be deemed to be 
partners subsequently in an entirely differ- 
ent business, which assumption was utterly 
without warrant. 

Held also, per Gwynne, J., that the court 
had no right to compel the defendant to 
consent to a reduction of damages, as such 
a course has never been pursued except in 
an action for unliquidated damages where 
the sum awarded was considered excessive. 
Appeal dismissed with costs. 

O. F, Chregory for the appellants. 

Oilbertf Q.C., for the respondent 

Ottawa, March 10, 1890. 
New Braoawiok] 

Sbabs v. Crry ok St. John. 
Lessor and lessee — Covenant for renewal^Option 
of lessor — Second term — Possession by lessee 
after expiration of term — Effect of— Specific 
performanoe. 



A lease for a term of years provided that 
when the term expired kny buildings or 
improvements erected by the lessees should 
be valued, and it should be optional with 
the lessors either to pay for the same or 
continue the lease for a further term of like 
duration. After the term expired the lessees 
remained in possession for some years, when 
a new indenture was executed which recited 
the provisions of the original lease, and after 
a declaration that the lessors had agreed to 
continue and extend the same for a further 
term of fourteen years from the end of the 
term granted thereby at the same rent and 
under the like covenanU, conditions and o^e^- 
ments as were expressed and contained in 
the said recited indenture of lease, and that 
the lessees had agreed to accept the same, it 
proceeded to grant the further term. This 
last mentioned indenture contained no in- 
dependent covenant for renewaL After the 
second term expired the lessees continued 
in possession and paid rent for one year, 
when they notified the lessors of their 
intention to abandon the premises. The 
lessors refused to accept the surrender and 
after demand of further rent, and tender for 
execution of an indenture granting a further 
term, they brought suit for specific perform- 
ance of the agreement implied in the original 
lease for renewal of the second term at their 
option. 

Held, affirming the judgment of the court 
below, Ritchie, C. J., and Taschereaa, J., 
dissenting, that the lessees were not entitled 
to a decree for specific performance. 

Held, per Gwynne, J., that the provision 
in the second indenture, granting a renewal 
under the like covenants, conditions and 
agreements as were contained in the original 
lease, did not operate to incorporate in said 
indenture the clause for renewal in said lease 
which should have been expressed in an 
independent covenant 

Per Gwynne, J., Patterson, J., hesitarUCf 
that assuming the renewal clause was in- 
corporated in the second -indenture, the 
lessees could not be compelled to accept a 
renewal at the option of the lessors, tbere 
being no mutual agreement therefor; if 
they could, the clause would operate to make 
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the lease perpetoal at the will of the lessors. 

Per Qwynae and Patterson, JJ., that the 
option of the lessors could only be exercised 
in case there were buildings to be valued 
erected during the term granted by the 
instrament containing sach clause ; and if 
the second indenture was subject to renewal 
the clanse had no effect, as there were no 
buildings erected during the second term. 

Per Gwynne, J. The renewal clause was 
inoperative under the statute of frauds which 
makes leases for three years and upwards* 
not in writings to have the effect of estates 
at will only, and consequently there could 
be DO second term of fourteen years granted 
except by a second lease executed and signed 
by the lessors. 

Per Ritchie, C J., and Taschereau, J., 
that the occupation by the lessees after the 
term expired must be held to have been 
under the lease, and to signify an intention 
on the part of the lessees to accept a renewal 
for a farther term aa the lease provided. 
Appeal dismissed with costs. 

Gilbert, Q.C., and Sturdee for the appellant. 

i. AlUn Jack for the respondent. 

OiTAWA, March 10, 1890. 
New Braniwiok.] 

Vaughan v. Wood. 

Doff — Injury commiUed by — Ownership— 
Scienter — Evidence for Jury, 

W. brought an action for injuries to her 
daughter committed by a dog owned or 
harbored by the defendant V. The defence 
was that V. did not own the dog, and had no 
knowledge that he was vicious. On the 
trial it was shown that the dog was formerly 
owned by a man in V's employ who lived 
and kept the dog at Y's house. When this 
man went away from the place he left the 
do; behind with V's son to be kept until 
sent for, and afterwards the dog lived at the 
house, going every day to V's place of 
business with him or his son who assisted 
in the business. The savage disposition of 
the dog on two occasions was sworn to, V. 
being present at one, and his son at the 
other. V. swore that he knew nothiug about 
the dog being left by the owner with his son 
until he heard it at the trial The trial 



Judge ordered a nonsuit which was set 
aside by the full court, and a new trial 
ordered. 

Heldf affirming the judgment of the court 
below, that there was ample evidence for 
the jury that V. harbored the dog with 
knowledge of its vicious propensities, and 
the nonsuit was rightly set aside. 

Appeal dismissed with costs. 

Weldon, Q,C., for the appellant 

Alward for the respondent 

Ottawa, June 12, 1890. 
New Bmiuwick.] 

Febouson v. Tboop. 

Lewor and Lessee — Eviction— Entry by lessor 
to repair — Intent^^Suspension of rent — 
Construction of lease, 

A lease of business premises provided that 
the lessor could enter upon the premises for 
the purpose of making certain repairs and 
alterations at any time within two months 
after the beginning of the term, but not after, 
except with the consent of the lessee. An 
action for rent under the lease was resisted 
on the ground that the lessor had been in 
possession of part of the premises after the 
specified time, without the necessary consent, 
whereby the tenant had been deprived of 
the beneficial use of the property and had 
been evicted therefrom. On the trial, the 
jury found that no consent had been given 
by the lessee for such occupation, and that 
the lessee had no beneficial use of the 
premises while it lasted. 

Held, per Taschereau, Gwynne and Patter- 
son, J J., reversing the judgment of the court 
below, that the evidence did not justify the 
finding of no assent ; that an express consent 
was not required, but it could be inferred 
from the conduct of the tenant ; and there 
being no limitation of time for the com- 
pletion of the repairs, the limitation being 
confined to the entry, and there being 
evidence that the lessee acquiesced in the 
occupation by the lessor after the time 
limited, the plea of eviction was not proved. 

Held, per Ritchie, C. J., and Strong, J., 
approving the judgment of the court below, 
that the jury having negatived consent by 
the lessee, and having found that the intei^ 
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ferenoe with the enjoyment by the tenant of 
the premises was of a grave and permanent 
character, the rent was suspended in con- 
sequence thereof. 

Held, per Patterson, J., that interference 
by a landlord with his tenant's enjoyment 
of demised premises, even to the extent of 
depriving the tenant of the use of a portion, 
does not necessarily work an eviction; a 
tenant may be deprived of the beneficial 
occupation of the premises for part of his 
term, by an act of the landlord which is 
wrongful as against him, but unless the act 
was done with the intention of producing 
that result it would not work an eviction. 
Appeal allowed with costs. 
Gilbert, Q.C., for the appellant 
Weldon, Q.C., for the respondent 



OiTAWA, June 12, 1890. 
Ontario.] 

HisLOP V. Township of McGillivray. 

Municipaliiy — DvOy of — Road allowance — 
Obligatum to open—Substitulion in lieu 
thereof^Juriddiction of court over muni' 
dpality—a S. V. C. c 54. 
H. was owner of, and resided on, a lot in 
the eighth concession of the Township of 
McG., and under the provisions of C. S. U. C. 
c. 54, an allowance was granted by the 
Township for a road in front of said lot 
This road was, however, never opened, owing 
to the difficulties caused by the formation 
of the land, and a by-law was passed 
authorising a new road in substitution 
thereof. Some years after, H. brought a 
suit to compel the township to open the 
original road, or, in the alternative, to pro- 
vide him with access to his lot, and also to 
keep said road in repair and pay damages 
for injuries caused by the road not having 
been opened. 

Hdd, affirming the judgment of the court 
below, that the provisions of the Act C. S. U. 
C. c. 54, requiring a township to maintain 
and keep in repair roads, etc., and pro- 
hibiting the closing or alteration of roads» 
only applied to roads which had been formally 
opened and used, and not to those which a 
township in its discretion has considered it 
inadvisable to open. 



Held also, that the courts of Ontario have 
no jurisdiction to compel a municipality, at 
the suit of a private individual, to open an 
original road allowance and make it fit for 
public travel. 

Appeal dismissed with costs. 
JS. M. Meredith for the appellant 
W. R. Meredith, Q.C., for the respondent 

Ottawa, June 12, 1890. 
Ontftrio.J 

Grant v. Brttibh Canadian Lumbsh Ca 

Action for diKovery — Postemon of company's 

books^Evidence, 

G. was for some time manager of the B C. 
L. Co., and his services were dispensed with 
by written notice which directed him to 
hand over the books, etc to a person named. 
He demanded an audit of the books which 
was begun and partially finished, and while 
the books were, presumably, in an ofiSce 
formerly occupied by G. as such manager, 
he ejected from said office a liquidator of 
the company, which had become insolvent 
In an action against G. to compel him to 
hand over the books, or make discovery as 
to where they were, he alleged that they 
were not in his possession, or under his 
control The trial judge held that they had 
been in his possession when the liquidator 
was ejected from the office, and that the 
defence was not made out He made an 
order for discovery, and his judgment was 
affirmed by the Divisional Court and the 
Court of Appeal On appeal to the Supreme 
Court of Canada : 

Held, affirming the judgments of the 
courts below, that the judgment of the trial 
judge, who saw and heard the witnesses, 
affirmed as it was by two courts, should not 
be interfered with, only matters of fact being 
in issue. 

Appeal dismissed with costs. 

Hoyles, Q.C., and Wyld for the appellant. 

W. CasseU, Q.C, and Chrdon for the re- 
spondents. 

Ottawa, June 12, 1890. 
Ontario.] 

Titus v. Colvillb. 
Solicitor — Action by — Professional services — 
Election petitions-Evidence — QueslioM of 
fact. 
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T. a solicitor, brought an action for pro- 
fessional services rendered in the conduct 
of a petition against the return of a member 
of the legislative assembly of Ontario. The 
defendants in the action were respectively 
the President, Secretary and Treasurer of 
the Liberal Conservative Association of the 
county returning the member whose election 
was protested. In his statement of claim, 
T. alleged that at a meeting of the association 
when it was determined to protest the 
ratnm, a resolution was passed appointing 
him solicitor to carry on the proceedings, 
and that defendants retained and employed 
him as such solicitor. The defence to the 
action was that defendants never retained 
T. as alleged, but that he had volunteered 
to act as such in the said proceedings with- 
out any remuneration. The action was 
tried without a jury, and the trial judge 
found that there was no evidence of any 
resolution appointing T. solicitor, or of any 
retainer of T. by defendants as solicitor in 
said proceedings, and he gave judgment 
for the defendants. The Divisional Court 
reversed this judgment holding, that the 
retainer was proved, but the Court of Appeal, 
in turn, reversed the judgment of the 
Divisional Court and restored that of the 
trial judge. On appeal to the Supreme Court 
of Canada: 

HM, affirming the judgment of the Court 
of Appeal, that the only matters in issue 
being matters of fact which were found in 
favour of defendants by the trial judge who 
saw and heard the witnesses, and was the 
most competent person to decide these quest- 
ions, and his judgment having been affirmed 
by the court of appeal, it should not be 
disturbed by this Court- 
Appeal dismissed with costs. 

F. R TUua for the appellant. 

Kortkrvp for the respondent 

FIRE INSURANCE. 

{By the late Mr, Justice Mackay.) 

[Regiitered in aeoordanee with the Oopyright Aet] 

CHAPTER VI. 

ThB CONDinONS OP THB PoLICY. 
[Continaed from p. 296.] 
A file being in a house insured, and a gun- 
powder explosion destroying it, the house 



must be paid for by its insurer. But the 
concussion damaging another house, insured 
at another company, this company is not to 
pay, nor the first company either.^ 

Cotton in a warehouse was insured, the 
policy containing an exception against fire 
by means of invasion, <&c., explosion, &c. An 
explosion took place in another house, and 
there resulted an extensive conflagration, 
and the warehouse and cotton were wholly 
consumed. The fire was not communicated 
to them directly from the house in wliich 
was the explosion, but from another house 
fired by the fire from the house in which the 
explosion was. The whole fire was a con. 
tinuous affair. The insurers were held not 
liable upon appeal by them.^ 

The explosion lighted the fire which in a 
single conflagration destroyed the property 
insured, yet the fire was the proximate cause 
of the loss claimed} but the fire was caused 
by explosion. i 

2176. Conditions against keeping of gunpotvder, 

" No greater quantity of gunpowder to be 
" allowed in any house or building assured 
"by this company, or the premises connected 
" therewith, than twenty -five pounds ; and 
'*the keeping any greater quantity than 
** twenty-five pounds shall make this policy 
« void." 

Sometimes it is stipulated that " the keep- 
"ing of gunpowder, for sale, or on storage, 
" upon or in the premises insured, without 
''written permission on the policy, shall 
" render it void." 

SemhU, under the above conditions the 
mere keeping avoids.' A insures his house 

1 15 Annual Rep. La., A. D. I860, CabaUero T. Home 
Mutmil Iru, Co. The proximate cause of the Iom only 
is to be oonAidered. Yet in Waten y. Merehantt Louis- 
ville Itu, Co., 11 Peten, the insurance eompany was 
held liable for an explosion. 

> December, 1868» Supreme Court of United Statesi 
7 Wallace's R. 

' The condition against keeping guni owder is vio- 
lated by keeping half a pound. Qoods, groceries, pro- 
visions, were insured. The policy to be void if the 
assured should keep gunpowder without written per- 
mission on the policy. In the body of the policy per. 
mission waff given to keep 25 pounds of gunpowder for 
retail trade, to be kept in close tin cans and sold by 
daylight only. On the day preceding the Are the 
assnred'i clerk sold half a pound from a wooden keg 
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subject to the first of the above conditions ; 
afterwards he keeps fifty pounds of gun- 
powder in it, for a month, up to the time of a 
general conflagration, when he is seen re- 
moving it out of the house. The house is 
burnt in the general conflagration. The 
insurers go free. Let the clause read, " so long 
as, &C./' else the policy is void. 

If not over 25 pounds weight of gunpowder 
be allowed on the premises, say a store in- 
sured, or where any goods are insured, the 
insurance will be void If over 25 pounds be 
brought into or taken into the store, though 
it be removed before fire happens to the 
store. ^ 

Three adjoining houses were insured by 
one policy, for a sum on each. By condition 
in the policy the keeping of gunpowder was 
to avoid the policy. The houses were let to 
difTerent tenants. The three houses were 
injured by an eirplosion of gunpowder in one 
of them. Neither the insurers nor the in- 
sured knew, previously, of any gunpowder 
being kept in any of the houses. The insured 
sued, but the insurers were, rightly enough, 
held free.' 

In April, 1856, Gibb & Boss insured their 
steamer Tinto for £1,000. The policy of in- 
surance provided that if more than 20 pounds 
of gunpowder should be on the premises, at 
the time when any loss should happen, 
such loss should not be made good. In -Tuly^ 
1856, the boat was destroyed by fire on Lake 
Ontario. At the time of the fire there were 
100 pounds of powder on board the boat, as 
freight At the trial, at Quebec, Gibb & Ross 
offered to prove that it was customary to 
carry on freight gunpowder in vessels like 
the Tinto, but the evidence was refused. 

Upon a question *' At time of the fire was 
there any quantity of gunpowder on board 
said steamer, and if so,what weight and quan- 
tity ?" the jury found "Yes I we find that a 
package containing a hundred pounds of 
powder was on board as freight, and which 



where it had been kept. More had been kept in the 
keg. Held, that the policy was avoided. Shipman v. 
Ofxoepo and 0. fiu, Co., January, 1880, New York Court 
of Appeals. Alb. Law Journal of 1880, p. 154, (Ist vol.) 

1 1 Kerr's N. Br. Rep. 

« WilliarMon r. The Trutteeg of the Fire A»b, of Phila- 
delphia, A . D. 1856. Monthly Law Reporter. 



the owners of the steamer were not precluded 
by the policy from carrying.** 

The insurance company moved to reject 
the last part of the finding, and for hearing 
on the merits, and their motion was granted 
on the 1st June, 1859, in the Superior Court, 
Quebec, and on the merits the Courts finding 
a quantity of powder contrary to the policy 
to have been on the boat at the time of the 
fire, dismissed the plaintiffs' action. 

Upon appeal, the Queen's Bench, by a ma- 
jority of the judges, reversed that judgment ; 
but its judgment was afterwards reversed by 
judgment of the Privy Council, December, 
1862, and the judgment of 1st June, 1859, 
confirmed.^ 

McEwan ei oL, sued on two policies, " on 
stock in trade of general merchandize, in- 
cluding hazardous, contained in building 
described.*' On the policies was endorsed 
this eighth condition: <' Every policy shall 
be void if there shall at any time bs more 
than 66 pounds weight of gunpowder on the 
premises, unless specially provided for in the 
policy." The tenth condition freed the in- 
surers from loss by fire happeniag from 
invasion, &c., or " by explosion of gunpowder 
kept by the insured upon his insured pre- 
mises," &c Fifteenth, that the following 
goods shall be deemed hazardous: "Pitch, 
gunpowder," &c. 

The property insured was destroyed by 
fire. The insurers refused to pay, on the 
ground that the insured had more than 56 
pounds of gunpowder on their premises at 
the time of the fire. A replication was filed 
that the plaintiffs were dealers in gunpowder, 
that the defendants had notice of that fact, 
that the stock of a dealer in gunpowder 
usually consisted of over 56 lbs., and that the 
gunpowder on the premises was part of 
plaintiff's general merchandize, etc. 

The defendant demurred to the replication. 
The demurrer was maintained, the Court 
(in Australia) saying : By the 8th condition, 
the insurers reserve to determine whatquan 
tity of gunpowder, if any, although insured 
as hazardous, they will permit to be stored 
in excess of the limited amount. The plain- 
tiff appealed to the Privy Council, "becauae 



The Beacon L* Jb F, A. Co,, appellastfl, and Oibb 
et al., mpondenlB. 
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the 8th condition did not apply to cases in 
which haxardons goods were specified, in 
the policy, as the suhjects of insurance. 
2nd. Because the 8tb condition did not apply 
to policieB effected, not on buildings, but on 
stock in trader 

The respondent contended that the judg- 
ment appealed from was correct, because 
the undertaking of defendants was con- 
ditional, the condition being that there should 
not be upon the premises at any time, or at 
all events at the time of the happening of a 
fixe, more than 56 lbs of gunpowder. 

The appeal was dismiitsed.^ 

i 177. Hazardous goods. 

The printed part of a policy makes the 
policy null if any hazardous goods are kept; 
yet an insurance itself being on a stock of a 
country store by a policy insuring goods 
such as usually kept in country stores, the 
policy was held good on fire happening, 
though some hazardous goods were kept, 
but not beyond what is usual in country 
stores ; the written matter was held to control 
printed.' 

But some clauses read to prohibit if not 
specially provided for. In such a case, in 
Massachusetts, they hold that generality of 
mention of a country store stock cannot be 
held special providing against the written 
clause against gunpowder.^ 

{ 178. Lou by Oamphene Oil, Spirit Oa$, &c, 

"This Company will not be answerable 
" for any loss or damage to buildings or the 
"contents of building in which is used or 
"stored Camphene Oil, Spirit Gas, or any 
" other article for light, of which Spirits of 
"Turpentine or Alcohol form a component 
"part, unless the same is specially agreed 
" upon, and set forth in the Policy.'* 

Under such condition, must the camphene 
etc. be used or stored at the time of the fire? 
Perhaps. If so, if use have ceased before the 
fire^ insured will recover. 

1 McEwan Hair, Guthridgt (2 Febj. 1800), 13 Moore'a 

p.aR«p. 

« PimAer r. JKjv*« Co. F. /». Co., 36 N. Y. Rep. 

* See IS Alb. L. J. p. 224, u to keepmg of hasardous 
utielot, oampheoo, koroteae, fire works. Mstohea 
•m an lometimM prohibited in storee. 



Some policies have a clause so plain that 
the use of camphene may avoid the policy, 
though the use of it have ceased long before 
the fire. 

Under some policies, camphene oil is not 
to be used without special permission of the 
insurers, and the policy is avoided if use be 
without such permissioD. Under such a 
policy and condition, A may insure his 
house ; afterwards use, without permission, 
camphene oil, for a week or so ; discontinue 
its use ; afterwards his house may bum, and 
the insurers will go free.^ 

In Stettiner, respondent v. OraniU L Co. 
appellants,' insurance was upon goods in a 
building ; lighting the premises insured by 
camphene, "or spirit gas,** without written 
permission on the policy was to " render it 
void." The premises were afterwards lighted 
with burning fluid. One witness said that 
spirit gas and burning fluid were the same ; 
but the Jury found the burning fluid not to 
be the spirit gas mentioned in the policy.' 
It was held by the Saperior Court N.Y., that 
it was wrong in the judge, at the trial, to 
hold that the condition in the policy only 
related to insurance upon bvUdings^ and not 
to insurance upon goods. Judgment would 
have been reversed upon this ground, but 
for the jury's finding that the burning fiuid 
was not spirit gas. 

In Lancaster F. In. Co., appellant v. Lenheim, 
(Pennsyl., 1879, 33 Am. R.) a stock of general 
merchandise was insured, "of all kinds 
usually kept in a country retail store " " ex- 
cept as hereinafter provided.'' Then followed 
that the Co. was to be "exempt from liability 
" for loss where turpentine or benzine were 
"deposited, stored, kept or used without 
"written consent on the policy." The ex- 
empting clause was printed ; the insurance 
clause written. The insured kept both 
turpentine and benzine for sale without 
such consent The policy was held void, 
though those articles might be part of 
merchandise usually kept in country stores. 

1 Hant'8 Merob. Mag. vol. 28.* (A.D. 1852) N. W. A. 
Co,^ Appellant, aad Mead, Respondent. SevM*, sacb 
use avoids the poHcy« though it have been diaoontinued 
before the fire. 

* 5 Daer's R. 
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INSOLVENT NOTICES, ETC. 

Quehee Qfieird Gazette, Sept. IS. 

Judicial AhandonmenU, 

Nftpolten Roasseau. baker, Quebec, Sept. 10. 

Cwnxton appointed. 

Be Henrietta Moasseaa, milliner, Montreal.— Bilo- 
dean k Ronaud, Montreal, joint curator, Sept. 10. 

Be J. H. DaboiB, Drummondrille.— Kent & Tnrootte, 
Montreal, joint curator, Sept. 6. 

B« Charles Lemire, rAssomption.— Bilodeau & Ken- 
and, Montreal, joint curator, Sept. 10. 

Be S. Jacques Omstein, doing business under name 
of S. Jacques, Montreal.— J. MoD. Hains, Montreal, 
curator, Sept. 6. 

Be Louis RoberL— Bilodeau & Renaud, Montreal, 
joint curator, Sept. 9. 

Dividenda, 

Be Anselme Asseliut St. Joseph d*Alma«— Second 
and final dividend, payable Sept. 22, D. Aroandi 
Quebec, curator. 

Be E. Beanlieu et al.— First and final dividend, 
payable OcL 1, Milliet St Griffith, Sberbrooke, joint 
curator. 

Be Bernard SauvagcSt. John's.— Dividend, payable 
Sept. 25, A. L. Kent, Montreal, curator. 

Be Stanislas Gkndron.— First and final dividend, 
payable Oct. 1, Millier & Griffith, Sherbrooke, joint 
curator. 

Be P. A. Lallemand. Dividend, payable Sept. SO, A. 
W. Stevenson, Montreal, curator. 

Be F. X. Iiepace, dry goods, Quebec.— Second and 
final dividend, payable Sept. 29, H. A. Bedard, Quebec, 
curator. 

Be W. E. Potter, Montreal.— Dividend, payable 
Sept. 26, Kent & Tureotte, Montreal, joint curator. 

Be Leandre Proulx.— First and final dividend, pay- 
able Oct. 1, Millier A Griffith. Sherbrooke, joint 
curator. 

Be Anthime Robert et al.— First and final dividend, 
payable Oct. 2. F. Fafard, Upton, curator. 

Be *' The Hibbard Elec Mfg. and Supply Co.." 
Montreal.— First dividend, payable, Sept- 30, A. W. 
Stevenson, Montreal, liquidator. 

Separatum ae to Property, 

Domitilde Matte n, Busdbe Leclair, laborer, Mont- 
real, SepL 8. 



GENERAL NOTES. 

Heads not to bb mixko.— Mr. Charles Kemble on 
entering Brussels found that there was preparation 
milking for an execution that occupied a good deal of 
attention. Three men were to be executed ; but one 
man was remarkable for having committed almost 
twenty assassinations— having broken prison, etc., and 
for being a person of remarkable taleuL Mr. Kemble 
determined to witness the speotacle. Now it is to be 
remembered that at Brussels they do not (or did not) 
execute any criminals after a certain hour in the day ; 
and in order not to run too near this hour, the culprits 
are taken to the block some considerable time before- 
hand. The two undistinguished rogues were melan- 



choly enough ; but the notorious one was anything 
but ehap-fallen. He was well dressed, had a good 
carriage, hummed a popular air, and in all other things 
exhibited the extreme of self-possession. On hia waj 
to the guillotine (or when he arrived there) he said, 
'Now, don't mix my head with those fellows'; keep 
it apart. I would not for the world have it supposed 
that I had such a rascally look as either of these 
vagabonds.' 

In trb Stocks.— Lord Camden, when a barrister, 
had himself fastened in the stocks on top of a hill, in 
order to gratify his curiosity on the subject. Being 
left there by the absent minded friend who had locked 
him in, he found it impossible to procure his liberation 
for the greater part of the day. On his entreating a 
oh&nce passer to release him, the man shook his head 
and passed on, remarking that of course he was not 
there for nothing. 

Wkbstir.— When Daniel Webster, in att*eking the 
legal proposition of an opponent at the bar, waa re- 
minded that he was acsailinga dictum of Lord Gamien , 
he turned to the Court, and after paying a tribute to 
Camden's greatness as a jurist, simply added, ' But 
may it please your Honor, I differ from Lord Camden.' 

Pbofessional Football-Plats bs. — Mr. EveriU, 
Q.C., had a hard task on Saturday last to try and per- 
suade the Court of Appeal, consisting of Lord Esher 
and Lord Justice Lindley, to say that Mr. JubUce 
North's refusal to grant an injunction in Badford v. 
Campbell, the football case, was wrong. The plain tilb, 
two officers of a football club, claimed an injnnetion 
against Campbell, a professional football-player, to 
restrain him from playing for any other olub than 
their own, in breach of his agreement to play for them, 
and also to restrain a rival club from employing him. 
The Court sat beyond the usual hour for rising, and 
listened with good humourod impatience to the argu- 
ments on behalf of the appellants. Lord Esher asked 
Mr. Everitt what use an injunction would be to his 
clients if they got it. They would only seoure a 
sulky player who would, his lordship thought, veiy 
probably kick their football the wrong way. 'But,' 
said Mr. Everitt. Mt is a very important qaestion of 
principle.' 'Principle,' said Lord Esher; *do yon 
mean to tell me that professional football-players 
have any principle? I think the game would be much 
better without them.' The Court agreed with Mr. 
Justice North that it would be a great advance upon 
the older decisions to grant an injunction In suoh 
a case, and dismissed the appeal. — Law Journal 
(London). 

Not So East.— A heavy appeal case was being 
argued in the Second Division of the Court of Session 
by a juvenile but very self-possessed advocate. * The 
case,' said this youthful HortensiuSi ' turns to a large 
extent upon the voluminous correspondence which I 
am about to read to your lordships.' Lord Young, 
who masters documentary evidence as rapidly aa 
Mr. Justice Kay, interrupted him : ' If jrou refer to me 
to the pages of the record, I can soon pick up the 
relevant parts of the letters for myself.' ' Oh no, my 
lord,' retorted the young lawyer, 'it is not nearly so 
easy as all that 1 ' Everybody eiijoyed the joke, but no 
one laughed at it mon heartily than Lord Young. 
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CONVERSATIONS BY TELEPHONK 

The qaestion of the admissibility in evi- 
dence of conTeraationa over the telephone is 
one npon which there are already several de- 
cisions, and, owing to the rapid increase of 
telephonic commnnieation, is of some impor- 
tance. 

Conversations by telephone are like no 
other communications. For instance, they 
have been compared to commanications 
made through an interpreter, but, of course, 
this is grossly inaccurate, for, in the case of 
a conveisation carried on througii an inter- 
preter, whatever doubt there may be as to 
the meaning of the exact words used, there 
is none as to the identity of the speakers. 
Again, they have been compared to conver- 
sations between blind persons or persons in 
neighboring rooms, not in sight of each other. 
This comes nearer to telephonic conversation, 
with the difference, however, that the voices 
of tlie speakers are not altered, as may be the 
case over the.telephona 

While, however, there are obvious limitar 
tions to the reception in evidence of tele- 
phonic communications, their admission is 
in many cases necessary, and the law upon 
the subject may be considered as reasonably 
well settled. 

The first case on the question, so far as we 
know, was People v. Ward (N. Y. Oyer and 
Terminer, 1885, 3 N. Y. Crim. Rep. 483), where 
it was held that it was competent for a wit- 
ness to testify to a conversation over the 
telephone, and to statements made by the 
other party thereto, where the witness called 
said party to the instrument and recognized 
his voice in response. 

It is to be noted in this case that the in- 
strument was a private telephone. The wit- 
ness Fish testified: " I went to the telephone 
and rung up Mr. Ward. It was a direct 
telephone between Grant & Ward's office and 
the bank. I had conversed with defendant, 
^ard, hundreds of times over the telephone, 



and .could recognize his voice very distinctly. 
I recognized it on this occasion." This was 
held sufficient to admit testimony of what 
the defendant Ward said. 

In the case of Wolfe v. Missouri Pacific Ry. 
Co. (97 Ma 473; 10 Am. St Rep. 331), the 
court went farther, it being held that when a 
person places himself in connection with a 
telephone system through an instrument in 
his office, he thereby invites communications 
in relation to his business through that 
channel. Conversations so held are as ad- 
missible in evidence as personal interviews 
by a customer with an unknown clerk, in 
charge of an ordinary* shop* would be in rela- 
tion to the business then carried on, and the 
fact that the voice at the telephone was not 
identified does not render the conversation 
inadmissible. 

But the court properly added : The ruling 
here announced is intended to determine 
really the admissibility of such conversations 
in such circumstances, but not the effect of 
such evidence after its admission. It may 
be entitled in each instance to much or little 
weight ia the estimation of the triers of fact, 
according to their views of its credibility and 
of tlie other testimony in support or contra- 
diction of it. 

We have always felt doubtful as to whether 
the court did not go a little too far in this 
case. It is evident that a clerk in an ordin- 
ary shop, in apparent charge thereof, has a 
somewhat different authority to speak for 
his employer than an unknown person speak- 
ing over a telephone. In each case it is a 
question of presumptive evidence, but the 
presumption is very much stronger in the case 
of the clerk in the store than of the speaker 
over the telephone. The question as to where 
is the clerk is absolutely determined ; as to 
where is the speaker over the telephone is 
only a matter of very great probability. 

On the second point, that an identification 
of the voice of the speaker through the tele- 
phone is not necessary to make his declara- 
tions admissible, we think the court went to 
a very great extreme, and we doubt whether 
this ruling should be followed. 

A rather curious case, decided some years 
before the last one cited (Sullivan t>. Knyken- 
dall, 82 Ky. 483 ; 66 Am. Rep. 901), was that 



306 



THE LEGAL NEWS. 



of a conversation which took place, not di- 
rectly between the parties over the telephone, 
but through the operator in charge of a pub- 
lic telephone station. It was held by a 
divided court that the person who received 
the message from the operator could state 
what was told him where there was evidence 
that the other party did in fact use the tele- 
phone at that time. It is evident that the 
operator could not be expected to remember 
the conversation. It would seem, however, 
that this case also goes pretty far, and that 
the statements of the party who alleges that 
he receives such a . message should be 
strongly corroborated, at least as to the 
presence of the other party at the other end 
of the wire at the time testified. 

In a recent case, Banning v. Banning (80 
Cal. 271 ; 13 Am. St Rep. 156), it was held 
that the fact that a married woman Is not 
personally present before a notary at the 
time he takes her acknowledgment, through 
a telephone, she being three or four miles 
from him, will not vitiate such deed, because, 
in the absence of fraud, accident or mistake, 
the certificate of the notary in due form is 
conclusive of the material facts therein stated. 

In this case it was clearly proved that the 
acknowledgment was made through the tele- 
phone. 

These appear to be all the decisions so far 
on the question. — N, Y, Lato Journal 



ROMANCE OF THE LAW, 

If verification of the old saying that " Truth 
is stranger than Fiction" were needed, it can 
be found in the account of the extraordinary 
case of Pickett v. Lyon tried at I^wes before 
Mr. Baron Huddles ton and a special jury, on 
the 13th, 14th and 15th August last A full 
report of the case will be found in Tlw Times 
(weekly edition) for 22nd August 

The plaintiflf was a " costumier " or lady's 
driessmaker, and he sued to recover a bal- 
ance of nearly £900 on a total account for 
nearly £2,000, for dresses supplied to defend- 
ant's wife since their marriage in June, 1888, 
down to February, 1889, during which period 
of scarcely nine months, the bills came to 
over £1,900. 



The defendant's wife, who had nm away 
from home, came to London in 1877 at the 
afse of sixteen, and had for many years lived 
an immoral life. She subsequently assumed 
the name of " Mrs. Spencer Stanhope," used 
the crest of that family on her cards and 
writing paper, lived in fashionable neigh- 
bourhoods and pretended to be a widow, 
receiving money from unknown, but easily 
imagined sources. She became acquainted 
in August, 1886, with Captain Warner, a 
gentleman of large property in Leicester- 
shire, who allowed her, for two or three 
years, the very large sum of £4,000 annual- 
ly. She lived with the Captain, when in 
town, in Belgrave-road as Mrs. Stanhope, he 
taking the name of Captain Stanhope. 

Early in 1888, while in London, she casn- 
ally made the acquaintance of Lieut Lyon, 
of the Life Guards, then twenty -six years of 
age, and married him secretly in June the 
same year, under the name of Fitz-Lyon. 
He had, after the payment of his regimental 
and customary expenses, some £500 per 
annum. She represented to him that she 
was a woman of ample private means. They 
took a house in Portland terrace and lived 
there till September. She desired her hus- 
band, for the sake of secrecy, not to call at 
the house in Belgrave-road, though she her- 
self was in the constant habit of repairinjj 
thither to meet Captain Warner, who, how- 
ever, had no idea till March, 1889, that ** Mrs. 
Stanhope " was married, nor did the husband 
know of Captain Warner. When she then 
informed Captain Warner of her marriage, 
he completely parted from her, giving her 
£1,000 as a wedding present 

The deluded husband had no idea of this 
state of affairs, till it was accidentally dis- 
closed to him during the course of an action 
that had been brought, in April, 1890, by one 
Bonner, a jeweller, for jewelry supplied to his 
wife. On receiving this dreadful intelligence 
from his counsel in the case, the unfortnnato 
man was so shocked that he burst into tears 
and was removed from the court room. He 
refused to see his wife and instituted diverts 
proceedings which are still pending. In the 
present case the wife actually appeared as a 
witness on behalf of the costumier, against 
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her deeply wronged husband, and went so 
far as to allege that her husband was not 
only awazB all along of her intercourse with 
Warner, but really sanctioned her visits to 
him, and knew of her receiving money from 
him ! This incredible statement was repelled 
by the husband and further negatived by 
expressions in letters of the witness herself. 
The learned judge in addressing the jury 
charged strongly against the plaintiff and 
made severe strictures upon the conduct of 
Ihe wife, remarking : " I should have put an 
end to the case if it had not been that a 
most frightful accusation has been introduc- 
ed against Mr. Lyon, which I thought, ought 
to be submitted to you. For the plaintiff's 
counsel was not content to put the case upon 
mere authority. He has charged that this 
gentleman connived or conspired with his 
wife to allow her to have intenx>ur8e with 
another man during their married life, and 
that, therefore, from that bare motive he 
endorsed or allowed the plaintiff to give her 
credit That is a frightful issue.'' 

The jary retired, about 3 o'clock, to consider 
their verdict, one of them observing (as was 
underetood) that all but one were agreed for 
a verdict in the defondant's favour. This 
juryman still proving obdurate, they were dis- 
charged by the learned judge, on their com- 
ing into court at 10 minutes past 7, and 
judgment was by his direction entered in 
favour of the defendant husband, with costs. 
Explaining his action in taking this unusual 
step the judge remarked that at the close of 
the plaintiff's case the Solicitor-General had 
requested him to rule that there was no case 
to go to the jury. He intimated his opinion 
pretty strongly that there was not, but did 
not say then what ought to be done in that 
connection, and with a view of giving the 
jury au opportunity of indicating, still fur- 
ther, Mr. Lyon's character, he left the matter 
to them. When, however, they were dis. 
charged without a verdict, in furtherance of 
the repeated request of the Solicitor-General, 
be gave judgment for the defendant with 
costs as above stated. So ends a very sad 
case which, says The Times, is ** one of the 
most extraordinary, perhaps, that ever came 
before a court of law," and concerning which 
the learned judge remarked " We have here 



the history of the modem Aspasia."— If extern 
Law Times. 



COUR DE MAGI8TRAT. 

Montreal, 23 mars 1889- 
Coram Champaonb, J. C. M. 

TURGBON V. DbLORMBL 

Transport de crSances^SignifioaUonr—Droit 
d'action, 

Jug6 : — Qu'il n*y a pas de lien de droit entre le 

demandeur et le difendcur si le transport 

n*a pat iU signifil avant VacUon ; et que la 

si{fnification de Vaction ne tient pas lieu de 

signification du transport, 

Ce jugement fut rendu conformement & la 

jurisprudence etablie par la Cour d'Appel, & 

Montreal, di&ns Proivse d: I^icholson, M. L. R., 

5 Q. B. 151. 

P, U. Renaud, avocat du demandeur. 
Prifontaine, St-Jean & Qouin^ avocats du 
d^fendeur. 

(j. J. B.) 



COUR DE MAGI8TRAT. 

Montreal, 22 juin 1889. 
Coram Champaonb, J. 
GRANGBRetal V. David. 

Billets de concert— Vente-'Agent'-'ReddUion 
de compte, 
Jug6 : — Qu^une personne qui se charge de vendre 
des billets de concert pour un autret et en 
regoit une certaine quantiti, doit en rendre 
comptCf soit en en remettant la valewr en ar- 
gent ou les hiUets mSmes non vendus d mains 
depertc de ces demies par force majeure. 

Les demandeurs poursuivent le d£fendeur 
sur un compte. Le d^fendeur admet leoompte 
et offre en compensation jusqu'au montant 
de $2.25, la valeur de billets de concert que 
les demandeurs se seraient chaig^ de vendre 
pour lui, k son profit, et qu'ils n'ont pas iv^u 
et qu'ils ne lui out pas remis. La balance 
du compte ayant 6t4 offerte avant Taction, 11 
renouvelle ses offres avec consignation. 

Le jugement fut rendu suivant les offres ; 
les demandeura ayant accepts du d^endeur 
des billets A vendre pour un concert devaient 
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lea lui remettre dans le cas oil ils n'ont pas 
^te venduB, & moins d'^tablir que oes billets 
sont disparus par force majeure. 

Jagement poar le d^fendeur. 

P. B. Lavioletif, avocat des demandeurs. 

Loranger & Beavdin, avocats du d^fendeur. 

(J. J. B.) 



SUPERIOR COURT—MONTREAL^ 

Capias— Affidavit — Riponse en droiL 

JugS :— Que dans une requite en contesta- 
tion d'un capias, le requ^rant ne peut invo- 
qner que des moyens se rapportant A la faus- 
set6 ou A riU^galit^ de Taffidavit, mais non 
ceux qui ont rapport A Tirregularite de Tto- 
anation du bref. — Chaput et ai. v. Porcheron, 
Taschereau, J., 13 mai 1890. 

OpponHon — Contestation en droit — Riponse en 
fait— Motion. 
Jugi ;— Que Pon ne peut r^pondre par des 
questions de faits ft une defense en droit en 
contestation d'une opposition, et que sem- 
blable riponse en &it pourra dtre renvoy^ 
sur motion.— JStiwW v. Wyatt, Mathieu, J., 
29 mai 1890. 

Declaration de pcUemiti — Jvridiction — All- 
ments — Administratew, 

Jugi:— Qae Tobligation alimentaire est 
purement personnelle, et que les dispositions 
de Tarticle 34 C.P.C. n'y sont pas applicables ; 
de sorte qu'un fils naturel ne peut poursuivre 
Tadministrateur de la succession de son 
p^re, nomm6 et domicilii dans la Province 
d'Ontario, en declaration de paternity et 
pour pension alimentaire; parce que son 
pr^tendu p^re avait, avant sa mort, son 
domicile dans le district de Montreal, oil sa 
succession se aerait ouverte ; la Cour Sup^ri- 
eure dans ce dernier district n'ayant pas juri- 
diction. — Dion v. Ocrvanf Ouimet, J., 30 mai 
1890. 

J0^ 

Billet promissoire — Endosseur — ProtSt — No- 
taire — Prite-nom — DSlai . 

Jugi: — lo. Qu*un notaire qui est un des 
endosseurs sur un billet promissoire n'a pas 
le droit d'instrumenter comme notaire, pour 

* To Appear in Montreal Law Reports, 6 S.C. 



protester le billet, quand m^me 6tant le por- 
teur de ce billet, il aurait efface son nom et 
Taurait transports k un pr6te-nom k la requi- 
sition duquel se ferait le dit prot^t; un 
i)areil prot^t est nul, et les endosseurs sont 
d^harg^ ; 

2a Qu'en loi, un endosseur porteur d'un 
billet, qui accorde du d61ai au faiseur, sans 
le Gonsentement des autres endosseurs, perd 
son recours oontre ces endosseurs, lesquels 
se trouvent d^charg^. — Pelletier v. Brotaeau, 
Ouimet, J., 30 mai 1890. 

Charte de la Citi de MontrM — Amendes— Ac- 
tion qtd tarn. 

Jugi:— lo. Que d'aprds la Charte dc la 
CM de Montreal, en force depuis le 21 mars 
1889, les poursuites pour le recouvrement des 
amendes ou p^nalit^s imposSes par la Charte 
doivent 6tre port^ devant la Cour du Re- 
corder, qui seule a juridiction ; 

2a Que ces actions doivent en outre ^tre 
intents par la Cit6 de Montreal, qui seule 
doit en b^n^ficier en entier, et ne peut I'^tre 
par des actions qui tarn ordinaires. — Davclvy 
V. Hurteauj Taschereau, J., 8 mai 189a 

Corporation mvnicipcLle — Povrsuite en domr 
mages — Avis. 
Jugi:—(i\XQ Ton ne peut poursuivre en 
dommages une corporation municipale sou- 
mise au Code Municipal, pour dSfaut d'entre- 
tien des chemins ou cours d'eau, sans lai 
avoir donn^ un avis de quinze jours (CM. 
arts. 793 et 878) ; Tavis est n^cessaire mtoe 
dans le cas oil dans une action d'une autre 
nature, le demandeur joint ft son action une 
demande de dommages.— iSento2 v. Corpora- 
tion de la paroisse de St. Bruno, Taschereau, 
J., 14 mai 1890. 

Shirif— Vente de meubles et immeukles—Opposi- 
tion—Art, 554, C.P.C. 
Jugi: — Que lorsque le shirif a saisi les 
meubles d'un d^fendeur, et que P^pouse de 
ce dernier a fait une opposition afin de dis- 
tralre re clamant les meubles comme sa pro- 
pri^te, en vertu de son contrat de manage, 
rien n'emp^che le dit shSrif de saisir et de 
proc^der ft la vente des im meubles du d^fen- 
deur nonobstant Tarticle 554 C.P.C.— Par- 
son* V. Berthelet, Mathieu, J., 23 mai 1890. 
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D^amaHon — DifeMe—Agffravatvm d'offerue — 
RfoneuTB pvibHques—Etponu en drtAt. 
Jugi ;— Qae dans UDe action en dommage 
poar difiamation de caract^ie, dans laquelle 
la demandeiesae se plaint qne la d^ender- 
eese a fait circnler dans sa paroisse de calom- 
nies propres k la miner dans son honneur et 
sa r^potationy la d^fenderesse pent plaider 
que les accusations incrimin^s avaient no- 
ioirement conrs dans la dite paroisse, et 
^taient r^p^t^s publiqnement par diverses 
personnes, nne response en droit & cette 
partie de la d^ense sera renvoy^e. — Robert 
V. de MonHffny, Loranger, J., 31 mai 1890. 

Amgnation^Huimer—DiffirenU dUtricts. 

/ti^^:— Qu*un bref doit etre execute par 
rhuissier anqnel il est adress^ ; qu'ainsi un 
bref adrees^ & ancun des huissiers du dis- 
trict de Joliette, ne pent ^tre ex^nt^ par un 
hniasier du district de Montreal, d Joliette, 
district de Joliette. — Lajorce v. Landry, 
Mathien, J., 29 mai 1890. 

OoTie-postak — Injurei — Dommages exemplaires, 
Jvgi : — Que Tenvoi d'nne carte-postale avec 
les mots suivants Merits dessus : ** Received 
the amount all right—nicdy caught in your oun 
trap — honesty i$ the best policy— your confidence 
games will work no more— you do not need a 
dipioma^^est on your laurelSf deeds go further 
than wofds^ihough your words of Saturday and 
Monday were strong enough, Au revoir^* est 
one injure; et que, en Tabsence d'aucun 
dommage r6el, le d^fendeur doit 6tre con- 
damne & dee dommages exemplaires. $40.00 
de dommages accordees. — 0*Brien v. Semple, 
Msthieu, J., 30 mai 1890. 



FIRE INSURANCE. 

{By the late Mr. Justice Mackay.) 

IRegistered in a«oordanoe with the Copyright Act] 

CHAPTER VI. 

Tub CoMDrriONS of thb Policy. 

IContinued from p. 903.] 

The reporter disapproves of this ruling 
and he cites several cases, one the Phoenix 
Ins. Co. V. Taylor in Minnesota. The insur- 
ance was *' on a stock of goods consisting of 
a general assortment of dry goods, groceries, 



crockery and such goods as are usually kept 
in a gefaeral retail store." By a printed clause 
keeping of gunpowder was prohibited " unless 
consented to in writing on the policy." 

It was held that the writing controlled 
the printing, and that the written words 
would authorize the gunpowder, it being 
proved that it was usually kept in general 
retail stores. Angell J 14, 15 cited. 

In a case of Morpe v. Buffalo F. Jc Mar. 
Ins. Co., in Wisconsin,^the insurance tvas on 
a steamer, the policy to be null if camphene, 
naptha, benzole, benzine, crude or refined 
coal or earth oils were used on the premises 
without written consent Kerosene oil was 
used to light the cabin and saloon, and the 
insurers were condemned though kerozene 
was admitted to be refined coal or earth oil. 

A man insures a building used as a 
distillery, but says that all distilling shall 
cease in ten days. He carries it on for thirty 
days ; then a fire occurred afterwards. The 
insurance company was freed from liability .^ 

Ch. J. Abbott's (Lord Tenterden) judgment 
in Weir v. Aberdein^ seems not to be approved 
by Story, J., in McLanahan v. Univ. I. Co.*^ 
but is approved seemingly by Kent, Com : 
Vol. IIL [289]. Kent says Lord Tenterden's 
argument is " very weighty " to the eflect 
that a " defect cured before a loss, subsequent 
loss recoverable." (In marine insurance 
where ship was unseaworthy at firtf^) 

Ch. J. Abbott supposes two ancliors to be 
required, the vessel sails with only one. 
Before the loss it has gotten a second. The 
loss happening later, the insurers shall pay, 
he says. 

But Story seems to say wo, in 1 Peters, lb. 
Wherein does.this case differ from one of a 
vessel said on face of the policy to sail with 
50 men ; but sailing with only 4(5 ? There 
was breach of warranty ; though it get four 
a month afterwards and before loss, the 
insurers are free. DeHahn v. HarlUy. " Proper 

1 11 Am. Rep. 

« Coaaation, 6 Feby., 1856. Nullity was held even as 
to moTables therein. 
3 2Bam. <feAl(i 

* 1 Peter's R. 

* The contrary was judged in the privy council in 
a ease from Quebec, 1809. 
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manniDg " is even an implied warranty, 
says Marshall. 

In Weir v. Aberdein, the underwriters were 
held to have been aware of things, and to 
have assented to the vessel's putting back, 
and so were condemned. It really was not 
a decision contrary to Forshaw v. Chahert * 
in which last case the underwriters were 
freed, though the loss of the vessel was after 
all that liad been wrong was rectified. A 
ship was {>ent out unseaworthy, and put into 
a port and was made seaworthy, and after- 
wards was lost^ 

J 179. LoM by negligent deposit o/ashea. 

" This Company will not be liable for any 
''damage caused by fire originating from 
'depositing ashes or embers in wooden 



Losses by negligence of servants or tenants, 
must generally be paid by the insurers, but 
if, in the face of a condition such as above, 
fire happen by violation of the condition, 
the insurers will be free. 

Even without such a condition, gross 
personal negligence of the insured or his 
servants may amount to fraud, and the 
insurers in such case will go free; if for 
instance the insured's servants be in the 
habit of depositing ashes in wooden vessels 
in a stable adjoining the insured's house 
insured, and the insuied be notified of the 
fact, and asked to prevent such conduct, but 
does not, and the stable catch fire and 
communicate fire to the house insured, the 
insurer may be freed. 

Suppose a policy for 12 months, renewable 
by annual payments of premium, that obliged 
the insured to conform to all regulations of 
police, and he having introduced a furnace, 
to heat his house, had not gotten it certi- 
ficated, if fire happened from any cause 
whatever, semhle, the insurer would be free. 
But if after the insured had got itcertificated, 
a renewal premium be taken by the insurer 
and a fire later happen, semble the insurer, 
would be liable, and not to say that the policy 
once was void for a time of no certificate. 

Suppose a condition to forbid entering a 
stable at night with a lighted candle. Though 

1 3 Br. A B. 



no mischief has ensued, the policy is vacated 
by entering the stable at night with a lighted 
candle. There was a possibility of causing 
a conflagration. [262] Vattel by Chitty. But 
Alauzct says that in amurance terrestre it is 
not as in marine insurance, where a deviation 
once made, the policy is avoided. He would 
not be free if fire happened in a general 
conflagration for instance, noifrom the lighted 
candle. 

Parsons favors Alanzet— Parsons on Con- 
tracts — Conditions—Introduction. He says 
there is a difference where one is bound to 
do a thing actively before the other shall be 
bound to pay. But query ? If a man say, 
you to pay me, but not if I do a tiling, 
(passively -even) or allow a condition of 
things stated, surely the man ought to be 
bound. 

If a condition order the insured to comply 
with police or city regulations as to sweeping 
of chimneys, if he do not comply, and fire 
take from a chimney, the insurer is free. If 
the condition be that chimneys shall all be 
swept once a month, default on the part of 
the insured will free the insurers. If the 
condition read that the insured shall observe 
the police regulations as to sweeping of 
chimneys, and these order sweeping onoe a 
month, it is the same thing. 

2180. Fire8 resulting from hurricanes, earihr 
quakes, and burning of forests. 

Some companies except fires resulting 
from hurricanes, earthquakes, and burning 
of the forests, or from fire set for clearing 
lands. ^ 

SfiaWf upon Ellis, says ; *' In order to bring 
a loss within the protection of a fire policy, 
it must appear that fire was its proximaie, 
or rather its efficient cause, and not merely 
incidental to it." * 

If he mean that the falling of a mill, and 
fire afterwards happening in it from dis- 
placement of the stoves, would give no action 
to the insured, he is wrong. Suppose a fire 
to take place from the falling of a bailding 
having stoves in it The insurer must pay. 
The amount of loss is another question, and 

^ See Oilman y. The Queen, at Cornwall, Oct, 1871. 
^ In concussion, by explosion of gunpowder far off, 
fire is not the proximate cause of loss. 
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where only goods are inaared, the qaestion 
might be different, as to their value, from 
what wonld be the question of the value of 
the iallen house. 

If companies wish to avoid such losses, let 
them stipulate against them as against losses 
from hurricanes, etc. 

A church takes fire ; its steeple, burning, 
falls on a house and damages it This house 
is insured; the owner of it must recover 
against his insurer. 

So of a factory, the chimney of which 
might so fall.^ 

A brick building is insured ; it falls ; all is 
rain. Immediately a fire takes place in the 
niins. The insurance company is freed. ' 

A collision of steamers took place, followed 
by a fire almost immediately. The insur- 
ance company was held liable.* So fire may 
be the result of a flood. 

In the case of Commercial Union Ass. Co. v. 
The Canada Iron Mining <fc Manufacturing 
Co.* the policy contained a condition against 
loss by fire, by earthquakes, or by burning of 
forests. During the existence of any of the 
contingencies aforesaid, the policy to be sus- 
pended. The forests in the neighborhood 
were burning at Uie time of the loss ; so the 
company was freed. The original Court held 
that it had not been proved that the build- 
ings insured were destroyed by forest fire, 
80 it condemned the insurance company. 
The Queen's Bench reversed, and dismissed 
the plaintiff's action. 

J 181. Damage caused by mismanagement of fur- 
naces, etc* 

The insurers sometimes stipulate not to be 
anNwerable for loss or damage on stocJc of 
any kind, occasioned by misapplication of 
fire heat in manufactorie.s or for loss or 
damage by natural heating of hay, corn, or 
goods of other kinds. 

Damage (from mismanagement of regula- 

1 JohruUm V. WeH of Scotiand In*. Co, Boll's Illus- 
trations, Vol. 1. 

» Nave et aL v. Home Mut. Itvt. Co. Missouri, 1806. 
Bennett, p. 88. 

*Orrntan Int. Co. y. Sherlock. Ohio, A.D. 1874. 
Beonett, p. S^ 

M8 L. C. Jurist, Queen's Beooh, Montreal. A.D., 
1873. 



tors or furnaces) by heat alone, without igni' 
Hon, even where there is no express provi- 
sion, is not covered by the ordinary policy 
against loss or damage by fire ; a fortiori^ 
where the above stipulation is introduced, 
and the misafiplication of fire heat occasions 
ignition, the insurers will not be liabl& ^ 

But a policy would have to be very special 
to work to prevent an insured recovering 
loss caused to his goods by mere fire heat, if 
these goods were damaged, in his house, 
from a fire burning down his neighbour's, ad- 
joining his. It is going too far to say^ as 
some do, that the loss must not be by mere 
heat, without ignition. There are cases in 
which no ignition may be on the insured 
premises, yet damage may be done to goods 
in them by fire heat, for which the ii. surer, 
under the usual policy, would be liable. 

If a house opposite mine be burning, and 
mine be singed, and threatened, the insurers 
must pay the damage by heat. And if water 
be thrown into my house then and there, to 
prevent fire seizing it, the company is to pay. 

Art. 2581 of the Civil Code of Lower Can- 
ada says that the insurer is not liable for 
losses caused merely by excef^sive heat in a 
furnace stove, or other usual means of com- 
municating warmth, when there is no actual 
burning or ignition of the thing insured. 

^182. Goods held in trust or on commission. 

*' Goods held in trust or on commission 
"must be assured as such, otherwise this 
" policy will not cover such property ; and in 
'* case of loss, the names of the respective 
" owners shall be set forth in the preliminary 
** proofis of such loss, together with their res- 
" pective interests therein. Goods on storage 
"must be separately and s{)ccifically in- 
"sured."-' 

Goods were insured by R., which he had 
taken in pawn; he insured them as hia 
They were lost by fire, and it was held that 
the insured could not recover for them, not 
having declared as the condition required. ^ 



* AtuttH V, Dmc, 6 Taunt. 

' See ante, who mny insure ? In Waten r. The Mtm- 
arch L. d' F, f. Co., it was decided that, held in trust 
means in any way in trust, directly or indirectly. 

> Jit^fel y. NanhvUle M. <f F. fw. Co., La. Annual 
Rep. of 1852. 
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Where an insurance is taken for the bene- 
fit of another than the party effectini; the in- 
surance, extrinsic evidence may be resorted 
to for ihe purpose of ascertaining the interests 
intended to be covered.^ 

In the case of North British Mercantile Ins. 
Co. V. Moffatt etal.,9L policy was issued cover- 
ing ''merchandize (the assured's own), in 
trust or on commission, for. which the as- 
sured are responsible," in or on certain ware- 
houses, wharves, &c., of which BoaPs wharf 
was one. Certain chests of tea were des- 
troyed by fire at Beal's wharf. The teas iiad 
been deposited in bond by the importers 
with tiie wharfinger, who issued warrants for 
them. Mofiatt et al. had bought the teas 
from the importer, who endorsed the war- 
rants to Mofiatt et al. in blank. Moffatt et al. 
had resold the teas in lots, and been paid for 
them. They held the warrants, however, 
but for their customers. Fire happened. 
The insurance company paid what Moffatt 
et al. claimed, it being agreed that they might 
sue to recover it back, on the ground that 
they were not liable. The Common Pleas 
held plaintiffs to be right, and that at the 
time of the fire the teas were no longer 
at the risk of Moffatt et al. ; the teas 
were not within the wurds of the policy, 
** in trust or on commission, for which they 
are responsible." Judgment went for plain- 
tiff.* 



^ Lee et nl., Respdts., v. Ad»it et al, Appltc., 10 Tif- 
fany, N.Y. The policy oontaincd a clause : ** property 
held in trust or on commission must bo insured as 
such, othenrise the policy will not cover such prop- 
erty." L. & II. were paid in full for their loss, but 
would not admit A.JI: Co. to participate, though A. & Co. 
declared, after the fire, to approve all policies taken 
by L. & H. It was proved that before the fire A. A Co. 
had in conversation admitted that their stuff with 
L. 4& U. was at their own risk at their aseuts. A. & Co. 
were sued in aiHumpHvt on account, and were con- 
demned in favor of L. & II., who wished to get some 
insurance money. 10 Tiffany's Rep., p. 89. It is not 
sufficient, in such cases, that the owners had an inter- 
est to which such an insurance might extend. It must 
be shown that the owner was the one for whom 
the insuranoc was, in fact, intended. Extrinsic 
evidence may be resorted to, to show what in- 
terests were, in faot, meant to be insured. Duer, 9th 
Lect. cited. 

« Common Pleas, Nov., 1871. 



INSOLVENT NOTICES. ETC. 

Quebec Officinl Oaaette, SepL ID. 

Judicial AbaiulonmenU. 

Robert G. Berry, veterinary surgeon, Sherbrooke, 
Sept 16. 

Dame Marie Goyette* doing boslness under name of 
Dame Louis Baril Sc Cie., Iberville, Sept. U. 

George 11. GaQvreau,dry goods, Montreal, Sept. 17. 

CurcUor* appointed. 

He France Binotte, carriage-maker, St. Ferdinand 
d'Jlalifax.-J. B. M6that. Arthabaskaville. caratar, 
Sept. 15. 

He Wa. Donahue A Co t wholesale grocers, Mont- 
real.^A. L. Kent and A. W. Stevenson, Montreal, 
joint curators, Sept. 18. 

Re Emory Lacasse, plumber.— Bilodeaa <fc Renaud, 
Montreal, joint curator, Sept. 15. 

He Joseph L*Abb6, trader, Quebec. —II. A. Bedard, 
Quebec, curator, Sept. 15. 

He Albert MruisoMi.— 0. Desmarteau, Montreal, 
curator, SepL 1 1. 

He James Roberts.— 0. Desmtirteau, Montreal, cura- 
tor. Sept. 12. 

He A. F. Weipert & Co., tniders, Qaebee.— H. A. 
Bedard, Quebeo, curator, Sept. 17. 

Dividende, 

Be A. Barr^, trader, I'Ange Gardien.— First and 
final dividend, payable OoL 10i J. Morin, SU Hya- 
cinthe, curator. 

He A. Hubert Bernard, trader, St Jean. Isle 
d'Orl^ans.— First and final dividend, payable Oct 6. 
U. A. Bedard, Quebec, curator. 

He Tho9. Gdd^on Chenevert, St Cuthbert— First 
and final dividend, payable Oct 6, A. Lamarche, 
Montreal, curator. 

He Augnste D'Anjou, trader, St Mathiea.— First 
dividend, payable Oct 6, H. A. Belard, Quebeo, 
curator. 

He P. E. Fttg^re, grooer.— First and final dividend, 
payable Sept 26, Bilodeau k Bedard, Montreal, joint 
curator. 

He Wm. Gari^py, Montreal.— Dividend, payable 
Oct. 10, J. Frigon, Montreal, curator. 

He J. P. Perrault, trader, Ste. Anne de la Parade.— 
Firsit and final dividend, payable Oct. 6, H, A. Bedard, 
Quebeo, curator. 

Separntvtn as to Properly. 

Marie Lda Bessette vs. X^nophile Barbeau, M mt- 
real. Sept 12. 

Marie Lacouture vs. Bruno Mongeon, N.P.« Mont- 
real, Sept. 

Appointmtnte, 

Louis Rainvilleand Henri Lanrier, of Arthabaska- 
ville, tobe joint prothonotary of the Superior Court, 
Clerk of the Circuit Court, Clerk of the Crown, Clerk 
of the Poticc and of the Seasions of the Peace for the 
district of Artbabaaka. 
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Vol Xni. OCTOBER 4, 1890. Na 4a 

The September Term of the Court of 
Queen's Bench, at Montreal, commenced 
with 96 appeals on the list This was a 
slight increase on the September list of last 
year, when the nmnber was 87. That the 
list has remained pretty nearly a fixed 
quantity for some years, is apparent from 
ti&B following: — 



Sept 18B2.. 
•• 1888.. 
" 1884 
•• 1885. 



.107 
..106 
.. 84 
..98 



Sept. 1886 109 

" 1887 89 

«• 1888 84 

" 1889 87 



Considerable progress was made during the 
twelve days of the September Term, the 
Court rising with 31 d^lib^r^s, besides two 
cases in which judgment was rendered a few 
days after the hearing. 



The trial of Birchall, for the murder of 
young Benwell, which terminated at Wood- 
stock on Monday last in the conviction of 
the prisoner, seems to be one of those cases 
where circumstantial evidence is as convin- 
cing as the most direct testimony. Birchall 
was traced, in company with the deceased, 
to the scene of the crime, and it was proved 
that he had come away alone. Before the 
identification of the body, he was busy carry- 
ing out his scheme to defraud the deceased's 
&ther, and thus disclosed the motive of the 
crime very clearly. The cutting out of the 
marks on the clothing of the deceased, was 
an operation which showed great coolness, 
and was nearly successful in destroying the 
chance of identification; but the act turned 
strongly against the accused, (who alone had 
an interest in preventing the identification) 
when the finding of a cigar holder inscribed 
witli Benweirs name, in the snow, ten days 
later, put the police upon the right track. The 
chain of evidence was so complete, that the 
ingenuity of BirchalPs counsel was unable to 
make any impression upon it, and the jury, 
like every one else who has followed the de- 
velojunents of the trial, had no hesitation in 
coming to the conclusion that the accused 



was guilty. He himself preserved a discreet 
silence as to his movements on the day of 
the murder, it being impossible to offer any 
explanation, of which the falsity would not 
have been immediately apparent 



On the subject of dog law, the Law Journal 
(London) has the following:—" It was a Scot- 
tish judge who remarked that every dog was 
entitled at common law to at least one worry. 
This dictum may have been considered witty 
at the time» assuming that its flavor was ap- 
preciated, but when the joke is handed down 
by one generation of judges to another, as a 
rule of law modified (so far as cattle are con- 
cerned) by statute, we think it is time to 
protest The true principle on which the li- 
ability of the owner of a domestic animal 
for mischief done by such animal is ascer- 
tainable, may be shortly stated. Domestic 
animals are presumed to have inherited or 
acquired, good manners, and to be thoroughly 
under the control of their owners and keepers. 
This presumption is not always justified by 
the facts. Whenever, in case of injury by a 
domestic animal, it can be proved (1) that 
the animal is, in fact, of a fierce or mis- 
chievous disposition, and (2) that such fact 
was known to the animars owner or keeper 
at the time of the alleged injury, the cause of 
action against the owner is complete. The 
gist of the action is the scienter. It is not 
unlawful to keep a mischievous horse or dog ; 
but one who keeps it with knowledge of its 
mischievous propensities, keeps it at his 
peril, and is liable for the consequences of its 
misbehavior. The fact tdaX it has kicked, or 
bitten, or gored, or attempted to kick, or bite, 
or gore, some person or animal (not cattle) 
on a previous occasion, is some evidence of a 
vicious disposition, but it is not conclusive. 
But a plaintiff's inability to prove a partic- 
ular act indicative of ferocity, is by no means 
fatal to his case. An animal may have 
earned an evil reputation by reason of its 
mischievous propensities, although the plain- 
tiff is not in a position to call witnesses to 
prove any overt act before the one by which 
he has been injured. If the owner is proved 
to have had notice of his animal's reputation, 
and the plaintiff is proved to have been wan- 
tonly attacked and injured, there is a primd 
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fade case for the owner to answer." In this 
proTinoe however, " the first bite *' is not ad- 
mitted as a defence to an action for injury 
done by a dog, however good its repatation 
may have been previously. 



OOUR DE CIRCUIT. 

MoNTRiAii, 21 fevrier 1890. 
Coram Cabok, J. 

MOOBB V. W^LLACB. 

DtoU de ritention — Pension et logement 
Juo6 : — ^lo. Qu*un maUre de pennon peut, aprhs 
trois moiSffaire wndre les effete de son pen- 
sionnaire pour ce qt^U doit de pension. 
2o. Qu*U a ce droitf ind^endamment de tout 
autre recours judiciaire, 

Wm. A. Moore, par voie de saisie-revendi- 
cation, fit entiercer A la fin de Janvier der- 
nier (1890), des hardes et effets de toilette 
qu'il 6valua & $91.50, et qui se trouvaient en 
la possession de Wm. Wallace, un mattre de 
maison de pension. 

Wallace^ par sa defense, admit la propri^t^ 
et ne contesta pas la valeur des effets reven- 
diqu6s. II all^gua en outre, que Moore, lui 
devant an compte de pension, il avait un 
droit de retention sur ses bagages et effets. 

Moore r^pondit sp^ialement, qu'ayant 
cess6 de pensionner chez Wallace plus de trois 
mois avani Temanation du href de saisie-re- 
vendication, et Wallace, n'ayant pas fait 
vendre par encan public les effets saisis dans 
oes trois mois, ce dernier avait perdu son 
privilege et le droit de retention. II pr^ten- 
dit en outre, k Targument, que Wallace avait 
forfait H son droit de retention en le poursui- 
vant 

Feb Cubiam. — Le maitre de maison de pen- 
sion, k d^ut de paiement pendant trois 
mois, a droit de faire vendre par encan pu- 
blic les effets et bagages de son pensionnaire 
en snivant les formality prescrites par Tart 
1816a C. C Son droit de faire vendre par 
encan public ne nalt done qu'ft Vexpi ration 
des trois mois, et Wallace n'a nuUement for- 
fait & son droit de retention en poursuivant 
Moore avant Tezpiration des trois mois, car 
I'article d^jft cit^ lui donne le droit de faire 
vendre par encan public en outre de tout au- i 



tre recours; cons§quemment I'action prise 
par Wallace en recouvrement de la pensi<Hi 
due par Moore ne lui est pr^judidable en 
rien du tout 

Saisie-revendication lenvoy^. 
L, N, Demers, avocat du demandeur. 
LavalUe & LavaXUe, avocats do d^endeor. 
(j, J. B.) 

OOUR DE MAGISTRAT. 

MomtbI^, 10 f(gvrier 1890. 
Ooram Champagnb, J. C. M. 
Dbcabt v. Laflhub, & e contra. 
Bail — Resiliaiion — Mise en demeure — Preuice, 
JuGi : — lo. Que le locateur n*est responsahle des 
dommages encourus par le mauvais itat des 
lieux qa^aprU avoir £ti rigtditrement mis en 
demeure d^y faire les reparations nkessaires; 
2o. Que ceite mise en demeure pent itre verhale, 
mime dans le cos cPun bail icrit, pourvu 
qu^elle puisse itre prow}Se Ugalement, soit 
par un commencement de preuoe par Scrit 
oupar aveu; 
3o. Que le locataire qui n*a pas guiUi les Ueux^ 
avant de demander la r6sUiaiion du bail, 
doit assigner son locateur pour le faire con' 
damner d faire les riparations nicestaires 
ou voir risUier le bail. 

Pbr Curiam :— lie demandeur reclame trois 
mois de loyer en vertu d'un bail toit pour 
un an. 

Le d^fendeur plaide que par suite du maa- 
vais ^tat des lieuz lou6s et la n^ligenoe du 
demandeur de les r^parer, bien que mis en 
demeure de le faire, il a souffert des domma- 
ges considerables qu*il offre en compensation 
pour autant que comporte Taction, pais il 
prend une demande inddente pour la ba- 
lance de ses dommages, et demande, en outre, 
la r^iliation du bail- 

Le demandeur ne pent 6tre tenu des dom- 
mages qu'apr^ une mise en demeure de T&- 
parer les lieux. Mais cette mise en demeure, 
m^me dans un bail 4crit, pent ^tre verbale, 
pourvu qu'elle puisse ^tre prouv^e l^alement 
soit par Paveu de la partie ou par temoin 
avec un commencement de preuve par 6crit. 
Dans le cas actuel, la mise en demeure est 
suffisamment prouv^, la preuve verbale 



THE LEGAL NEWS. 



315 



^tant admissible par suite des aveux da de- 
maDdenr- 

Les dommages encoaras par la faute du 
demandeur en priyant le d^fendeur de jouir 
des lienx lon^s an d^ir du bail sont snffi- 
sants pour compenser la demande, mais pas 
an-del^ La demande incidente est done mal 
fond^ ; et avant de demander la r^siliation 
da bail, le demandeur incident aurait dd as- 
signer son locateur pour le faire condamner 
& n^parer on voir r^silier le bail. 

Action et demande incidente d^bout^es. 

AtUorUSfc-a C. 1070, 1067 ; 1 R. de L. 348 ; 
Lorrain, p. 55, No. 367 ; Boulanget dc Doutre; 
Marchand A Oaty, voir Lorrain, 57. 

Prtfontainey StrJean & Gouin, avocats du 
demandeur. 

Augi d: Lafortvne, avocats du d^fendeur. 

(J. J. B.) 



DECISIONS AT QUEBEC* 

Contract — ArhUrcUion — Engineer's certificate — 
Submimon—Interegt^AH, 1077, C,C 

Action for $184,241, alleged balance of con- 
tract price* and value of various works and 
materials executed, performed and furnished 
by respondents for appellants. Plea, that by 
the contract certain powers were conferred 
on appellants' en^neers, who had determined 
all points in dispute by their final certificate, 
and established the balance due at $52,011, 
for which a confession of judgment was ten- 
dered. 

The respondents (plaintifib) prayed that 
the certificate be rejected and set aside as 
false and contrary to the agreement and to 
truth, to the knowledge of defendants and 
their engineers, and fraudulent and par- 
tial, and that the engineers be declared, by 
reason of alleged personal pecuniary interest, 
disqualified and incompetent to pronounce 
between the parties on the matters in dis- 
pute, or to grant a .final certificate binding 
on the plaintifis. 

The contract contained the following stipu- 
lations: "All the accounts relating to this 
contract between the commissioners and the 

•ISQ.L.R- 



contractors must be submitted to and ad- 
justed and settled by the engineersi and 
their certificate^ fixing the balance due to the 
contractors on the completion of the works, 
shall be conclusive and binding on both par- 
ties without any appeal.*.. Should any dis- 
pute arise as to the true meaning and intent 
of the said specifications, bills of quantities, 
etc., or as to the quality of materials, etc., or 
the due and proper execution and mainten- 
ance of the works, as to liquidated damages 
for non-completion of the works within the 
contract time, or rate of progress, or as to 
the measurement or valuation of the works 
executed, or as to alterations, deviations, 
additions, etc., or as to any claim •...for 
work extra, or as to the value of any work 
for which the prices in the schedule do not 
apply, or as to accidents, damages, contin- 
gencies, or any other matter or thing what- 
soever arising out of the contract, the same 
shall be decided by the engineers as sole 
arbitrators, and their decision shall be final 
and binding upon the commissioners and 
contractors absolutely, and the commission- 
eiB and contractors shall be bound to imple- 
ment and fulfil such decision.... And it is 
hereby understood and agreed .... that in 
the event of any difference of opinion arising 
between the engineers and the contractors 
regarding the interpretation to be given to 
any clause or matter contained in the said 
supplementary tender, the same shall be de- 
cided by the said engineers." 

Held, that the above stipulations and agree- 
ments, having been voluntarily entered into, 
were legal and binding on the parties, and in 
the absence of proof of fraud or collusion be- 
tween the appellants and the engineeis, the 
certificate of the latter could not be set aside. 

SembUt that such certificate may be cor- 
rected or reformed by the Court in certain 
particulars wherein it is shown to be erro- 
neous. 

That interest on the sum so awarded will 
run, not from the date of such certificate, but 
from the date of the completion of the con- 
tract— Qti€&«c Harbour Commisnoners d: Peteri 
et oZ., in appeal, Dorion, Ch. J., Tessier, 
Cross, Baby, Church, JJ., May 6, 189a 
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APPEAL REOISTEK-^MONTREAL. 
Monday^ September 16, 1890. 

Ford & TVTieZan.— Motion to dismifls appeal 
Granted as to ooets. 

'Wtighi & JItiZcZoon.— Petition for leave to 
appeal C.A.V. 

JAUemand. S Bank of Nova iSicoKo.— Petition 
to dismiss appeal granted. 

McNaughUm <k Exchange National Bank.^ 
Petition to dismiss appeal GL A. V. 

Laflamme A SL /acgue&^Petition for leave 
to appeal from interlocutory jadgment C.A.y. 

Rhode Idand Locomotive Works <Ss Farwell 
et al—Ade of discontinuance of appeal with 
costs to respondents granted. 

Workman et al, <fc FarweU et oZ.— Same entry. 

McKechnie et al, A Farwdi et oZ.— Same 
entry. 

Dominion Bridge Co- dc PerrautU-^Acte of 
discontinance of appeal granted, with costs 
to respondent 

Hurdman & 2%omp«on-— Petition for leave 
to appeal from interlocutary judgment. Peti- 
tion dispiissed with costs. 

McBean & BtacVo«J-— Heard. C A. V. 

AtUn^ and North-West R. Co, dc Judah,— 
Part heard. 

Judah & Atlantic and NorihrWeH R Co.— 
Part heard. 

Tuesday, September 16. 

OiUard de Moore* — Motion for leave to 
appeal from interlocutory judgment Mo- 
tion rejected with costs. 

AHaniic and NorihrWest R Co. ds Judah.— 
Hearing concluded. C A. V. 

Judah & Atlantic and North-West R Co.— 
Hearing concluded. CX A. V. 

Poudrette Lavigne ds Poudrette Lavigne. — 
Part heard. 

Wednesdayt Sq>tember 17. 

Wineherg ds Hampson. — Motion to quash 
appeal for acquiescence. Motion rejected. 

Horsman ds Darling. — Motion for new 
security granted. 

Poudrette Lavigne <fc Poudrette Lavigne.— 
Hearing concluded. CX A. V. 

Rebum ds Ontario and Quebec R. Co.— 
Heaid. C. A. V. 

Benning ds RieUe.— Hoard. C A. V. 

Watson ds Johnson.— Fait heard. 



Thursday^ September 18. 
Waieon & /oAn«on.-— Hearing concluded. 
C.A.V. 
JBrodb & Gourfey.— Heard. C. A. V. 
Robillard dt Dufam. Heard. C A. V. 
Lanctot ds Qundlack^—Part heard. 

Friday, September 19. 
Lanctot & G'tmcUadb.— Hearing concluded. 
C.A.V. 

Saturday^ September 20. 

Ex parU F. X. SL ilmatiZt.— Petition to be 
admitted a bailiff granted. 

Lambe ds Allan et oZ.— Heard. C. A. V. 

Tumbull dc Browne.— Heaid. a A. V. 
Monday, September 22. 

Wright ds Muldoon. — Petition for leave to 
appeal from interlocutory judgment rejected. 

Laflamme ds St. Jacques. — Petition for leave 
to appeal from interlocutory judgment grant- 
ed. 

McNaughton d: Exchange National Bank,— 
Motion for new security rejected with costs. 

Dominion OH Cloth Co. ds CboZZwr.— Judg- 
ment reversed ; Teesier and Baby, J J., dis- 
senting. 

McFhrlane ds fott.— Confirmed (with a 
modification). 

Great Northweetem Tdegraph Co. & Montreal 
Tdegraph Co.— Confirmed. 

McBean ds Blachford.—RevGr&od^ Tessier 
and Baby, JJ., dissenting. 

Tail ds Mantha.— Appeal dismissed, the 
appellant making default to appear. 

MUcheU & JS'uan^.— Settled out of Court 

Cbr&fiZcCrOit^cieifayUr&a.— Heard. CA-V. 

Merchants Bank d: Parker, (Nos. 120 and 
121), Ontario Bank & Parker; Molsons Bank 
ds Parker.— Pait heard. 

Tuesday, September 23. 

Scott ds McCqffrey.— Motion to have record 
completed. Motion granted. 

Stanton ds Canada Atlantic R Q>.— Motion 
for increase of amount of security i^ected. 

Merchants Bank ds Parker ; Ontario Bank dt 
Parker; Molsons Bank di Parker.— HeKnng 
concluded. C. A. V. 

Fra««<feTr^a»(twoappeato).-Heaid. GA.V, 

Thompson ds Dominion Salvage and Wreck- 
ing Co.; Brown ds Dominion Salvage and 
Wrecking Ok).— Part heard. 
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Wedne$day, Sqttember 24. 

flavor <S: iSecKA.— Reversed ; Dorion, Ch.J., 
and Cross, J.» diasenting. 

CctIM ds 0U6 de Jfon^^oZ.— Appeal dis- 
missed with costs of 3rd class. 

Wii9on et cU. <k LacoiU el a2.— Reversed, 
Boss^ J., dissenting. 

HiU A FerrerL — Appellant heard ex parte. 
-C. A. V. 

Ouevremcnt <fe Chmremont — ^Heard. C.A.V. 

Tkvrsday, September 25. 

Stanton & Canada Atlantic R. Co, — Motion 
to have record remitted to Court below in 
order to apply for additional secarity. — 
GA.V. 

WeOt & ^urroM^^.— Heard. C. A. V. 

Fi^eanl & Potrfin.— Heard. C. A. V. 

BsMe d: fTotti^.— Heard. C. A. V, 

Ouevremont <kOuevremoni (No. 164). — Heard. 
C.A. V. 

Friday, September 28. 

Corbeil & CiU de MontriaL—lAoiion for leave 
to appeal to Privy Council granted. 

Rmb a Dupuis et al, <& SmUh, peer.— Petition 
to be permitted to intervene granted. 

Wood & Maloney.^TeiitioTi for leave to 
appeal from interlocutory judgment rejected. 

Ford & TFft^fan.— Heard. C. A. V. 

FXvojbrarjSiX <fc OocA^.— Appeal dismissed, 
the appellant making default to appear. 

Rheaume & TVudcZ.— Heard. C.A.V. 

Laionde & jRoi^m.— Heard ex parte. C. A.V. 

lAndeay & Chaplin^HetiTd. CA.V. 

Perravlt & Montreal and Sorel R Cb.—Heard 
ex parte, C. A. V. 

Saturday t September 27. 

Stanton <k Canada Atlantic R- Co.— Motion 
for additional security rejected. 

Dandvtrand ds Mappin, — Submitted on fac- 
tama. C A. V. 

Rebum dc Ontario and Quebec R CSo.^Heard. 
C.A.V. 

The following cases were stricken from the 
roll, no proceedings having been taken with- 
in the year : — 

Dolan d: Oie.de Fret et Oridit Fancier. 

Paudrette ds Ontario and Quebec R. Co. 

Canadian Pacific ROo.d: Paterson^ 

Lcqdante dc Parenteau. 

OrcuU ds MitHmare^ 



Ontario and Quebec R Co. d: PoudretU. 

McBean ds Marler et a/.— Motion to dismiss 
appeal, granted for costs only by consent 

Benning ds Atlardic and N. W.R. Ot).— Heard. 
C. A. V. 

The Court adjourned to November 15. 



D&ibtrh after September Term .-—Atlantic 
and N. W. B. Ca & Judah ; Judah & Atlan- 
tic and N. W. R Co. ; Poudrette Lavigne & 
Poudrette Lavigne ; Rebum & Ontario and 
Quebec R. Ca ; Bexming & Rielle ; Watson 
& Johnson ; Brock et al. & Gourley ; Watts 
& Wells, (Nos. 51 and 52) ; Robillard & Du- 
faux ; Lanctot & Gundlack ; Lambe & Allan 
et al.; Tumbuli & Browne ;. Merchants Bank 
and Parker (Nos. 121 and 122) ; Ontario Bank 
& Parker; Molsons Bank & Parker ; Hill &, 
Ferreri; Guevremont & Guevremont (Na 
269) ; Wells & Burroughs ; Vigeant dc Poulin ; 
Hastie <& Has'tie; Guevremont & Guevre- 
mont (No. 164) ; Ford & Whelan ; Rheaume 
& Trudel; Laionde & Rozon; Lindsay & 
Chaplin ; Perrault & Montreal and Sorel Ry, 
Co. ; Dandurand & Mappin ; Rebum & Onta- 
rio and Quebec R. Ca ; Benning & Atlantic 
and N. W. R Ca 



FIRE INSURANCE. 



(By the late Mr. Justice Mackay,) 

[Regifltered in aiMordanoe with the Gopyright Act. 

CHAPTER VL 

Thb Conditions of thb Policy. 

[Continued from p. 812.] 

Though goods (as cloth) be at the risk of A 
who has received them to work upon them 
for B, though the bailment to A be expressly 
at his risk till the goods be finished and ac- 
cepted by B as finished ; a fire destroys all in 
A's possession; A, who has insured "his 
stock of clothing, manufactured and in pro- 
cess of manufacture/' cannot recover for B's 
benefit, or in any way the value of B's stuff 
destroyed by the fire, the policy containing 
the proviso: "The company are not to be 
liable for loss for property owned by any 
other party, unless the interest of such party 
is stated on this policy." ^ 

The plaintiff was held to be uninsured, 

1 GttcheU y. jBtna Int. Co., U Allen's Rep. (Mus.). 
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even to the extent of the value of his labor 
upon B's cloth, which was about $600. B. 
lost $2,000, value of the cloth. 

i 183. Notice of preview or gubsequent inmir' 



''Notice of all previous assurances upon pro- 
perty assured by this company, shall be 
given to them, and endorsed on this policy, 
or otherwise acknowledged by this company 
in writing, at or before the time of their mak- 
ing assurance thereon, otherwise the policy 
subscribed by this company shall be of no 
effect And in case of subsequent assurance 
of property assured by this company, notice 
thereof must also be given to them, to the 
end that such subsequent assurance may be 
endorsed on the policy subscribed by this 
company, or otherwise acknowledged in 
writing ; in default whereof such policy shall 
thenceforth cease, and be of no effect" 

The above is a condition in most American 
policies. 

The clause in some policies reads : '* If the 
assured or his assigns shall hereafter make 
any other insurance on the same property, 
and shall not with all reasonable diligence 
give notice thereof to this company, and have 
the same endorsed on this instrument, or 
otherwise acknowledged hy them in writing, 
this policy shall cease, and be of no further 
effect" (iEtna Policy.) 

Such conditions will be enforced ; neverthe- 
less their words ought not to be extended. 
By the condition firstly above printed, the 
duties upon the insured are greater as re- 
gards previous insurances than as regards 
sul sequent As regards the former, notice 
is to be given to the insurers and endorsed on 
the policy, or otherwise acknowledged in 
writing, at or before the time of the policy, 
otherwise it shall be of no effect 

Suppose the fact of previous insurance to 
be forgotten till a week after the second 
policy ; then, second insurers to be informed 
of it, and to endorse it on their policy, surely, 
if afterwards a fire happened, the second in- 
surers could not escape by referring to the 
wording of the above first clause of condition, 
** at or before the time of their making insur- 
ance, etc" This shows that literal interpre- 



tation is unjust sometimes, and the spirit is 
to govern, more than the letter. 

A policy was made with the usual condi- 
tions. One was that notice of all previous in- 
surances should be given to the company and 
endorsed on the policy, or otherwise acknow- 
ledged in writing,— or the policy to be of no 
effect. Another condition was that all notices 
must be in writing. Another insurance was 
in the Gore Mutual, but not endorsed. B- 
claimed that he had informed the company's 
agent of the Gore Mutual insurance* and the 
company's agent promised to find out its 
amount, etc., and he promised to have it en- 
dorsed in writing, etc The application was 
held not true, and verbal notice to company's 
agent, of no use. 

The 13th condition of the Liverpool & Lon- 
don Fire & Life Insurance Company, is, that 
the company shall not be liable for loss by 
fire in any building under construction or 
repair, wherein carpenters are employed, un- 
less the special consent of the company be 
first obtained and endorsed on the policy. 

Very rarely is this endorsement madoi but 
a receipt on a separate piece of paper is given 
instead, declaring reception of preminm for 
carpenters* risk. Such receipt being given, 
would the above condition operate notwith- 
standing ? 

As regards subsequent insurance, notice 
must be given, in default whereof the policy 
shall cease ; but no time for giving the notice 
is fixed, and it is to be given '' to the end 
that " etc. According to the letter, the in- 
surer is not freed merely because the insured 
has not had endorsed on his policy or ac- 
knowledged in writing, the fact of bis subse- 
quent insurance. '* Qui vent la fin vent les 
moyens," — the end attained all is welL As 
to the time for giving notice, where none is 
expressly fixed, a reasonable time would be 
allowed, and as to what was or was not a 
reasonable time, the jury might, fairly, de- 
cidO) according to circumstances. According 
to the law of Lower Canada, an insured 
would recover in f uch a case though giving 
notice only with his particulars of loss, the 
end of the insurer being obtained by the late 
as by an earlier notice. Certainly the insured 
could not be repelled if he effected double in- 
surance one day, and fire happened the day 
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afkerwardSy and before notice was given of 
the double insurance. 

If doable insurance exist, without notice, 
oontrarily to a condition, though only for a 
time, and it cease to exist before loss, so that 
at the time of loss only one insurance (the 
original one) exists; yet the original insurers 
are free.^ There was a time during which 
the evil existed that they meant to guard 
against, namely the temptation to fraud, 
while the two insurances existed. 

Where other insurances are to be notified 
and endorsed on the insured's policy, the in- 
sured cannot recover on his policy unless 
such endorsement be made, though he gave 
notice and asked for the endorsement, and 
alleges neglect of the insurers to indorse.^ 

Other insurances if to be declared d peine 
de nuUiU must be in France. There is nothing 
to prevent any number of insurances in the 
absence of a clause to that effects G. Com. 
359, recognizes successive insurances. The 
first insurer has to pay, first, the whole loss if 
the policy be sufficient. If he only insured for 
partial or small amount, (less than the loss) 
the second policy is resorted to, and ainsi de 
mite; but companies by their policies, derogate 
and stipulate for contributions pro rata of 
their interests, and as if all the policies were 
of one date. A subsequent void policy does 
not hurt a X)er8on insured by an earlier insur- 
ance policy, though this read that if the in- 
sured make other insurance without consent 
of the insurers, the poUcy shall be void. 

It is sufficient, too, that the second policy 
be merely voidable. So held in Iowa, (latest 
cases) MassacbusettF, New Hampshire, Ohio, 
Pennsylvania, Maine, New Jersey, lUinois. 
Opposed to the above, are : Bigler v. N- Y. C. 
Ing, Co,, and English cases, and Prov. Wash, 
iha. Co. 16 PeterS) but Bigler's case was that 
of plaintiff suing on first policy paid on 
second one. Yet in Ohio they hold that a man 
who got second policy amount, might yet sue 
on first policy. Firemans Ins. Co, of Dayton 
V. HoU, Nov. 1879. Alb. L. J. of 1S80, p. 367. 

If notice be given, and demand to endorse 
be made, aemhle, this would be sufficient, if 

^ Jacobi T. Bffuitable Inmrancr Companv, 18 Upper 
Obiia<U Qaeen'8 Bench, p. 18. 
* Noady, JVvoineial Ins, Co,, 18 U. C. Q. B. p. 584. 



the company refuse or neglect to endorse. 
But the plaintiff ought to show that he did 
all he could to fulfil his obligation to get the 
endorsement There may be a recovery for 
the loss in the Province of. Quebec in such 
case, though the condition be not literally 
complied with. The defendant ought to be 
held barred owing to his fault. ^ 

In the case of Conway Tool Co, v. Hudson 
River Ins. Co.^ the insurance was to cease, if 
any further insurance be effected ** without 
having the same endorsed on the policy, or 
otherwise acknowledged in writing." (There 
was really no prior insurance, though the in- 
sured declared there were two.) Subsequent 
insurance was effected, and not endorsed, nor 
acknowledged in writing. The agent of the 
defendants who issued their policy was ex- 
amined, to prove by parol that he authorized 
by parol such subsequent endorsement. His 
statements were held to be inadmissible.' 



CONFLICT OFLAWS-FOREION COUN- 
TRY—AUTHORITY OFAOENT, 

An interesting point on the conflict of laws 
in cases of agency was decided by Mr. Justice 
Day, on the 2nd mst. in the case of Chatenay 
V. Brazilian Submarine Telegraph Company, 
Limited. The point is an entirely new one, 
and raised the question whether a power of 
attorney given in a foreign country, but put 
in force in this country, is to be construed 
according to the law of the country where it 
was given, or according to the law of the 
country where it was put in force. Story, in 
his work on the Conflict of Laws, says that 
this point has never, so far as his researches 
extended, been directly decided either in 
America or any other country, so that there 
is no direct authority on the question. The 
case came before the court under the follow- 
ing circumstances : — The plaintiff, who was 
resident and domiciled in Brazil, executed in 
Brazil a power of attorney, whereby he em- 
powered the attorney, a stockbroker in Lon- 
don, " specially to purchase and sell shares 



1 Carpenter v. Prot}. Wwth. Im. C^., 4 Howard, 223. 

2 Supreme Court, Mas?. A. D. 1853,12 Gush ing'a Rep. 

^ The pretention of the insured was, that the subse- 
quent insurance was to take the place of the prior in- 
suranoes talked of. 
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in paUic companies and public funds, receive 
the dividends as they may accrae due, and 
give receipts in couformity with his letters 
of orders." Armed with this authority, the 
attorney sold out certain shares which the 
plaintiff held in the defendant company, and 
the present action was brought to recover 
the shares or their value from the defendant 
company. The plaintiff's right so to recover, 
it was admitted, depended on the question 
whether, under the terms of the power, the 
agent had power to dispose of the shares 
without the plaintiff's consent, and this 
again depended on the question whether the 
document was to be construed as to the 
powers conferred on the agent, according to 
the Brazilian or English law ; for it was ad- 
mitted that if construed according to English 
law, the document would have given the 
attorney a more limited power than if con- 
strued according to Brazilian law. No doubt, 
if English law had given the agent a wider 
authority than the Brazilian law, it would 
have been contended, and would probably 
have been held, that persons dealing with 
the agent in England would have been en- 
titled to rely on the wider authority given 
by English law, and that the foreign princi- 
pal would have been stopped from setting 
up the more limited authority as given by 
the law of his own country ; but the present 
case was different, as it was a case where the 
English law gave the more limited authority, 
and there could not therefore be the same 
hardship upon persons dealing in England 
with the agent Mr. Justice Day decided 
that the document was to be governed by 
English law, thus adopting the view of Story, 
where he says (paragraph 286) : " There is 
no doubt that where an authority is given 
to an agent to transact business for his prin- 
cipal in a foreign country, it must be con- 
strued, in the absence of any counter-proofs, 
that it is to be executed according to the law 
of the place where the business is to be trans- 
acted." — London Law Times, 



INSOLVENT NOTICES, ETC, 

Quebec Official Gazette, Sept. 27. 

JudieicU Abandonments, 

Z^phirin Lafrance, hotel-keeper, Qaebec. Sept. 20. 

Damaae A. Morin, trader, Fraserville, Sept 23. 



Ouratora e^pointedn 

Be Wm. Beattie, trader, Melbourne.— L. Thomas 
and Jas. Main, Melbonme. joint ouratort, Sept. 16. 

Re Raymond Beandoin.— C. Desmarteao, Montreal, 
ourator, Sept 19. 

Re Bofls^ k Lee.— Kent k Torootte, Montreal, joint 
carator, Sept. 19. 

Re Joseph A. Bongie et al.— Millier k Ghriffith, Sher- 
brooke, joint ourator, Sept. 22. 

Re David Lanthier, Montreal.— Kent k Torootte, 
Montreal, joint oarator, Sept. 19. 

Re S6v^rin Marois, hotel-keeper.— J. E. Aroham- 
bault and H. Ohampasne, St. Gabriel de Brandon, 
joint ourator, Sept. 17. 

Re Joseph Millette.— J. A. Marootte, Montreal, oar- 
ator, Sept. 23. 

Re Napoleon Ronasean, baker, Quebeo.— F. X* Le- 
mieoz, Quebec, oarator, Sept. 24. 

Re *'The Stair Coal-Mine k Mannfaotorins Com- 
pany, Limited." ~Q. H. Patterson, Montreal* liquid- 
ator, Sept. 15. 

Re Vigor k Gmndler, Montreal.—Kent k Turootte, 
joint carator, Sept 19. 

Dirndende, 

Re D. Campbell k Son.— Second and final diridend, 
payable Oct 13, A. F. Riddell, Montreal, ourator. 

Re C. H. Craig k Co.— First and final diridend* pay- 
able Got 16, F. Valentine, Three Rivers, oarator. 

/2«N. Desohamps k Co. (Eugenie Charlebois).— First 
and final dividend, payable Oct. IS, C. Desmarteau, 
Montreal, ourator. 

i2«Laaghram Adams.— First and final dividend, 
payable Cot. 8, G. Deserres, Montreal* oarator. 

Re Appolinaire Morencyi tailor, Qaebeo.— First and 
final dividend, payable Oct. 13, H. A. Bedard, Quebec, 
curator. 

Re John Reiplinger.— First and final dividend, pay- 
able Oct. 14, John Maolntosh, Montreal, ourator* 

Appointment, 
Jules AUard, Montreal, Advocate, to be registrar for 
the county of Yamaska, and Clerk of the Circuit 
Court for the same county. 



GENERAL NOTES. 



ExAifPLR AND PRKORPT.— The foUowiug Is from 
Roger Ascham's Schoolmaster .—It is a notable tale 
that old Sir Roger Chamloe, sometime Chief Jostioe, 
would tell of himself. When he was anolent in Li^n of 
Court, certain young gentlemen were brought before 
him to be corrected for certain misorders ; and one of 
the lustiest said : ' Sir, we be young gentlemen ; and 
wise men before we have proved all fashions, and yet 
those have done well.' This they said because it was 
well known Sir Roger had been a good fellow in his 
youth. But he answered them very wisely. * Indeed,' 
saith he, ' In youth I was as you are now ; and I bad 
twelve fellows like unto myself, but not one of them 
came to a good end. And, therefore, follow not my 
example in youth, but follow my eounsel in age, if 
ever ye think to oome to this place, or to these years, 
that I am come unto : lest you meet either poverty or 
Tyburn in the way.* 
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VoL XIII. OCTOBER 11, 1890. Na 41. 

A curious case of keepisg a canse of^action 
alive against a defendant daring half a life- 
time occars in Hume v. SomerUmy 59 Law X 
Rep. Q.B. 420. A writ was taken out in 1861 , 
and renewed every six months since. The 
point of the long-cherished weapon has at 
length been turned aside by the Court, it 
being held that though the writ had been 
renewed every six months under the old 
Act| it bad become a nullity, because it had 
not been renewed under the rules of 1883, 
which require the order of the Court for such 
a purpose. The case serves as an illustration 
of the propriety of the new rules. 



The Law Jaumai (London), in an article on 
the protection of wild birds, directs attention 
specially to the fact that during five months 
of the year, beginning 1st March, and ending 
July 31, all the wild birds of the kingdom 
aie entitled to enjoy absolute immunity from 
molestation from the snare of the fowler, as 
well as from the fowling-piece of the gunneri 
subject to certain unimportant exceptions. 
This monition is evoked by the fact that one 
day last spring, a party of " officers and gentle- 
men'' deliberately invaded the island rock 
of Grasshlom, the home of innumerable sea- 
birds, for purposes of " sport'' It seems that 
their idea of sport consisted in wandering 
about the rock, picking the eggs out of 
the eyries, smashing the bad ones, and 
knocking down the parent birds with 
sticks, because, as one of the sportsmen said, 
" it was better sport and fun than shooting 
them." This novelty in sport, however, led to 
an interpellation in Parliament, and the 
Government having declined to prosecute, a 
prosecution was duly instituted by the Royal 
Society for the Prevention of Cruelty to 
Animals, and a fine was imposed on the 
oflfenders. 

A correspondent sends us a clipping from 
a New York journal, containing an account 
of the origin of the now fiAmous chicken case. 



It appears that the magistrate or petty judge 
decided in favor of the hen that hatched out 
the eggy or her owner. This decision has 
been criticized. One critic says : — 

" flatohin? is a ' meohanioal ' prooeM, and not at al 1 
oharaoteristio of motherhood. Indeed, acienoe hafl 
demonstrated that it isn't a hen at all which hatches, 
but heat, so that the sitting hen is simply a nataral 
radiator. Moreover, you cannot imagine a mother 
without there being a father, and though no chick has 
ever asked who its father is, yet it is clear, only the 
hen that 'laid' the particular egg oould have been 
mother to that father ; and hence, q, e. d, to the chick. 
Besides, it seems to me, the judge should have noticed 
that it is the hen which lays that is constantly vdicing 
motherly joy and pride over every newly laid though 
undeveloped ofifspring. Isn't the strutting about In 
great style, saying : * This is my little lay. This is my 
little lay.' Or can it be that our great jurist and lin- 
guist hasn't yet mastered the cackle language ? Down, 
say I, with the sitting hen. It is the hen that lays 
which justly claims the proud title of motheihood." 

Another critic observes : — 

"Judge McAdam makes the mistake of mixing up 
eggs and chickens, when it is merely a question, not 
between hen and hen, but between farmer and farmer. 
The law is dear, and the maxim ' that he who does a 
thing through another does it himself,' applies. 
Therefore, farmer A, through his duly authorised henr 
laid tha egg himself on B's premises. What stress or 
urgency of circumstances forced him to lay this egg in 
the wrong place need not concern us. The egg being 
there, farmer B came, and by his duly authorised 
agent, his sitting hen, hatched out the egg, whence the 
chicken in dispute. Now there was nothing which 
compelled farmer B, through his hen, to hatch out 
that egg. Having chosen to do so, he must be held to 
the consequences, and I think he is clearly chargeable 
with notice in the eyes of the law, that he, farmer B, 
had not, through his hen, laid this egg, and that there- 
fore it was the egg laid by some other father. This 
being so, the law is clear. Farmer A is entitled to the 
egg which he laid and its proceeds and natural in- 
crease ; at most farmer B is entitled to a mechanic's 
lien for work, labor and services in hatching out the 
egg. * • * • There is no need further to addle 
our brains over the matter." 

There is no doubt that the process of hatch- 
ing may be regarded as mechanical; still, 
without that process, the embryo chick 
would never have seen the light The egg, 
if not taken care of by the sitting hen, would 
soon have been worthless. We find some 
support for the hatcher's claim in the articles 
of our Civil Code. Art 429 says : " The right 
of accession, when it has for its object two 
movable things, belonging to two difierent 
owners, is entirely subordinate to the prin- 
ciples of natural equity.'' Art 430 says: 
"When two things belonging to different 
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owners have been united so as to form a 
whole, although they are separable and one 
can subsiat without the otiier, the whole 
belongs to the owner of the thing which 
forms the principal part, subject to the obli- 
gation of paying the value of the other thing 
to him to whom it belonged." Therefore,ifthe 
hatching be the principal part, the hatcher is 
only obliged to pay the value of the egg to him 
to whom it belonged. This is further con- 
firmed by Art. 433 : " If of two things united so 
as to form a whole, one cannot be considered 
as the accessory of the other, the more valu- 
able, or if the values be nearly equal, ihe- more 
oonnderabU in bvik is deemed to be the princi- 
pal." The chicken is certainly more consider- 
able in bulk than the egg, and therefore the 
hatcher of the chicken is entitled to keep it, 
on paying the value of the egg. But, on the 
other hand, we must quote Art 434. which 
seems to upset this reasoning, for it says : " If 
an artisan or any other person have made use 
of any material which did not belong to him, 
to form a thing of a new description, whether 
the material can resume its previous form or 
not, he who was the owner of it has a right to 
demand the thing so formed, on paying the 
price of the workmanship." So, the owner of 
the egg would be intitled to demand the 
chicken on paying compensation for the 
hatching. But Article 435 says : ** If, how- 
ever, the workmanship be so important that 
it greatly exceeds the value of the material 
employed, it is then considered as the prin- 
cipal part, and the workman has a right to 
retun the thing, on paying the price of the 
material to the proprietor." So it would 
resolve itself into a question of fact whether 
the value of the hatching greatly exceeds the 
value of the egg employed. This is a question 
on which we are without exact information. 



COUR DE MAGISTRAT. 

Montreal, 30 avril 1890. 

Coram Champaqnb, J. C. M. 

Brunbau v. De. Bebthiaumb, et Bbaulnb^ 

intervenant 

Locateur et locoUaire — PrivUige—Priiompiion — 

PensUmnairee. 
JuGfe : — lo. Que h priviUge du locataire itant 
h<u6 nn* la prisompiion, en faveur dupro- 1 



priitaire, du droit de propriiU du locataire 
gut les meubUs qui meuJblent la mai$on, ce 
priviUge cewe d^exister guand le propriS- 
taire est informi que oertain$ meubles qui 
gamissent la maiton n*appartiennent pas 
qu locaiaire. 
2o. Que les effets d'tm pensionnaire dans une 
maison de pension ne sontpas sujets aupri- 
viUge du locateur. 
Le demandeur poursnit pour $50 pour 
lovers ^hus,etayant accompagn^ son action 
d'une saisie-gagerie il fit saisir tous lee meu- 
bles qui se trouvaient dans la maison lou^. 
L'intervenantdans son intervention alldgue 
qu'il 4tait et est le seul et unique propri^taire 
absolu d'un piano saisi dans 2a dite maison ; 
que le demandeur avait 6t6 averti des Fentree 
du dit piano dans la maison qu'il n'apparte- 
nait pas A la d^endeiesse, mais jl I'interve- 
nant ; que de plus la d^fendeiesse tenait mai- 
son de pension, qu*il 4tait pensionnaire chez 
elle et qu'il ne devait rien pour sa pension. 

Le demandeur cita: Thomas v. Ooomhe^ 7 
Leg. News, 77. 

L'intervenant cita: Nordheimer v. Sogan, 2 
L. C. J. 281 ; Delvecchio v. Lesage, 9 B. L. 550 ; 
Easty V. FhMque de Montrial, 17 L. C. R 418 ; 
Sheridan v. Tolan, 5 Leg. News, 298 ; Lorrcnn, 
Code des looataires, p. 188, Na 383, No. 887. 

La Cour soutint les pretentions de Pinter- 
venant 

Saisie-gagerie cass^e quant au piano, et 
intervention maintenue avec d^pens. 
Jodoin dc Jodoin, avocats du demandeur. 
Beauchamp <k Dorvaly avocats de l'interve- 
nant 

(j. J. B.) 



COUR DE MAGISTRAT. 

MoMTB&AL^ 6 d^mbre 1889. 
Coram Champagnb, J. C. M. 
LALUHd^BB V. Roy. 
ProUt—Frais-'Action. 
JxjG^: — Que lorsqu^un profit est indispensable, 
et que celui qui proteste a raison de protester, 
le demandeur a une action en recowrement 
desfrais duprotSL 
Pbr Curiam :—Le d^endeur a vendu aa 
demandeur une propriety quitte et nette. Plus 
tard, le demandeur d^oouvre que la propriety 
est grev^e d'une hypoth^ue de $1,000; 11 
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Gut aiors proteBter le d^fendeur de la fdre 
diaparaltre. Le d^iendear se soamit an pro- 
t^ obtint main-lev^ de Thypoth^ue, mais 
il refusa de payer lee frais da prot6t De Ik 
raction. 

Le demandear en vendant quitte et nette 
s'expoBait k Tobligation d'indemniser le de- 
mandear de toofl frais qaMl serai t tena de 
faire poar d^rever la propri^t^. Or, le pro- 
t^ 6tait n^cessaire poar forcer le d^fendear i 
faire lever I'hypoth^ae, et ayant 4t^ occar 
sionn^ par la n^ligence de oelai-ci, 11 doit en 
payer le ooiit 

Jagement poor le demandear. 

Adam <k Dukamd, avocats da demandear. 

Juddh, Branchavd <£r Bauut, avocata da d^ 
fendear. 

(j. J. B.) 



FIEE INSURANCE. 

{By th£ laU Mr. JwUce Mackay.) 

[Recistered in aiMonUnee with the Copyright Act 

CHAPTER VL 

ThB CONDinOKS OF THB PoLIOT. 
[Continaod from |>. 819.] 

In Lower Canada non-declaration of other 
insaranoss is not a caose of nallity of a policy 
in the absence of a condition to that effect, 
and many things reqaired by policies to be 
done may, yet, not be done exactly as 
stipnlated and no nallity will ensae. General- 
ly the peine de nvUiti mast be stipulated in 
the policy, else it will not be sapplied.^ 

In Lower Canada, as in England, if a 
notice be reqaired to be given to the insarers 
within a certain time, and to be endorsed 
within a certain time, under pain of nullity, 
the notice must absolutely be so given and 
endorsed.' 

Where a policy orders the insured to de- 
clare all existing insurances on the same 
subject, if he insures without so declaring to 
the new insurer, he commits a reticence, but 
not fatal to him in case of fire, unless there 
be a penal clause in the policy to that effect' 
If there were such a penal clause, in vain 

> Ballos, aod part of 1867, p. St 

'3AiiuL.Cas.iP. 610. 

• DaUoi, AD. 1809, 2Dd parti p. 70. 



would the insured say that the earlier insur- 
ance was infected with a vice fatal to it.^ 

If the condition read that other insurance 
on any house or buildings insured must be 
notified without delay, insurance on goods 
need not be so notified. 

If a condition in a policy read that prior 
insurance ^* must be mentioned in, or en- 
dorsed upon,'' such policy, mere verbal notice 
of prior insurance given to the agent of second 
insurers, though he make a memorandum of 
it in a private book, will be of no use.' 

If a by-law of an insurance company pro- 
vide that insurance subsequently obtained 
without the written consent of the president, 
shall annul the policy, subsequent insurance 
followed by the mere verbal assent of the 
president avoids the policy, though payable, 
in case of loss, to a third person. That is, I 
take it, if the president denies. Sed, can the 
president avoid by-laws by his parol ? Some- 
times the consent of the president and 
secretary in writing is required (by by-laws) 
to validate after insurances, as on p. 281, Law 
Rep. of 1856, Boston.' 

But a by-law does not bind an assured 
unless he has contracted to be bound by it 
If by-laws be printed on or annexed to policy 
and made part of it, well ; but otherwise. (?) 

In Hale v. Mech. M, Jfu. Co., (^) the policy 
prohibited other insurance unless the con- 
sent of the president should be obtained in 
writing. Held, that a waiver could not be 
proved, and that the president's parol con- 
sent was null. 

* See BigUr case to this effect, po$t.^ bat in this case 
Groe izuoied with " La Normandie'' his workshop and 
stock in a street named. He transferred it all to 
another street and insured it hero with " Le Nord," 
as if never before insured. Kre happened , the com- 
pany, ^* La Normandie/' paid the insured 1,000 frs., 
and Le Nord would not pay, saying that the things 
burned were already the subject of another insurance 
not declared. This was in vioUtion (said '* Le Nord") 
of the clause of its policy ; d pein* de nulUU was in 
the policy of Le Nord. Gros' action was dismissed 
on the ground that he and La Normandie considered 
the first insurance subsisting.— Gonr. Imp. Paris, 17 
Jany., 1867. Here I see a clear case of first insurance 
being as non-existing, and the Oour Imp. Judgment I 
do not approve. 

* Fendar t. Ameriean M,L Co.^ 1853, Mass. 

s HaU T. ifeeA. M, F. L Co. (Mass.), Monthly Law 
Reporter of 1856. 
«6 Gray ; Ifi Alb. Law J., p. 326. 
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Mellen v. HamilUm E L Co,^ was an action 
by an asaignee for the benefit of the creditors 
of one CyBrien (assared.) The policy pro- 
hibited other insurance, unless notified with 
all reasonable diligence, and indorsed on the 
policy, or otherwise acknowledged in writing 
by the Insurers. Before the fire the insured 
did effect other insurance without endorse- 
ment or acknowledgment such as required. 
The agent of both companies was the same 
man, and he knew of everything, (said the 
insured ;) but, per Duer J., ** this is no suffi- 
cient answer to the insurers' objection." The 
loss was held not recoverable, and verdict 
against the insurers was set aside. (Notice 
of other insurance is required sometimes by 
condition partly that the insurers may 
determine the policy, returning portion of 
premium—per Duer, J.) 

Suppose insurance to have been effected, 
and the insured to take a new policy with 
condition at head of this section, suppose the 
first insurance to have been notified and 
endorsed, but not " at or before the time of 
making insurance," would the new policy be 
of no avail ? No. Yet, under literal inteiv 
pretation, yes. 

Suppose A insuring his property under 
conditions at head of section, to have a prior 
insurance, but expiring two days afterwards, 
and which he does^not intend to renew, is he 
bound absolutely to give notice of it ? Just 
as much as if it was to expire only in one 
month or three.* 

The condition that the person effecting 
an insurance must, at or before the time of 
making insurance, under pain of nullity, give 
notice of any •* other insurance made," will 
not bind the insured to give notice of insur- 
ances afterwards made, under pain of nullity. 

If the condition read that the insured 
effecting an insurance must declare all insur- 
ances existing on the property insured, the 
insured is not bound to declare posterior or 
subsequent insurances .'' Declaration by the 
insured of a previous insurance does not 
amount to a warranty to keep up such insur- 



1 5 Daer's R.— Flanden, p, 246, is agaiiut Duer. He 
does not notice the Mellen oaae. 

* See ante, Jaoobs case. 

>It has been so judged in France, Colmar) 20 Janu- 
ary. 1835. 



anoe, yet ceasing to do so, the risk on the 
insurer is aggravated. 

If double or after insurance be prohibited 
by the first policy, this policy will be vacated 
by later or after insurance being taken by 
the insured. 

In a Massachusetts case^ where there was 
a condition against double insurance, a sub- 
sequent invalid policy was held not fatal, and 
the insured was permitted to recover.^ But 
in New York, in one case,* the condition was 
held fatal whether the second insurance 
could be avoided or not In another casOi' 
in the same State, the contrary was held. 
In Ohio also, it was held * that a condition 
against subsequent insurance was not broken 
by the taking of subsequent policies which 
never took effect by reason of conditions 
therein contained. The Louisiana rule vi 
different* 

If the charter of the defendant company 
say that it shall go free in all cases of other 
insurances by the insured, not endorsed upon 
the defendant's policy under the hand of 
iheir secretary, the company cannot waive 
this form.* 

Where previous insurance has to be noti- 
fied and endorsed, or the policy is to be null, 
parol evidence cannot be adduced to prove 
that, though there was previous insurance, 
the second insurers (defendants) knew of the 
previous insurance.^ 

In such cases as the above, what if two or 
three subjects be insured at firsts and other 
insurances be effected only on one of them ? 
Is there to be divisibility ? 

Is a mortgage creditor insuring bound to 
declare other insurances save of his own? 
SembUf No! not, for instance, the owner's 



1 Tkonuu ▼. Builden' Fire Ins. Co., Mass., A.D. 1875. 
It has been so held in Iowa, and in Maine a negatory 
policy constitutes no contract at all. 

^Bigler v. N. Y. Central Int. Cb., 22 N. Y. 

^Carpenter v. The Prov. Wa9kinoton Ins. Co., 16 
Peters. 

*In«wranee Co. ▼. Holtf Albany L. J., A J). 1880, p. 
281 : Thomai v. Builders* F. Ins. Co.t 119 Mass. ; 20 Am- 
Rep. is cited. 

^ Allan 7. Merchants* Mutual Ins. Co., %La. Annnal. 

^ Couch Y. The City F. Ins. Co. cf Hartford. Flan- 
ders, p. 49, in note. 

7 Barrett et al. Union M. F. ins. Co., 7 Cashinff. 



THE LEGAL NEWS. 



325 



iosaranoes, though known to the mortgage 
creditor. 

It was stipulated that when a subsequent 
insnianoe on the same property should be 
made without the consent in writing of the 
defendants, it should, ipso facto, annul the 
first policy, and in a subsequent policy issued 
by later insurers, it was stipulated that if the 
insured " shall have made," or shall here- 
after make, other insurance without the con- 
sent of such wbteqfunt insurer, the (subse- 
quent or later) policy should be null ; it was 
held that the subsequent policy, being in- 
operative, could not be set up by the defend- 
ants as evidence of a subsequent insurance (a 
valid policy, only, being such), and that, 
consequently, the first policy remained in 
force.* 

In Trader^ J. Co, v. Roberts^ (decided in 
1832) R. insured with one company, 5th 
Jane, 1827, and at once transferred to B. a 
mortgagee. The policy contained a clause 
that if the insured eflfected other insurance, 
and did not give notice, the policy should 
cease. On the 3rd June, 1828, R insured the 
same property with another company, and 
gave no notice. Fire happened. B sued in 
the name of A. He recovered. It was held 
that A had not power to aflfect B*s rights by 
a release, and that he could not do so by 
breach of a condition. But the principle of 
this case and of TUUm v. KingHm M, I. Co,, 
which relied upon it, was afterwards, very 
properly, it would seem, disapproved in 
Gronienor v. Atiamtic F, Ins. Co. of Brooklyn, 
in the New York Court of Appeals.' 

In the case of TiUon v. Kingston Ins. Co,* it 
was held that A, assigning his policy to 
secure B bis mortgage claim, if A break the 
conditions afterwards, B gets nothing. The 
Tilian case would not be followed now, says 



^Jaekmm r. Mtm. if. F. I. Co,, 23 Pick. R. The 
antlion of Amerioan leading oases doubt the above. 
Hunt's Magaxine approves of the Massachusetts and 
AUiae deeisions instead of the New Tork oases. 

*9 Wend. Rep. 

' Monthly Law Reportert A.D. 1858. The Grosvenor 
case was approved by the Supreme Court of Illinois in 
1870; /tftnoMifitf. H/iu. (7o. v./tix, 5Am.Rep. 

M8eld.406. 



Flanders (p. 503), who approves of the Qros' 
venor case as good law.* 

A second insurance may be voidable by 
second insurers, and yet be a good and suffi- 
cient insurance to set aside a first insurance ; 
being uimotified to the first insurers, contrar- 
ily to the conditions of their policy.* 

Art 359, Code de Commerce, orders to have 
no effect second or subsequent maritime 
insurances, when the value of the subject is 
covered by a first insurance. This nullity is 
held not to exist where the first insurance is 
ineffectual, owing to some breach of contract 
by the insured towards his first insurers.' 

In the case of Oilbert v. Tlie Phoenix Ins. 
Co,,* the condition was that notices of other 
insurances were to be endorsed on the policy 
or acknowledged in writing, otherwise the 
policy to be void. Verbal notice was given 
to an acknowledged agent of the company. 
But it was held that such agents have no 
authority to vary the original written policy 
agreement* 

Some companies have a clause reading 
against other insurance, or other policies on 
the same property, whether valid or invalid ; 
but the validity of this condition has been 
questioned in l^ew Hampshire in the case of 
Oee V. Cheshire Mut, F, Ins, Co,^ On the other 
hand, its validity was not questioned but 
rather admitted in Maine, in the case of 
lAndUy v. Union Farmetf^ M\U, F, Ins, Co.'' 

In Bigler et al, v. The New York Central 
Insurance Company^ it was held : When the 
condition of a fire policy requires the insured 
to give notice of any subi-equent insurance, 
the policy is avoided by a failure to give 
notice of a subsequent insurance, although 



1 Tet the majority of the Queen's Beneh, Quebec, 
followed Traden' Int, Co. v. Hoberi, and Tiilan v. 
Ktngaton^ in Black v. Nntirmal In». Co., A.D. 1879. 

* Jacobs V. Equitable Inmrance CompanVi 18 U. C. 
Q. B. Rep., contrary to PuUer v. Ontario & L, 
Mutual /tuuranoe Company, 19 U. C. Q. B. Rep. 

^So held in France, pace 1092, Pouget 
« 86 Barbour. 376, A.D. 1802. 

* The cases of Bigler y, N, Y. Central Int. Co., and 
HaU V. Meoh, Mut, F, In», Co, were mentioned. 

«20 Am. Rep.. A.D. 1874. 

^ 20 Am. Rep. See p. 320 for cases for and against 
8 22K.Y. Rep. Hunt's Merchants' Magasine. vol* 
46,A.D.18ei. 
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the latter be void (its invalidity, however, 
not appearing on its face). Second insurance 
here was stipulated to be null if other insur- 
ance existing, not notified. The agreement 
making null the second policy was for the 
benefit only of second insurers, and it was 
and is competent for second insurers to 
waive it Carpenter v. The Providence Wash" 
ington Inmranoe Company, 16 Peters, ap- 
proved. 

37 Maine and 23 Pickering are against 
such holding that second insurance is null, 
and that, a second valid insurance not beuig, 
first is valid. So held in Massachusetts too, 
See Flanders. 

In the case of WeOem Assurance Co., 
appellants, and Atwell, respondent,^ on the 
18th of June A insured his stock in trade 
with the Western Assurance Company, 
and paid premium. On the 28th the policy 
was sent to him, dated that day, but insur- 
ing from the 18th June for a year. It con- 
tained the condition at head of this section. 
Between the 18th and 28th June A effected 
other insurance with another company, but 
gave no notice to the Western Assurance 
Company. A fire afterwards destroyed the 
stock insured. A gave notice of loss and 
made claim. The agent of the Western 
Assurance Company complained that the 
particulars of the loss were not satisfactory, 
«&&, but he said nothing about the want of 
notice of the second insurance. In a suit by 
A the Western Assurance Company pleaded 
that their policy had, before the fire, ceased 
to have effect, owing to plaintiff's failure to 
give them notice of such other insurance* A 
replied that the defendants were aware of 
such other insarance, and had waived formal 
compliance with the condition requiring 
notice ; that the conduct of the defendants' 
agent in not complaining of such want of 
notice, but only of other things, amounted to 
such waiver. 

The case was tried in the Superior Court, 
Montreal, before a jury, who found for the 
plaintiff', the judge leaving to them to deter- 
mine whether there had been a waiver by 



1 2 L. G. Jurist. This oase WM diiregarded by the 
Privy Coanoil and by the Queen's Benoh in the oase of 
Chapman, 



defendants of their right to urge want of 
notice, and the jury finding that there 
had been, "without doubt) by the con- 
duct of the defendants subsequently to the 
fire." A motion for new trial was made by 
defendants and refused (Day, J. diss.), but 
this judgment was reversed by the Queen's 
Bench which considered that the jury had 
been misdirected, and that theze had been no 
proof of the waiver alleged, and that the jury 
ought to have been charged to find a verdict 
for defendants. It granted the motion for 
a new trial 

In Pacaud v. The Monarch Ins. Co.* P took 
from the Monarch Insurance Company a 
policy having condition prohibiting new 
insurance without notice, under pain of null- 
ity of the policy. A prior insurance had been 
effected with another company, of which 
notice was taken by the Monarch Insurance 
Company. Afterwards P substituted for this 
earlier insurance^ two others in other com- 
panies without notice to the Monarch Insur- 
ance Company, but to the knowledge of their 
agent In a suit by P, the Superior Court, 
Montreal, held that this did not invalidate 
the policy granted by the Monarch Insnr&nce 
Company, and that the substitution of two 
policies for one formerly subsisting, the total 
insured being the same amount all the time, 
was not a new or double insurance within 
the meaning of the parties. Neither the 
record nor the report shows whether there 
was a time at which the insured was merely 
under the insurance of the Monarch, the 
other having died. 

Had such been the condition of forfeitaie, 
it ought to have worked ; for in such case the 
later insurances would have been new, and 
the Monarch might have been kept ignorant 
of them, and one of its objects so defeated. 

An insurance company may sometimes 
rescind and cancel their policies, if they 
observe new insurances, and not like to see 
them. 

In Blake v. Exc Mutual Ins. Co. of Phsior 
delphia^ there were two clauses in the policy, 
one reading : << Other insurance permitted 
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withoat notice until required;" the other: 
«* In case assured shall have already any 
other insurance on the property hereby in- 
sured, not notified to the company, and men- 
tioned in or indorsed upon this policy, the 
policy shall be void." It was held that 
though other previous insurance exist, the 
first clause saves from nullity of policyi 
though there was no notification to the com- 
pany of the said other previous insurance. 

A condition that notice of all previous 
insurances upon the property insured shall be 
given, or the policy shall be void, applies only 
to insurances effected by the assured ; and 
not to previous insurances by the former 
owners of the property.* 

A condition of a policy issued by a fire 
insurance company was, that notice of any 
other insurance on the property insured 
should be given to the company, and that the 
same should be endorsed on the policy, or 
otherwise acknowledged and approved by 
them in writing, else the policy to cease. The 
insured subsequently effected another insur- 
ance on the property, and forwarded a writ- 
ten notice of the fact to the secretary of the 
company, who replied the next day, " I have 
roceived your notice of additional insurance." 
Held that the assured had done enough, and 
that there was no breach of the condition, be- 
cause the insurance company must have 
apprehended that plaintiff would understand 
it BO, according to all fair interpretation.' 

A insured with one company, stating that 
$8,000 of other insurance existed. A sum of 
$2,000 of it dropped afterwards. Then $2,000 
insurance was effected in another company 
instead of it, but not notified. This is not 
new insurance destroying the first contract 
or policy taken by A' 



THE EQQ AND THE CHICKEN. 

What is described as an entirely new 
point has been raised in a recent suit which 
threatens to mar the pleasant relations that 
have hitherto existed between two residents 
of Parkville, L. I. The case involves the 



} TVfcr T. jEtna Int, Co., 12 Wend. 607. 
*PUier ▼. Ontario ALiving$Um MvJU Iru. Co., 5 Hill, 
117. — 

*J\tmma T. I^ndard Int. Co., 48 Q. B. Rep. Ontario. 



ownership of a valuable game chicken that 
was hatehed in Parkville a month ago by a 
very ordinary sort of chicken without any 
particular pedigree. 

It came about in this way : James 
McCaughn, who has made a fortune as a 
truckman in New York, lives in a handsome 
house in Washington Avenue, Parkville, and 
amuses himself by breeding game fowl. 
His birds are very valuable, and bring from 
$20 to $80 apiece. Mr. McCaughn's hen- 
yard in the rear of his house adjoins the 
back-yard of James Gormley's house. Mr. 
Gormley retired from the truck business 
about four years ago, and since that time has 
been living at Parkville. His house, which 
is as imposing as Mr. McCaughn's, faces 
Foster Avenue. Gormley, however, has been 
breeding a common lot of hard-working 
chickens. A picket fence separates his 
hennery from that of McCaughn's, but occa- 
sionally the chickens get mixed up. This 
never was a cause of dispute between the 
two neighbours, as it was easy to distinguish 
McCaughn's high-bom fowls and bring them 
back to their own coop. 

A month ago one of Grormley's hens hatehed 
a brood of chickens, and among them was 
one that gave evidence of game blood. 
Several days later McCaughn noticed the 
stranger in Gormley *8 coop, and immediately 
put in a claim for it on the ground that one 
of his fancy hens must have flown over into 
Gormley's yard and laid an egg in Gormley's 
hen's nest On this theory he claimed the 
chicken. There was no doubting that the 
chicken was of the same breed as McCaughn's 
chickens, but Gormley refused to give it up. 
He admired the chicken. He offered to pay 
McCaughn $1 for the egg, but he said that 
McCaughn's claim on the bird was offiiet 
by the fact that one of his hens had 
worked twenty-one days to hateh the egg. 
McCaughn would not accept the offer. He 
wanted the chicken, and he was willing to 
pay a reasonable price for the services of his 
hen in hatehing the egg, and for whatever 
com and other food the chicken had eaten. 
Gormley rejected McCaughn's offer, and 
words passed between the neighbours. 

After the passage of the words, McCaughn 
engaged Judge Callahan to bring suit' for the 
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recovery of the chicken, and Gormley has 
engaged Wanhope Lynn to defend his case. 
Judge Callahan says : 

** I have searched the legal reports in vain 
to find a parallel case, and I am convinced 
that the point at issue is new. It seems to 
me that McCaughn has the best right to the 
chicken. It is a thoroughbred, and his hen 
nndonbtedly laid the egg from which it was 
hatched. He is willing to compensate Grorm- 
ley for his trouble and the ben's services. 
The case will have to be argued on equity. 
If Justice McMahon of Parkville decides 
against us we will appeal the case. It is not 
a question of the money value of the case, 
but of the right of the case." 

Mr. Wanhope Lynn has put in his answer, 
which is a general denial of McCaughn's 
claims. If Gormley^s hen had not protected 
this egg, he says, the chicken in question 
would never have been hatched. Then 
again if the eggs had been collected and 
cooked, the game chicken would have been 
lost Then there Is another theory which, he 
asserts the appearance of the chicken seems 
to bear out There was nothing to prevent 
one of Grormley's roosters from being 
the father of the egg. A father's claim 
according to law is paramount, and if this 
theory is correct, then the chicken belongs 
to Gormley's coop. 

Mr. Lynn is also resolved to appeal the 
case if the decision is against him. He has 
submitted the problem to a number of 
lawyers, and they are about equally divided 
in their opinions as to the equity of the 
suit The Hon. Bourke Cockran thinks that 
McCaughn has the best claim to the chicken, 
on the ground that one of his hens laid the 
egg. Robert H. Raoey» the criminal lawyer, 
warmly and pertinaciously supports the 
claims of Gormley 's hen. The question is 
being debated on lay grounds in Parkville, 
where, on account of the prominence of 
McCaughn and Gormley, it has excited a 
great deal of interest. Nearly all the ladies 
think that Gormley has the better claim to 
the chicken. The suit will come up for a 
hearing before Justice McMahon next week. 

In the meantime the game chicken is 
industriously scratching in Gormley's back- 
yard. 



INSOLVENT NOTICES, ETC. 

Quebec Qffkial GaztUe, Oei, i. 

Judicial AbatidonmaUg. 

Godfrol Bedftid, lamber menIuuit.Montreal . Sept. 90. 

Oliyier B^gin, shoe nuuralkotiirer, Quebec, Oct. 2. 

Marie B^langer, doing business in name of Joseph 
Labelle A Cie., St. Johns, Sept 25. 

F. X. Billy, trader. ViotoriaTille, SepL 90. 

Chaotas Heori Desmarais, trader, Montreal, SepL 30. 

Wilbrod Dor^, trader. Qnebeo. Sept. 21. 

Albert Marquette, Quebec, OoL % 

Anguste Perron, SU Sanveur de QuAec, Sept. 27. 
Curators Appaimied. 

Re Beauohamp k Co.. grocers.— Bilodeaa A Reaand. 
Montreal, joint curator, Sept. 29. 

lie Emile Bdou, trader. Aose auz Qasoons.— L. P. 
Lebel. New Carlisle, curator, Sept. 15. 

He Roberto. Berry.— Millier & Griffith, Sherbrooke, 
joint curator, Sept. 29. 

Re Cantin A Dulong, contraetoie. Montreal.— Oharlei 
B. L. Deslanrien. Montreal, curator. Sept. 30. 

Be Dame Marie Goyette. doing business under the 
name of Dme. Louis Baril A Cie.. Iberrille.— J. A. 
Nadeau, N.P., and Joseph Lavoie, Iberrille, joint 
curators. Sept, 24. 

Me Geo. H. Gaurreau, trader, Montreal.— David 
Seath. Montreal, curator. Sept. 2L 

Be Ltondre Lariv^e, Montreal.— Kent A Tarootte, 
Montreal, joint curator, Oct. 2. 

Be Benjamin Leolalre, St. Michel de Napierrille.— 
Kent A Turootte, Montreal, joint curator. Sept 90. 
Dividende. * 

Be Bugdne Corriveau. jeweller. QuebeC'—First and 
final dividend, payable Oct 20, H. A. Bedard, Quebec, 
curator. 

Be C. N. Falardeau, trader. 1* Ancienne Lontte.— 
Second dividend, payable Oct. 20, B. A. Bedard, Que- 
bec, curator. 

Be Germain A Payette.— First ind final dividend, 
payable Oct. 21, C. Desmarteau. Montreal, curator. 

Be F. X. T. Hamelin. paper manufacturer, N. D. 
Portneuf.— Second dividend, payable Oct. 21, A. 0. 
Mayrand, Desmarteau,. curator. 

Be J. P. Morin, Stanhope.— First and final dividend, 
payable Oct 22, Kent A Turootte, Montreal, joint cur- 
ator. 

Be Antoine Perroton. Hull and North Nation Mills. 
—First and final dividend, payable Oct 20, J. McD. 
Hains, Montreal, curator. 

Stjtaratiam at to propertif. 

Adeline Bernard vs. Joseph Smond, fanner and 
trader, Sherbrooke, Oct 2L 

Marie Laforest vs. Jean Bte. Magnan, butcher. 
Montreal, Sept. 80. 

Notarial minutee ttan^erred. 

Minutes of Ute Thomas Brassard and L. P. Trem- 
blay. notaries, Waterloo, and of Joseph H. Lefehvre, 
N. P., Waterloo, transferred to B. F. de Yaiennes, . 
N. P., Waterloo. 

Apponttmeut* 

Qyrille Auger and Charles L. Champagne, appointed 
joint registrar for the registration^istrict of Montreal 
Baft 
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Not long ago (ante, p. 127) we published a 
note of a decision by magistrates of this pro- 
vince, that the operation of dishorning cattle 
was not acroelty exposing the persons per- 
forming it to prosecution. We notice by a 
recent article, written by a well-known friend 
of the animal world (Mr. G. Candy), that the 
Lord Chief Justice of England and Mr. Jus- 
tice Hawkins are of a dififerent opinion. 
There has been considerable doubt on the 
point. In Scotland a superior court, ex- 
pounding the Scottish statutoi has held that 
the operation of diehoming is not unlawful, 
not because the operation was shown to be 
necessary in fact to fit the animals for their 
ordinary use, but because " the statute does 
not interfere with human conduct, or with 
the judgment of those who are pursuing their 
own affairs to the best of their judgment, 
however much they may be mistaken in the 
judgment of others." One of the judges in 
the Scottish Court adds that) in his opinion, 
the operation was justifiable, because it was 
** performed under the belief that it was 
neoesBary for the well-being and control of 
the animals." But in a recent English case 
(Ford Y. Wiky), the judges of the Court 
of Queen's Bench emphatically dissented 
from the doctrine thai " a mistaken be- 
lief that the law justifies a painful opera- 
tion, when in truth it does no such thing, 
oonld operate na any excuse at all, except 
perhaps in mitigation of punishment" Mr. 
Justice Hawkins observed : '' Constant fam- 
iliarity with unnecessary torture to and abuse 
of dumb animals cannot fail by degrees to 
brutalize and harden all who are concerned 
in or witness the miseries of the sufferers — 
a consequence to be scrupulously avoided in 
the best interests of civilized society." The 
occasion which called forth this expression 
of opinion was the hearing of an appeal from 
the decbion of a bench of Norfolk magis- 
trates, who had acquitted a person chaiged 
with cniel^ under the statute, and had found 



as a fact that the ojwration of dishorning had 
been done with ordinary care> and under an 
honest belief that it was for the benefit both 
of the animals themselves and of their 
owner, and that the object in view could not 
be attained by any other known method. 
The judgment of the magistrates was held to 
be erroneous, and the case was remitted to 
them to be dealt with in accordance with 
what the judges of the Queen's Bench held 
to be the law. Mr. Candy also quotes, with 
severe disapprobation, an opinion in a very 
different sense, by Mr. Justice Murphy, a 
judge of the High Court of Justice in Ireland, 
in a case of dishorning : " The pain caused 
to the animals cannot be said to be an unne- 
cessary abuse of tlie animal that is reared up, 
tended, and fed, with the object of having it, 
as soon as possible, made ready for slaughter, 
if the operation by which the pain is caused 
enables the owners to attain this object, 
either more expeditiously or more cheaply." 



Attention is being directed to the fact that 
in England a considerable revenue is derived 
from patent fees, over and above expenses of 
the office. The fees are very high, it being 
necessary for an inventor to pay over $200 to 
the patent office before he can benefit by a 
patentable improvement The system of 
levying taxation upon the ingenuity and 
brain power of a people seems a very strange 
one, but it is supposed to be based upon the 
old idea that all patents are monopolies. 



COUR DE MAGISTEAT. 

Mo^iTB^AL, 21 Janvier 1890. 
Coram Champagne, J. C. M. 
BsNorr v. Edwahds, et Edwabds^ opposant 
Jug6 :—Sur une motion pour /aire renvayer une 
opponHijn djugemeni, qu^undifendew oon^ 
damni par difaut, dont Us biens 9ont Boids 
et qui fait une cppoHtion afin d^armuler 
pour pritendues informalitis dans la mitie, 
laqueUe est enguite dihoutie avee dipent, n'ett 
poB pour oefait dSchu du droU de faire une 
opposition djvgemerU, 
Jodoin dc Jodovn, avocats du demandeur, 
Walker, avocat de Topposant^ 

(j. J. B.) 
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OOTJB DE MAGISTRAT. 

MoimufcAL, 11 novembre 1889. 
Coram Champaonb, J. G. M. 
Dagknais y. Tbudbau. 
MinariU-^IU9p<m3abiliti--Cho8e8 nkessairei^ 
LSrion, 
Jug* z—Qu^tmminewpeutitre paursuivi pavar 
le coiU d^habiJUmerUB qui Ivi ont iU ven- 
dm et Hvris, KLvfwn droit de prauver qriHl a 
itiUU. 
L'action ^tait sur compte ponr le prix de 
deux habiUements que le demandeur aurait 
vendofl et livr^B aa d^fendear, ftsa demande. 
Le defiandeur plaida qu'il 6tait mineur et 
qu'il avait €\A 1^. 

La preuve n'^tablit pas la lesion plaids 
par le mineur, et la Cour jngea que lea habil- 
lementB 6tant des choses n^cessairea A la vie 
le mineur pouvait fitre poursuivi pour le re- 
couvrement du prix qu'il 6tait oonvenu de 
payer pour ces marchandises. 

Jugement pour le demandeur. 
AvUynih :^Oaffn<m v. Sylva, 24 L. C. J. 261 ; 
Tkibaudeau v. Magnan, 4 L. C. J. 146 ; 20 L. C. 
J. 131. 
0. Bobiilard, avocat du demandeur. 
ArehambauU ds Fili$ner, avocats du d^en- 
deur. 

(j. J. B.) 



COURT OF APPEAL. ' 

London, April 21, 22, 1890. 
Before Lindlby, L.J., and Bowbn, L.J. 
Yamdala & Co. V. Lawbs. 
Action to enforce Foreign Judgment — Defence 
that Judgment was obtained by Fraud — 
Power of Court to go into Merits, 

To an action brought on a foreign judg- 
ment in respect of certain bills of exchange, 
the defence was set up that the transactions 
between the plaintiff and one L. Reynold 
were not commercial transactions, but mere 
Stock Exchange gambling, and that the 
plaintiff concealed the fact from the foreign 
Court At the trial, counsel for the defendant 
proceeded to cross-examine the plaintiff as 
to certain payments to show that they were 
made in respect of gambling transactions. 
Chablbb, J., stepped the cross-examination 



on the ground that the foreign Court had 
already determined the point, and that it 
was not open to the defendant to prove the 
fraud alleged. 

On an appeal by the defendants a Division- 
al Court (Denman, J., and Wills, J.) held that 
the cross-examination ought to have been 
allowed. 

The plaintiff appealed from this dedsion. 

Their Lordships said there were two clear 
rules with regard to proceedings to enforce 
foreign judgments: (1) That the foreign 
judgment could be impeached on the ground 
of fraud; (2) that a Court in this country 
cannot go into the merits which have been 
tried by the foreign Court The question 
then arose what ought to be done when the 
question of fraud cannot be decided without 
going into the merits. There had been great 
difficulty on that point But the point had 
been decided in Abouloffy, Oppenheimer, 62 
Law J. Rep. Q. B. 1 : L. B. 10 Q.B. Div. 295, 
where it was held that a foreign judgment 
obtained by the fraud of a party to the suit 
in the foreign Court, could not afterwards be 
enforced by him in an action brought in an 
English Court, although the question whether 
the fraud had been perpetrated had been 
investigated by the foreign Court, and their 
Lordships dismissed the appeal, with costs. 



FIRE INSURANCE. 
{Bfj the laU Mr. JuHice Mackay.) 
[Registered in aocordanoo with the Copjright Act] 
CHAPTER VL 
The CoNDmoNs op the Poucy. 
[Continued from p. 327.] 
Where a policy required the insured to 
give notice to the insurers of any other 
insurance in force upon the same property, it 
was held that notice to that effect, given to a 
travelling agent, was sufficient, though it 
never reached the insurers themselves, it 
appearing that the business of the agent was 
to solicit insurances, make surveys and re- 
ceive applications, and that he was notified 
while actually engaged in preparing an appli- 
cation for the policy in question.^ 

» McEwen ▼. Montgomery Co. MuL In*, Co., 6 HilU 
101. See also Mattera ▼. Madigom Co. MuU /m, Cb„ U 
Barbour (N.Y.)R. 624. 
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In the absence of any provision requiring 
the notice to be given or acknowledged in 
writing, verbal notice given in his office to an 
agent authorized to receive applications for 
insurance and to receive premiams is suffi- 
cient 

In the case of Beals v. The Home Ins. Co,,^ 
where other insurances were to be notified, 
the other one was notified as existing at date 
of policy, namely in the 0. & L. Ca It how- 
ever expired in November, and for it was 
substituted like amount of insurance in the 
L. I. Go. The agent of defendants was agent 
of the L. I. Co. It was not expressly held, 
but temble it would have been held not neces- 
Mry to have notified. 

. If a condition printed require notice of 
second insurance to be given immediately 
and endorsed on the policy, but in the body 
of the policy be written less, and what does 
not exact immediate notice and endorsement, 
such notice and endorsement will not be 
exacted ; but notice even after loss and no 
indorsement may suffice. This was ruled in 
the case of Soupras, ^ 

As to '' reasonable diligence" at the end of 
the JEtntL clause {ante), I would say that that 
is for the jury. In Lower Canada the 
insured would probably recover, though giv- 
ing notice only with his particulars of loss. 

Where ** notice" is to be given of other 
insuraoces, and condition be simply that the 
notice maybe verbal at office, see Sexton 
case, 9 Barbour. 

If there be no special inquiry, or condition 

to that efifect, the insured is not bound to 

refer to other insurance. 

{ 184, Levy tm Property Inmred^Execution 

againH Bwlding9—Fi. Fa. de Bonis et de 

Terris, 

Sometimecf the condition reads that the 
policy shall cease if the property insured 
" shall be levied on or taken into possession 
under any proceeding in law or equity. 
Under this condition it has been held that 
only personal property was in view. ^ 
i 185. Efeet of Double Insurances, 

Ellis says : Even without a special condi- 

>9rdBui7. 

'lL.C.Jarut. 

* /m. Co. v. (yMaUif, 22 Am. Rep., PennflylTania. 



tion of the policy, an Insured efEbcting a 
double insurance can only recover the real 
amount of his loss, and if he sues one 
insurer for the whole, that insurer may com- 
pel the others to contribute their proportional 
parts." Kent (Comm., vol. 3) is to the same 
effect. He refers to MtUaudon v. Western M. 
iSc F, L Co.,^ by Curry ; so if A insure property 
with B for $5,000 and with C for $5,000, say- 
ing nothing to either of the double inaurance» 
he may, if he lose $5,000, sue either of the 
insurers, but if one pay in full he may go 
against the other for half of $5,000. In Eng- 
land there is contribution between co-sureties 
whether by separate instruments or by the 
same one, says Btarge\ this as a result of 
general equity. In Scotland all of several 
policies are considered one, and there is con- 
tribution. In modem France, oo^fidtjustewrs^ 
whether by one or several deeds, can claim 
contribution, and this is reasonable, says 
Troplong, No. 426. 

According to Burge, several insurers, 
though by difierent policies, may be consid- 
ered debtors in solido ; but are they ? I do 
not think so. Suppose several insurers by 
policies of difierent dates, and for different 
sums, can such be considered debtois in 
solido ? Are they fidijusseurs at all ? 

In case of double insurance, the insured 
may sue whom he pleases of the difierent 
insurers, and they have contribution among 
themselves.^ But policies prevent this, some- 
times. 

If one insurer pays the whole of the loss, 
he may recover a ratable contribution from 
the insurer in the other policy; Angell 
(Insurance)— otherwise the insured might 
'' select his victim," says Angell. 

In case of a house burnt, insured by several 
policies, (unless there be a condition to the 
contrary) the insured may sue whom he 
pleases. If the late one pay, as it must, the 
whole loss when sued, it has a recourse 
against the othere for contribution in propor- 
tion to their insurances. Code de Commerce, 
359. 

It is different in maritime assurance, pb 
270, 2nd part, Sirey of 1862. 

This is the usage, too, says Sirey, in a note, 

191a. Rep. 

* Wiogin ▼. S^ff'o^k Ifu. Co., 18 Piok. 
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and he says Gran and Joliat approve, No. 
142 (Pardessufl, contrd). 

Sappose the first insurer to pay, can he 
make the late ones oontrihute 7 

Where property is insured, and then it, 
together with other properties, is insured by 
a policy reading for one entire sum for the 
totality of subjects, this makes necessary an 
apportionment^ 

The charter of an insurancet company pro- 
vided forfeiture of any policy covering prop- 
erty otherwise insured, unless such double 
insurance shall be by consent of the com- 
pany, endorsed by the secretary upon the 
policy. Held, that the company could not 
waive this provision, nor consent except by 
such indorsement' 

The rule in moderh France is that if the 
entire value is not covered by the first policy, 
the later insurers have to make up the defi- 
<:iency according to the dates of their policies. 
Semhle, they are not co-fidfjusteun so- 

In the United States, a condition is fre- 
quent that if the insured have made other 
insurance prior in date, the last insurers shall 
be liable only for so much as the amount of 
the prior insurance may be deficient towards 
covering the property lost insured. 

In Lower Canada, the first sued of several 
insurers, by different policies, has no right to 
ask the others to contribute ; unless, on 
special grounds, they are bound ta Where 
there are several insurers, the one (never 
mind which) who is first made to pay, does 
nothing more than fulfil an obligation which 
is his alone. And where double insarance 
exists, the second can be sued before, the 
first 

Of course, in case of double insurance, or 
treble, the insurer can never recover more 
than his loss. There can be gotten by him 
but one satisfaction for one loss. 

The rights inter se of several insurers by 
difi*erent policies are various, and different, 
temble, from the ordinary rights of co-sureties 
by obligation, towards a creditor for a debtor. 

^ The oiue of Howard /im. Co, r. Scribner, 5 Hill, is 
OTerruIedy and thU prinoipie (of other insnnuice being< 
making neoessary a oalealation) held in Ogden t. Eaat 
R. Iju. Oo„ 7 Alb. L. Jounial of 1873, p. 330. 

* Couch ▼. OUv F, Ina. Co„ S3 Conneoticnt, A.D. 
1872.^ 



Often the different insurances are affiacted by 
differing conditions on policies. Suppose the 
insured by several policies, to forfeit, by 
breach of a condition, his rights against one 
insurer, can the others, for instance later 
insurers, say they are free, from the fiEu;t of 
the insured having deprived them of contri- 
bution from others, or other? Does the 
insured contraitt eo ? Would the question be 
affected by knowledge had by the later 
insurer of the earlier insurance ? 

Policies may stipulate against contribution, 
and that the insurers shall be liable in the 
order of dates of their policies respectively, 
or that in case of subsequent insurance, the 
first insurer shall nevertheless be answerable 
for the full extent of the sum insured by him, 
without right to claim contribution from sub- 
sequent insurers.^ 

i 186. Limitation of liabiliiy in the com of 
several inturances. 

The following are clauses regulating con- 
tribution, or rather limiting the amount of 
liability of insurers in the case of several 
insurances : 

'' In case of any other insurance upon the 
property hereby insured, whether prior or 
subsequent to the date of this policy, the 
assured shall not, in case of loss or damage, 
be entitled to demand or recover of this 
company any greater portion of the loss or 
damage sustained than the amount hereby 
insured shall bear to the whole amount 
insured on the said property." (JSlEna policy 
of Connecticut^) 

" And in all cases of assurance, this Com- 
pany shall be liable only for such rateable 
proportion of the loss or damage happening 
to the subject assured, as the amount assured 
by this Company shall bear to the whole 
amount assured thereon, without reference 
to the dates of the different policies.'' (Other 
policies.) 

Shaw (apon JEKm) says that where there 
are several policies containing the clause 
providing that, in case of other insurance, the 
insurers shall be liable to pay only a rateable 
proportion of the loss, they are all and each 
liable to pay such rateable proportions, 
though it happens that some have paid more 

I il4Vrend.899. 
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than their share, and "even enoi^h to cover 
the whole loBSi'* and this whether they had 
knowledge of all the policies at the time or 
not. 

He refers to Lvtcan v. Jeff, L Co, He does 
not mean that each is so liahle that the 
plaintiff, having heen paid his whole loss, say 
from two» may go against a third insnrer 
and make him pay. I take the case referred 
to to have heen this : Plaintiff sned one of 
three companies who had insured him. It 
was held that he had right to recover from 
each its rateable portion, and if two paid 
more, yet the third was not freed, hut had to 
pay its rateahle portion of the loss. It was 
not made to appear that the plaintiff had, 
from the two companies not sued, gotten full 
indemnity, or enough to cover his whole loss. 
Shaw adds: "Where, however, there are 
several policies, which do not all contain this 
clause, and those not containing it pay to the 
extent of their subscriptions, which is more 
than their rateable share, this will be a 
defence pro tarUo in an action on the policies 
containing this clause, and if the policies 
without the clause have paid enough to cover 
the loss, it is a complete defence for the 
others, for they are liable to contribute to the 
underwriters who have paid. Lucas v. Jeffer- 
mn In$. Co,, 6 Cowen, 635." 

There is no contribution between policies 
containing the clause referred to ; the agree- 
ment is that each insurer shall be responsible 
only for a given portion of one sum (say I), 
but does not Shaw imply that there is contri- 
botion — contribution it would not be so much 
as indemnity for money paid. "Shall bear to 
the whole amount assured thereon," in the 
above condition, what does this mean ? Sup- 
pose A on first May, 1860, to insure his house 
for £500, and at the time of taking this 
policy to declare a previous insurance of £500 
made 1st January, 1860 ; suppose this Ist 
Jan. policy to be allowed to expire, and a fire 
to happen on 1st April, 1861, and to destroy 
the house worth over £500, may not A recover 
the £500 of the policy of 1st May? He may; 
as if the words <* at the time of the loss hap- 
pening" were between the words " assured ^ 
and <* thereon." If the first insurance be not 
in force at the time of the loss happening, the 
aeoond company (in such a case as put) can- 



not claim to be liable only for a rateable 
proportion of the loss.^ 

Contribution condition : " Other insurances 
being, the last insurers are to be liable only 
proportionately." This extends to other 
insurances in part on this and in part on 
other property; although what is insured 
on one or other be not particularized. Blake 
V. ExcL MtiLL Co., Monthly I-aw Keporter of 
1858, Boston. 

2 187. Other insurance u/wm specific thing 
included in policy. 

Sometimes there is a condition such as 
this : " If any specific parcel or thing, &c., 
included in this policy, shall at the time of 
fire be insured in this or other ofiice, this 
policy shall not extend to cover the same, 
except as to excess beyond the amount of 
specific insurance," etc 

Fairchild V. Liverpool <fe London 2ns. Co.^ 
was a case of goods burned ; value $274,192, 
They were insured specifically for |324,000. 
The whole amount of loss was covered so by 
specific insurance. The plaintiff sued for a 
pro rata amount of the loss in proportion to 
amount insured, but the defendants were 
freed, and held not liable, for the loss was 
under the amount of the specific insurances, 
and their policy was conditioned that they 
should be liable only for any amount of loss 
beyond the amount of specific insurances. 
i 188. DivimbUiiy. 

Suppose insurance by one policy on two 
houses, and on furniture in a third, the total 
policy may cease, or become vacated, under 
the condition of certain policies, for alienation 
of only one of the houses, or of the furniture, 
though the insurer retain the houses. It is 
perfectly lawful to fix as terme for cessation 
of a policy the arrival of any event 

Angell. i 196, is to the effect that if three 
buildings be insured by one policy, each for 
a separate sum, alienation of one will only 
avoid the policy pro tanto, as if there had been 
three policies. 

Trench v, CJienango M. Ins. Co-^ was express- 
ly declared bad law in the following case : 
8 insured for one premium, $1600, on dwell- 

1 See Ftn-hush ▼. Tf. Man. Ins. Co., 4 Qny*8 R. 

< 48 Barbour. 

87HUU 
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ing house ; $800 on furniture, <&c. : One condi- 
tion of the policy required the nature and 
amount of any incumbrances on the property 
insured to be stated* and the insurance was to 
be void in the case of any mis-statement, or 
conceahnent The policy declared : " No in- 
cumbrance except the Petrie mortgage.'' 
There was really an incumbrance on the 
house beyond this. The Court held that the 
policy was void in consequence, and that the 
insured could not recover loss on house, or 
furniture. The plaintiff was non-suited, and 
afterwards a new trial Was refused him.^ 

In France an insurance on diflferent objects 
is, as a general rule, divisible, and nullity of 
insurance of some may be, and policy sub- 
sist for others. Orleans. 4 July, 1846. But 
stipulation may regulate otherwise. 

Suppose A to insure by one policy £500 on 
his house in St Paal street, and £500 on his 
house in SL Peter street Afterwards he sells 
the house in St Paul street Because he 
does not declare that sale, and obtain the 
consent of the insurers, will he lose the bene- 
fit of his insurance on his house in St Peter 
street, if it be burnt ? It depends upon his 
policy. If the policy be silent as to aliena- 
tions, he will not ; but if it read pro- 
hibiting the property insured by this 
policy being transferred, in whole, or part, 
under pain of the policy ceasing, or of the 
insurance ceasing, he will. Under the- Eng- 
lish clause at head, I think insurance would 
only be vacated pro rata, though the case is 
not free from doubt Such clauses ought to 
be construed against the insurers (I should 
say) if doubtful. 

J 189. Removal of property to escape fire, 

''In cases of fire, or of loss or damage 
thereby^ or of exposure to loss or damage 
thereby", it shall be the duty of the assured 
to use all possible diligence in saving and 
preserving the property. And if they shall 
fail so to do, this Company shall not be held 
answerable to make good the loss and dam- 
age sustained in consequence of such neglect 
And it is mutually understood, that there can 
be no abandonment to the assurers of the 
subject assured." 

Ordinarily injuries to property by removing 



1 Smith ▼. Empirt In». Co,, 25 Barb. R., Got 1857. 



it, from fear of combustion, and expenses in 
saving it from destruction, are not losses 
within the policy ; so agreement is common 
on the subject In France the policies gen- 
erally provide that property may be removed 
when in danger of fire, and that the insurers 
will bear the costs. 

The following is the clause usual in the 
United States polides : — 

"In case of the removal of property to 
escape conflagration, the Company will con- 
tribute ratably with the assured and other 
companies interested, to the loss and ex- 
penses attending such act of salvage. But 
the Company will not hold themselves liable 
for any loss or damage upon goods removed 
from any building not actually on fire, con- 
trary to the declared desire of any officer or 
agent of the Company, or not being ordered 
or sanctioned by such officer or agent, when 
personally present, and in a situation to be 
consulted by the assured." 

Notwithstanding such conditions, the in- 
sured is to be paid his full loss. 

Injury to goods of the insured by water or 
from goods being stolen in the confusion of a 
fire are within the terms of the policy, and 
the insured is to be paid for such.' 

Theij^urance in this case was for not 
exceeding £1,000. The defendants contended 
that as to loss by goods damaged, lost, or 
stolen in removal, they were only ratably to 
contribute. The Court held that ratable 
contribution was to be confined to mere 
expenses of any salvors, or expenses of sav- 
ing what was saved. The insured recovered 
£397.14.8, his total loss by partial damage to 
goods, and by lost or stolen goods. It was 
held that the clause at the head gives the 
insured a remedy for something beyond com- 
pensation for his goods destroyed or injured 
in consequence of a fire. And so in the Har- 
ris case, Quebec, A.D. 1866, Meredith*, C. J., in 
charging the jury, said: "The rule which I 
think you may follow in this case is that 
which was laid down lately by Mr. Justice 
Monk, in the case of MeOibbon v. The Queen 
Inmrance Co,, and which afterwards received 
the sanction of the Superior Court of Mon- 
treal, namely : That the value of goods which, 

1 Thompaon v. Montreal Fire In», Cb.« 6 C^B. and Pr. 
Bep. U. C. 



THE LEGAL NEWS. 



335 



without any £&alt on the part of the insured* 
are lost or stolen daring the confusion caused 
by a fire, or whilst being removed from the 
boming premises, ought to be borne by the 
inBorers." ^ 

With respect to the removal of goods, it has 
been held' that the consent of the insurers 
beforehand is not required. Ck>nsent after 
removaly or ratification of the act, with a full 
knowledge of the facts, is equivalent to con- 
sent previously. 

Under the first of the above clauses, if 
insurance be ** against total loss only," if any- 
thing be saved, semble, as there can be no 
abandonment, the insurers are free ; but the 
saved portion ought to be of some value; a 
house ought to be held totally lost, though 
some wall of it might be left standing, or my 
a stack of chimneys. 

A buijding is threatened ; the insured re- 
moves his things. The building escaped. 
Damage and expense of removal are sued for. 
Held (two justices dissenting) that he could 
recover ; White v. Bqtublic <Ss Relief Ins, Co,, 

57 Maine. 

i 190. Th^ls. 

Losses from thefts, at or after fire, are gen- 
erally excepted in the French policies, and 
sometimes are so by English policies,— ''The 
Queen," for instance. 

In France, some hold that without the 
express exception, even vols and soustractions 
are not losses on the insurers (Boudousquie). 
Others differ from him. 

The Civil Code of Holland puts such losses 
on the insurers. In Maine, U.S., such losses 
are put on the insurers.^ 8o in Lower Canada 
now, * though formerly it was held other- 
wise,* 

The fact of French policies expressly ex- 
celling, might lead us to say that the French 
law (in the absence of the exception) would 
put the loss on the insurance company. 

Some conditions stipulate non-liability for 
losses from thefts in removals of goods. 

The Boyal Insurance Company condition 

^ Soeh alone in the partiealar case were the plaintiff's 
]<MM8, fire haying oooorred in the house next to him. 

* WiUiamdurg City F. In», Co, y. Cary, Superior 
Goort of niinoiB, 15 Alb. L.J.. p. 169. 

<lAwEep.,A.D. 1863-4. 

* Huris oase, ante. 
>lB«T.deIi^C,p.U6. 



states :— "This Company shall not be liable, 
by virtue of this policy, for any loss by theft 
at or after a fire." 

In default of such condition, the insurers 
would be liable where a building has been 
fired, and furniture is removed and some 
stolen sa Bunyon. 

J 191. Terminaiixm of policy hy bankrvptcy. 

Some companies stipulate that the policy 
shall end if the insured become bankrupt. 
This is a good condition ; but ^tat de Ugwdor 
iion judiciaire is not bankruptcy. The conse. 
quences of bankruptcy generally are different 
from the consequences of itcU de liquidalion 
judiciaire,^ 

§ 192. Usufructuary and nvrpropriHaire, 

The usufructuary may insure the house 
subject to his usufruct. If fire happen, he can 
take the insurance money.' If the nurpro- 
priitaire insure the house and it bum, he 
takes the money and need not employ it in 
rebuilding.' Yet it is said that the usufructu- 
ary can make the nu-propriitaire allow him 
the interest* 

By the Code Napoleon,^ the usufructuary is 
liable for loss by fire of the house of which he 
has the usufruct, unless he prove that the fire 
was without fault on his part In Quebec 
province, there is no presumption of fault 
against the usufructuary. Demolombe to the 
same effect 



INSOLVENT NOTICES, ETC. 

Quebec Qffieial Gazette, Oct, 11. 

JtidieuU Abandonmente, 

S. Boucher, St. Hyaointhe. Oct. 3. 
Armaud Boyce, Montreal, Oct. 1. « 

Joseph Landsberg, trader, Sherbrooke, OoL 8. 
Archibald MoCallum, jeweller, Quebec, OoU 4. 
Alexis Therriault, general merchant, FraseryiUe, 
Oct. 6. 



^Dalloz, Kec. per. of 1854, 2nd part. p. W, 

«GrunicJoIiat,No.86. 

»25 Aug., 1826, Colmar. 

« lb, ; eontrit, Grun & Joliat, No. 91. 

* •' II y a pr^somption de f aute centre lui," C.N., 1302. 
1315, 1318. Sirey, Dalloz, A.D- 1837. Proud'hon, 
Tome III., No. 1551, is againat this- Our Lower Can- 
-ada Civil' Code seems to enact such presumption strictly 
against the lessee only, and in favor of the lessor onlu 
(0.0.1629,1830.) 
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Ouraton appainiecU 

Re Godfroi Bodurd* lumber merchant, Montreal, 
Oct. 8. 

Re Joseph Dagenaif, grooeri Montreal.^Tho6. 
Gauthier, Montreal, ooratori Oct. 2. 

Re Chaetas Henri Desmarais, reftaurant-keeper, 
Montreal.— J. N. Fnlton and A. Lamarohe, Montreal, 
joint curator, Oct. 8. 

Re Dame Marie Bdlanger, trader, St. John's.— A. F. 
GerraiB, St. John's, curator, Oct. 7. 

Re Wilbrod Dor^, grocer, Quebec— H. A. Bedard, 
Quebec, curator, Oct. 8. 

Re Z^phirin Lafranoe, hotel-keeper, Quebec.— N* 
Matte, Quebec, curator, OcL 7. 

Re Robert Lanniog.— C. Desmarteau, Montreal, 
curator, Oct 3. 

Re David Latoor.— C. Desmartean, Montreal, cura- 
tor, Oct. 4. 

R* Joseph M. Massiootte, tinsmith, Famham.—£. 
AudettCi Famham, curator, Sept 29, 

Re Chas. J. Paige.— C. Desmarteau, Montreal, cura- 
tor, Oct. 2. 

Dimdendi, 

J{« Joseph Beootte de ftentilly.— First diridend, pay- 
able Oct 20, Bilodeau k Renaud, Montreal, joint 
curator. 

Re H. Oharron k Fils, Ste. Cun^nde.— First and 
final dividend, payable Nov. 6, Thos. Gauthier, Mon- 
treal, curator. 

Re A. 6. de Carufel, Maskinong^.— First and floal 
dividend, payable Oct 20, Bilodeau k Renaud, Mon- 
treal, joint curator. 

Re W. V. Doughks.— first and final dividend, payable 
Oct 20, W. J. Simpson, Lachute, curator. 

Re Joseph Filion, Napierville.— First and final divi- 
dend, payable Nov. 4, A. F. Gervais, St. John's, 
curator. 

R0 Isaac Harris, Laohine.— First dividend, payable 
Oct 31, Kent k Turcotte, Montreal, joint curator. 

Re M. LaJoie k Co., tinsmiths.— First and final divi- 
dend, payable Oct 27, Thos. Gauthieri Montreal, cura- 
tor. 

Re W. C. Ravenhill, agent— first and final dividend, 
payable Oct 31, Kent k Turcotte, Montreal, joint 
curator. 

Re Ed. St. Cyr, trader, Ste. Clothilde de Horton.— 
First and final dividend, payable Oct. 28, J. £. Girou- 
ard, Drummondville, curator. 

Re The Montreal Soap k Oil Co.— First and final 
dividend, payable Oct 28. W. A. Caldwell, Montreal, 
curator. 

Separation aa to Property, 

Asilda Cadieux vs. Napoleon Sen6cal, fanner, 
parish of St. Bruno, district of Montreal, Oct 7. 

Alice Price vs. Patrick Lee, farmer, township of 
Godmanchester, district of Beauhamois, Oct i. 



GENERAL NOTES. 

Appltino fob Stooc or Filbs Naxx.— The London 
Law Timet says : " If a man, applying for shares in a 
company, hands in a false name, or the name of tome 
one who knows nothing about the application, or the 
name of an infant the court will treat that man as 
the real shareholder, and the name handed in aa that 
of a mere dummy." Such is the wholesome doctrine 
which Mr. Justice Kay applied in Re Britannia Fix« 
Association, Coventry's case, on the 7th of August The 
circumstances were peculiar, and induoed the learned 
judge to remark that human affairs are wonderfully 
like a kaleidoscope, with its eonstantly changing oom- 
binations of color. Coventry, the father, had handed 
in the name of Coventry, the son, as that of an appli- 
cant for certain shares in the above association. Cov- 
entry, the son, had not sanctioned the applioation, and, 
in faot, knew nothing whatever about it In such eii^ 
oumstanoes, of course, he could not be justly placed on 
the list of contributories. The quesfion was, whether 
the father's name could properly be retained on that 
list, and this question Mr. Justice Kay ansifered in 
the affirmative. After awhile the father died, and 
the liability which he incurred, as above mentioned, of 
course devolved upon his executors, whose duty it will 
now be to satisfy the claim made by the liquidator of 
the association.— (7A«eacro Leaal New. 

The Pbovikcb of Law JoDUTALS.— In the valedic- 
tory of Austin Abbott, upon his retirement from the 
editorial chair of the Dailv Reffuter, N.T.,he says: 
" During these thirteen years we have watched to- 
gether through these eolunms the progress of Ameriean 
jurisprudence, and these current studies of the work 
of the Courts, of the legislators^ end the tezt-^writers 
have been echoed by our exchanges with many gr»tify- 
ing evldenoes of their usefulness to the profession at 
large ; and I should not fail to add that I have owed 
much— and shall in my professional work continue to 
owe much— to these contemporaries, who are filling so 
large a place now among the most valued agencies for 
keeping the profession informed upon the law as it is. 
The time has gone by when the law can be learned 
like a matter of ancient history. The records of the 
past, whether ancient, medisBval, or modem, and 
whether in text-books, or annals, or reports, can show 
us nothing more than the roots of the law. The law is 
not in the books. The books give us what this judge 
or writer thinks about the lawi or did think about it 
when he wrote. But the law is in the air— it is in the 
life and force of the eommunity about ns, as regulated 
by the ever-developing judgments of judicial power. 
The books give us approximate statements. But the 
original thought and fresh observation of the reader 
must incessantly verify and test what has been ?rritten, 
and cannot help modifying these reoords of the past in 
their application to the controversies of the day. The 
legal journals of our day are rendering a yet too little 
recognised service in this respect, and to have oo- 
operated in this service has been a pleasure quite as 
great as any that my readers have found in what I 
have put before them." 
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VoL XIIL OCTOBER 25, 1890. No. 43. 

Mr. Justice Miller, of the United States 
Supreme Coart, who died from the effects of 
paralysis on the 13th instant, is an example 
of a man finding somewhat late in life the 
profiBSsion for which he was specially fitted. 
Mr. Miller was horn in Richmond, Ky., in 
1812. His early years were spent upon a 
&rm« Agriculture had no attractions for 
him, and he sighed for something higher. 
His ambition or his opportunities were 
limited at first to a drug store, in which he 
obtained employment He then read medi- 
cine, and when twenty-two years of age en- 
tered upon the practice of medicine in Knox 
couDty. From medicine, after some years, 
he turned to law, and was admitted to the 
bar in 1847, when thirty-one years of age. 
Notwithstanding the disadvantage of enter- 
ing the profession nine or ten years after the 
usual time, he speedily showed that in this 
instance change of avocation was not a mis- 
take. In 1862 he was appointed by Presi- 
dent Lincoln associate jtistice of the Supreme 
Court. Mr. Justice Harlan, one of his col- 
leagues, said of him : — ** He had a very bold, 
aggressive mind, which was shown in his 
treatment of questions outside of the law. 
I do not remember any instance since I have 
been with him upon the bench when he 
hesitated in the slightest degree to follow out 
to their legitimate results any conclusions 
which he ever reached on a question of law. 
He was not as learned in the books as some 
judges, but he had a natural aptitude for 
law. He saw very readily and promptly the 
real issues of a case and determined them in 
his own mind without much hesitation. I 
think that is true in the main, though at 
times there were questions also on which he 
expressed doubt But when, upon reflection, 
he reached a conclusion that satisfied his 
own mind, he was prepared to announce it, 
and stand by it whatever might be the con- 
sequences. . • It is safe to say 
that no judge in the country has ever de- 
livered a larger number of opinions in cases 



involving great constitutional questions. It 
is also safe to say that, with the exception of 
Chief Justice Marshall, no American judge 
has made a deeper impression upon the juris- 
prudence of this country than he has." 



" Eaentiah of Forengic Medicine, Toxicology 
and Hygiene,** by C. E. Armand Semple, 
M.D., of London, is a work recently pub- 
lished by W. B. Saunders, Philadelphia, 
forming one of the series known as Saunders' 
Question Compends. Within the space of 
196 pages, this treatise gives a clear synopsis 
of accurate information on a good many sub- 
jects useful to the lawyer, especially to one 
who has cases before criminal courts. There 
are many things which specially pertain to 
the medical profession, with which the law- 
yer must also be conversant in order to con- 
duct the examination of medical witnesses, 
and to prevent imposition. Thus, the other 
day, in the Ansell case at Quebec, a physician 
testified to his suspicion that the prosecutrix 
was feigning epilepsy. We find that feigned 
epilepsy is one of the subjects noticed in this 
work. Among the matters treated are per- 
sonal identity, age, rape, pregnancy, de- 
livery, criminal abortion, infanticide, evi- 
dences of live birth, unsoundness of mind, 
examination of dead bodies, evidence of 
poisoning and methods of extraction of 
poison from the dead body, death by hang- 
ing, wounds, etc. The portion devoted to 
hygiene treats of the purity of air and water, 
and of milk and other foods. The work, 
which is copiously illustrated, may safely be 
commended to the reader who has not the 
time or inclination to master more elaborate 
treatises. 



Mr. Justice Mathew, of the English bench, 
has recorded his opinion in favour of allow- 
ing prisoners to give evidence on their own 
behalf. In opening Bodmin Assizes, he said 
there was one change in the law that was 
clearly demanded by public opinion, and 
which would, doubtless, be legislated on 
before long. This was a change that would 
enable a prisoner to give evidence, if he de- 
sired, on his own behalf. It was a singular 
thing they had been dealing with questions 
of life and death for centuries without acting 
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on the maxim of hearing both sides. The 
proposed change would benefit innocent pri- 
soners, and he doubted if it would be of 
advantage to the guilty. His Lordship 
further advocated a Court of Criminal Ap- 
peal 

In a recent number of the Author, Sir Fred. 
Pollock criticizes an article on Copyright 
which had appeared in a previous issue of 
that periodical. The former writer stated 
that " literary property is subject to the laws 
which protect all other property." Sir F. 
Pollock, in replying, states : ** That literary 
property is recognized and protected by law 
as something of value is quite true ; and 
probably this is all that the writer meant 
But the laws which protect property differ 
greatly according to the kind of property. 
Land is not protected in exactly the same 
way as goods, and a trade-mark and a copy- 
rii^ht are again protected by means different 
from those in use for tangible property, and 
differing in details from one another. Let 
not the unwary reader, therefore, imagine 
that he or she can have a literary pirate dealt 
with as a thief. Copyright is not, in the 
l^gal sense, a thing capable of being stolen." 
Again: it was asked, " Does anybody take 
the trouble to secure his copyright in a pub- 
lic lecture ?" In reply to this, Sir F. Pollock 
refers to the well-known case of Caird v. 
Sime, 12 App. Cas. 326. 



A correspondent writing to the Chicago 
Legal News records his obligations to that 
journal, remarking, " in one instance alone a 
hint obtained from its columns enabled me 
to obtain a rehearing, and finally win a case 
in the Supreme Court, and with it a fee of 
$3,000 cash, that, but for your journal I should 
have given up as lost" Similar good fortune 
has, in seveiral instances, befallen readers of 
this journal. 



COURT OF QUEEN'S BENCH— MONT- 
REAL* 
Tutor— Appeal from Judgment—AuOiorizaiion 
—Art 306, OC— Procedure. 
Held : — 1. That a tutor cannot appeal from 
a judgment, until he is authorized by the 

• To appear in Montreal Law Reports. 6 Q.B. 



judge, or the prothonotary, on the advice of 
a family council (Art 306, CC.) 

2. That when an appeal has been taken by 
a tutor without such authorization, and the 
respondent moves for the dismissal of the 
appeal for want of authorization, the Court 
of Queen's Bench sitting in appeal, may 
continue the motion to the next term, with 
leave to the appellant to produce the neces- 
sary authorization ; and on the production 
thereof, will permit the authorization to be 
filed on payment of costs of motion-^-La- 
force d: Le Maire, etc, de La Vtlle de Sordf 
Dorion, Ch. J., Cross, Baby, Church and 
Boss^, JJ., Nov. 16, 1889. 



Bank—Powers of— Contract of Guarantee— 
Ultra Vires. 
Held .-—That a Bank is not authorized to 
enter into a contract of suretyship guaran- 
teeing the payment by a customer of the 
hire of a steamship under a charter party.— 
Johansen <fc CJiaplin, Dorion, Ch. J., Tessier, 
Baby, Church and Boss^, JJ., November 20, 
1889. 



Sale— Latent defect— Redhibitory Action — Art, 

1530, aa 

Held :—l. Where horses, at the time of 
their sale, were suffering from glanders, but 
the disease was not sufficiently developed to 
be apparent until about twenty days after- 
wards, and the purchaser then notified the 
vendor of the fact, and that they would be 
destroyed if not removed within three days : 
that a redhibitory action instituted four weeks 
after the sale and delivery was brought with 
reasonable diligence. 

2. That where evidence is conflicting and 
evenly balanced (as in this case as to the ex- 
istence of the disease at the time of the sale), 
the Court of Appeal will not disturb the 
decision of the Court helow, —Montreai Street 
R, Co, & Lindsay^ Dorion, Ch. J., Tessier, 
Baby, Church and Boss4, JJ., January 22, 
1890. 



Injury Resulting in Deaih—Clmm of Widouj— 
Prescription— Arts, 1066, 2261, 2262, 2267, 
C C — Verdict — Damages. 
The husband of the respondent was injured 

while engaged in his duties as appellants' 
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employee* and the injury resulted in bis 
death about fifteen months afterwards. No 
action for indemnity was instituted by him 
during bis lifetime. In an action for com- 
pensation brought by his widow (under Art 
1056, GC ) within one year after his death, 
the jury found negligence on the part of ap- 
pellants, and awarded the respondent dam- 
ages 

Held : (afSrming the judgment of the 
Court of Review, M. L. B., 5 S. C. 225)— 1. 
That the action of the widow and relations 
under Art. 1056, CO., in a case where the 
person injured has died in consequence of 
hia injuries without having obtained in* 
demnity or satisfaction, is a right distinct 
from that of the injured person, and is pre- 
scribed only by the lapse of a year from the 
date of death. 

2. That the action under Art. 1056, CO., 
exists, even supposing that at the date of 
death the injured person's action was pre- 
scribed by the expiration of one year from 
the date of the injury > — the fact that the 
claim of deceased was eztioguished by pre- 
scription at the time of his death not being 
equivalent to his having obtained *^ indem- 
nity or satisfaction '' within the meaning of 
Art. 1056, C.C. 

3. Where on a former trial the jury award- 
ed the resi)ondent $3,000 damages, but the 
verdict was set aside by the Supreme Court 
on the ground of misdirection, and on the 
second trial the jury awarded $6,500 dam. 
ages : that the amount was not so excessive 
that the Court should set aside the verdict 
and order a new trial. — C P. R. Co, JL" Robin^ 
mm, Dorion, Ch. J., Cross, Baby, Boss6 and 
Doherty, JJ., June 19, 1890. 

Habeas Corpw— Appeal from judgment of the 
Superior Cowri — Jurisdiction, 

Held:— Thai the Superior Court and the 
judges thereof having concurrent jurisdiction 
with the Court of Queen's Bench in matters 
of habeas corpus ad subjiciendumj there is no 
appeal to the Court of Queen's Bench sitting 
in appeal from the judgment of the Superior 
Court, or of a judge thereot in such matters. 
— La Mission de Grande Ligne et al, dt Morissette, 
Dorion, Ch. J., Tessier, Cross, Baby, Boss^, 
JJ., June 26. 1889. 



PrescripHon-'CS.C,, c/u 85, «. S— Negligence, 
Held : — 1. That the prescription of three 
months under C.8.C, ch. 85, & 3, is not ap- 
plicable where the injury is sustained withp 
out the limits of the city or town, though 
the road be made and maintained by the 
corporation of the city or towiL 

2. That a municipality is not responsible 
for an injury sustained through the impru- 
dence of the person injured ; as where a per- 
son crossing the ice on the St Lawrence in 
winter, deviated from the course marked out 
by branches, and plunged into an opening in 
the ice, and was drowned — Laforce& Le Maire 
etc. de la ville de Sord, Dorion, Ch. J., Tessier, 
Baby, Church, Bo8s6, JJ., Jan. 22, 1890. 

Sale with suspensive condition — Insolvency of 
purchaser — Collocation — Privilege — ArL 

1998, aa 

Held:— Where a movable thing is sold 
with the stipulation that the title shall re- 
main in the vendor until the price shall be 
entirely paid, and before payment of the 
price, but more than fifteen days after the 
delivery of the thing, the purchaser becomes 
insolvent and makes an assignment ; that 
the vendor is not entitled to be collocated by 
privilege, for the price of the thing, on the 
insolvent estate of the purchaser.— irviwy <Sc 
Chapleau, Dorion, Ch. J., Tessier, Cross, 
Ba»4, J J., May 23, 1890. 



COUR DE MAGISTRAT. 

MomtbAal, 10 mars 1890. 
Coram Champ agkb, J. C. M. 
Vincent v. Samson. 
Locataire — Maison fermle — RSsUiation—Loyer 

— Demande, 
JuGE : — lo. Qu^un locataire n*a pas le droit de 
laisser la maison qfu^il a louiefermie et non 
chavffiej et que s'il Ufait, &est une cause de 
risUiation de baU; 
2o. Qu'unpropriitaire n*est pas tenu dialler f aire 
la demande de son layer aillewrs que dans les 
lieuxlouis. 
Per Curiam : — Le demandeur reclame trois 
mois de loyer 6chus et demande la r^iliation 
du bail pour d^faut de paiement du loyer, et 
parce que le d^fendeur n'habite plus la mai- 
son qui n'est pas chaufifige. 
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Le d^endeur plaide quMl doit le loyer, off^ 
le paiement, mais Bans frais, parce (iue le de- 
mandeur n'en a pas £ait la demande ayant 
Paction. 

Bien que le loyer soit qa^rable, le locatenr 
ne pent dtre tenn de faire la demande que si 
le locataire reste sur les lieoz lon^s, mais 8*11 
les qnitte, 11 ne pent forcer le locatenr & le 
chercher aillenrs. Quant & la r^iliation du 
bail, celni qui lone une maison pour Thabi- 
ter, n'a pas le droit de Tabandonner avant 
Pezpiration du bail, et de la tenir ferm6e et 
non chauff(§e ; s'il le fait c'est une cause suffi- 
sante pour donner droit an locataire de de* 
mander la r^iliation dn bail 

Jugement pour le demandeur. 

Lareau ds Brodeur, avocats du demandeur. 

A, Rochetf avocat du d^endeur. 

(J. J. B.) 

COUR DE MAGI8TRAT. 

MoNTBi^AL, 10 fi§vrier 1890. 
Coram Chaupagnb, J. C. M. 
Leprohon y. St^brmaik, et Tardif, T.S. 
Salavre des jouBrncUierS'-Compagnon harbier — 

InminssabUiU. 
Juq6 :—Que le statut 51-62 VicL, ch. 24 (1888) 
qui dSdare les trois quarts du salaire des 
joumalxers insaisissables ne if applique pas 
d un compagnan barbier, * 
2o. Qu^un Hers-saisi n^ett tenu de didarer que le 
salaire qu^U doit au moment de la significa- 
tion d^une saune-arrStf et non ce qu'U doit au 
temps ott ilfait sa declaration vu que le so- 
laire n^est pas saisissable d^avance. 
Le d^fendeur ^tait un compagnon barbier. 
Le demandeur ayant pris une saisie-arrdt 
entre les mains de son patron, le tiers-saisi 
yint declarer qu'au jour de la signification, 11 
deyait soixante-et-dix oentins, et que le sa- 
laire du defendeur 6tait de $10 par semaine. 
Le demandeur conteeta cette declaration 
pr^tendant que le tiers-saisi devait dire ce quMi 
deyait le jour qu'il a fait sa declaration et 
non le jour de Tassignation, ce qui faisait 
une diff(grence de $5. 

Per Curiam : — Les gages non ^cbus sont 
insaisissables excepts dans le cas d'un operor 

* Le 11 d^mbre 1889, re Oermain v. Ducharme et 
Sabourin, la Cour de Mairistrat (Champaflme, J.) a d^ 
oid^ que le mdme statat ne s'appliqoait pas k un com- 



riu8, et le tiers-saisi ne pent 6tre oondamn^ 
A payer que ce qui 6tait 6cbu au moment de 
la signification de la saisie-arret (C P. C. 
558, i 5). Le defendeur ne tombe pas sous le 
coup de la loi 51-52 Vict, ch. 24 (1888), 628a 
C. P. C, n'^tant pas un joumalier {operarius) 
dans le sens de oet article, qui ne s'applique 
qn'& Phomme de peine; et le tiers-saisi a 
int^r6t & soulever cette question lorsqu'on 
yeut le forcer ^ d^larer de nouyeau au dMr 
de Tarticle susdit (BegchereUe & Bourgmgnon, 
yo. harbier; 7 Lesr. News, 354). 

H. A, Qiolettey ayocat du demandeur. 

H. Lanctot, ayocat du tieis-saisl. 

(J. J. B.) 



DECISIONS AT QUEBEC* 
Pari—Dip^k et retrait d'enjeur-Prewfe^Cowae 
de chevaux—Arts, 1927, 1928, et 1234, CG 
Jugi:—1. Lorsqu'un pari est fait 4 la con- 
dition que les sommes paries seront d^po- 
s§es entre les mains d'un tiers, le reirait de 
son enjeu par Tune des parties, met fin an 
pari et donne & Tautre le droit de recouyrer 
du d^positaire oe qu'elle ayait elle-m6me d6- 
pos^ sur son enjeu ; 

2. Lorsqu'un pari est constats par un 6crit, 
la preuye testimoniale est inadmissible pour 
en changer les termes ; 

3. Tant que le pari n'est pas gagn6 par 
Tun des parieurs, la somme d^pos^ en mains 
tierces ne cesse pas d'etre la propri€t6 du de- 
posant, et il pent la retirer ; 

4. Le pari pour courses de chevaux ne 
donne pas droit d'action pourle recouyre- 
ment de deniers ou autres choses pannes. — 
Suift y. Angers, en r^yision, Casault, Rou- 
thier, Andrews, JJ., 31 mars 1890. 

Cession de Wcrw— 48 Vict, ch, 22^Saisie-gage'' 
rie — Action par criancier centre curateur. 
La femme de Tintim^, marchande publi- 
que, ayant fait cession de biens pour le b^n^ 
fice de ses cr^anciers, Tintime produisit entre 
les mains de Tappelant, nomm^ curateur, 
une reclamation de $1,500, pour loyer du m^- 
gasin occupy par la faillie. Quelques mois 
plus tard le curateur, dtiment autoris^, yen- 
dit le fonds de commerce, et com me I'ache- 
teur en prenait possession, Pintim^ le fit sal- 

•16Q.L.B. 
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or pour loyer susdit, par bref de saifiie- 
giigerie adiessd aa curateur es qnal. et ^ 
PAchetenr mis en cause. Defense en droit de 
la part de Tappelant 

/v^^.*— QneTappelant 6tait, en sa quality 
de caratenr, l^galement en posseHsion des 
dits biensy pour en disposer et en distribuer 
leproduit entre les crtonciers, et I'intim^ 
n'avatt ancnn droit de les saisir-gager ni de 
poursuiYre Pappelant pour sa cr6ance ; la loi 
relative & la cession de biens lui ayant con- 
serve le droit de produire sa reclamation 
entie les mains de Tappelant pour etre pay^ 
selon et d'apr^ le rang de ses droits et pri- 
vileges sur le prix des dits meubles. 

Lorsqn'un marchand insolvable a fait ces- 
sion de ses biens pour le benefice de ses cre- 
andeiB, et qu'un curateur a ete nomme, uu 
creancier du failH ne pent poursuivie le cura- 
teur et le deposseder des biens dont la loi lui 
a confie lagard^ et Padministration dans 
I'lDteret de tons les cr^anciers en general— 
Bidard <k I^emievxy en appel, Dorion, J. C, 
Cross. Baby, Church. Bosse, J J., 7 fev. 1890. 

Semitude—DroU de pasgageSarn^e—ArL 

557, a a 

Jugl :^Lq proprietaire du fonds servant, 
sur leqnel est etablie une servitude de pas- 
sage, a le droit, en cl6turant ce fonds, de 
mettre au passage une barridre qui ouvre et 
ferme facilement — Royer v. Lachance, en re- 
vision, Casault, Routhier,Caron« JJ., 30 avril 
1890. 

lAtUa HetUrraieB, P. Q.^-Appel au juge de la 

Cow SupSrieure—EmploySs du gouveme- 

mentS. R. Q. arts. 206, 207, 176-^2 

Vict ch, 6. 

Jug6:—V L'appel au juge de la CourSup^- 

rieure des decisions des conseils municipaux 

au sujet des listes eiectorales, donne par 

Part, 206 des a R. Q., ne pent etre pris que 

lorsque ces decisions sont rendues sur des 

plain tea produites au bureau du secretaire- 

tresorier dans les deiais voulus ; 

2. Les personnes employees & la journee 
au cbemin de fer Intercolonial par le gou- 
vemement de la Puissance^ et qui peuvent 
eire renvoyees ^ la fin de chaque jour sans' 
raison ni excuse, ne tombent pas sous le coup 
dePart 176 des S. R. Q. amende par la 52 



Vict. ch. 6, s. 2, qui enl^ve le droit de vote & 
ceux qui occupent une position '' salariee et 
permanente" sous les gouvernements de la 
Puissance du Canada ou de cette province. — 
Beaumont v. Corporation de Livis, C S., Ca- 
sault, J., 4 mai 1890. 



FIRE INSURANCE. 

{By the late Mr. Justice Mackay.) 

[RoffiBtered in aooordaooe with the Copyright Act.] 

CHAPTER VIL 

OF KBPRKSENTATION AND WABRANTY. 

§ 193. What is a representation ? 

A representation in insurance is either by 
writing* or by parol^ and is a communication 
before or at the time of effecting an insurance 
as to facts and objects which may determine 
the will of the insurer. Sometimes it is an 
affirmation of Fome past or existing fact, 
sometimes a mere statement of expectation, 
intention or belief. A representation is said 
to be material^ when it communicates any 
fact or circumstance which may be reason- 
ably supposed to influence the judgment of 
the underwriters in undertaking the risk, or 
calculating the premium ; and whatever may 
be the form of expression used bv the insured 
or his agent in making a representation, if it 
have the effect of imposing upon or mislead- 
ing the underwriter, it will be miaterial, and 
fatal to the contract 

A positive representation in a material 
point is essentially a warranty, says Kent, 
though not inserted in the policy. 

Representations (says Duer) relate either 
to facts, information, or, lastly, to intentions, 
expectation, or belief of the assured. 

i 194. How distinguished from a vurranly. 

There is no difficulty in distinguishing a 
representation from a warranty, the former 
being part of the preliminary proceedings*, 
(something before the subscription to the 
policy and delivery of it) ; while warranty is 
part of the contract as it has been com- 
pleted.' 

^ It may he inserted in the policy, Kent, p. 282. 
^ According to Duer, it may be in the policy. 
» Angell, S 147 a. 
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Representations, though in writing, said 
Lord Mansfield, in Size v. Fletcher, hold less 
than a warranty. 

There is this material difference between a 
represenUUian and a tDarron^jr— a warranty is 
always a part of the written policy, and must 
appear upon the face of it ; bat a representor 
turn is only a matter of collateral information 
on the subject of the insurance, and makes 
no part of the policy. A warranty must be 
strictly and literally complied with ; but it is 
sufficient if a representation be substantially 
correct. An untrue representation is not in 
itself a breach of the contract (although by 
the terms of the contract it may become so), 
but if the untrue representation be material, 
it will in itself avoid the policy either on the 
ground of fraud, or because it has misled the 
insurer. (1 Park, 285, 7th ed.) Duer differs ; 
lect xiv. 

When a man is asked how old he ia» and 
he sayp thirty, though he be fifty, as he is 
thirty and more, it may be said he answers 
not untruly. Yet, it must be held that the 
answer is not true.^ 

Suppose the insured is asked : State the 
highest rate of premium ever paid by you for 
insurance of this same subject. If he answer 
falsely, it will be held a false representation 
in matter essential ; falsely inducing undue 
confidence, the insured must not gain. The 
policy is null. So held on appeal in Scot- 
land in 1814. Vo. "Fraud," Shaw's Di- 
gest 
J 195. Effect of insurer's knowledge oj a fact 

Will the insurer's knowledge about a fact 
save the insured from the accusation of re- 
presenting facts untruly, where the insurer's 
knowledge aided him to see the exact posi- 
tion of things ? 

Will knowledge of the a^ent be held that 
') M I and estop him? It was held in 

the affirmative in Rowley v. Empire Ins. Co:^ 
In this case the agent filled up blanks in the 
application, and it contained a material mis- 
representation not authorized by the appli- 
cant; it was held the act of the company, 
and so it was held in Drury v, Conway Ins, 
Co} 



1 Cazenow v. Br. Eg, Int. Co* 
« 86 N. Y. 
« IS any. 



Jurist oflt^, 



Ins/uranoe Co. v. Wilkinson^ was a life 
insurance case. The age of the mother 
of insured was not given by him, except as 
he got it from the insurer's agent, who got it 
from some other source, and his report of it 
was adopted by the applicant and stated in 
the application, and it was untrue in fact. 

If the insured be misled by the insurers he 
is not to suffer, NeuHxistle F. Ins. Co. v. Mac- 
moran, 3 Dow, 255 ; Hartford Prov. Ins. Co. v. 
Harmer, 3 Bennett 

Parol evidence is admissible to show that 
description annexed to a policy was drawn 
by the agent of the insurer. P. 408, 2 Sup. 
Ct RofCa. 

In Harris v. Queen Ins. Cto.,* the plaintiff 
sued as executor upon what is called an 
"indisputable" life policy which had been 
effected by his testator, the deceased. The 
company set up a misstatement by the as- 
sured as voiding the policy. The plaintiff 
replied that the company published to the 
assured advertisements containing this 
statement : ** A Queen's life policy is unchal- 
lengeable, except on ground of fraud." The 
Court held the company bound by their ad- 
vertisements, and gave judgment for the 
plaintiff. 

i 19d. Different kinds of representations. 

Representations are divided into promis- 
sory and others.^ 

i 197. Substantial compliance. 

The representation that ashes are kept in 
brick is sufficiently complied with, if they be 
kept in iron, or equally safe mode of deposit 
So the represeatation that casks of water 
with buckets are kept in each story, though 
untrue, if a reservoir be at the top of the 
house with pipes from it to each story, if 
found by skilled persons equally efficacious, 
it would be a substantial compliance, says 
Angell, 158. 

Arnould and Duer are directly at variance 
in regard to the nature of a representation, 
and its connection with the contract of insur- 
ance. Arnould maintains, and the other 
English writers on insurance are of the same 
opinion, that a representation is collateral to 

1 13 Wallace R. 
3 Queen's Bench (Env.), 1864. 
' Query : Are promissoiy representations anything 
else than warranties ? 
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the contract, and invalidates the policy only 
on the ground of fraud upon the ineurer. But 
be holds that the fraud required is not moral, 
but simply /«^a/ fraud ; it is sufficient if the 
insnier is misled, even by an innocent mis- 
take of the other party, this constituting a 
fraud in contemplaticU of law. 1 Amovld on 
/n*., 495. Duer, on the other hand, insists 
with his accustomed force and clearness, that 
every positive representation, is a part of the 
contract of insurance, though not inserted in 
the policy ; and that its substantial correct- 
ness is thereby made a condition precedent, 
on which the validity of the policy depends ; 
that a representation is equivalent to a war- 
ranty, except in regard to the strictness of 
fulfilment required ; *' that where there is no 
actual intention to deceive, there is no other 
fraud than exists in every case where a 
party relies on a promise that is not ful- 
filled ;" and that, therefore, the effect of an 
innocent misrepresentation in invalidating a 
policy, cannot be on the ground of fraud, but 
on account of the non-performance of a con- 
dition precedent Duer on /n«., VoL 2, Lect 
14, p. 653. 

Concealment must be of something that the 
party concealing was bound to disclose. A, 
wishing to insure, is asked by one office 50b. 
He goes to another that offers to insure him 
at 25s. a is not bound to say that the other 
asked 50s. ^ 

Where the insured said so-and-so was the 
highest premium he had ever paid, and this 
was false, and induced undue confidence, the 
Supreme Court of Scotland reversed the ori- 
ginal judgment, which held that representa- 
tion not essential to the policy. 1 Bell, 
619. 

If one party conceals or misrepresents, but 
the other discovers every thing and the truth, 
and then both sign the contract, conceal- 
ment or misrepresentation will be in vain 
urged.' E, G.— A being asked if he has 
proposed elsewhere, and what was asked, 
says : "^ Yes, and they asked 30s.** The 
company enquires and finds that they asked 
60s. 

But by the forms of pleading, it is seen 

^ Argmnent from judgment of Lord Brougham in 
1860. in Irvine v. Kirkpatrick, 3 £. L. and Eq. R. 
' P» Lord Brougham, lb. 



that every action for the breach of a promise 
is founded upon legal fraud, and it is always 
so charged in the declaration. Therefore, 
inasmuch as insurance is a contract of a 
peculiar nature, entirely on speculation, and 
uberrimaefideif it would seem that the slight- 
est fraud is sufficient to defeat it, and that 
anything which the law terms fraudulent 
will produce that result 

Mr. Phillips' doctrin^ is that "it is an im- 
plied condition of the contract of insuranoet 
that it is free from misrepresentation or con- 
cealment, whether fraudulent or through 
mistake.'' 1 Phillipf, Ins., 287. 

Art. 2487, C.C. of L.C., says that conceal- 
ment either by error or design, of any fieu^ 
of a nature to diminish the assurer's appre- 
ciation of the risk, is a cause of nullity. 

No point in the law of insurance is better 
settled than that, in every case of misrepre- 
sentation of existing facts material to the 
risk, the insurer is not liable for an injury to 
the property insured, though it has no con- 
nection with the fact misrepresented, but is 
owing entirely to another cause. This is on 
t'le ground that the insurer has been misled 
by the misrepresentation, and would, if the 
fact had been truly stated, either have de- 
clined the risk entirely, or demanded a 
larger premium. But the case of Stehbins v. 
Globe Ins, Co} denies the applicability of this 
doctrine to promissory representations! and 
holds that the material increase of the risk 
by a breach of a representation of that char- 
acter constitutes in itself no defence for the 
insurer, but that he must also show that but 
for its non-fulfilment, the loss would not 
have occurred. 

The case referred to was an action on a 
policy of insurance against fire, and the facts 
material to the point in question were these : 
The plaintifiTs application for insurance, after 
giving a general description of the property, 
referred for particulars to a diagram an- 
nexed thereto. On this diagram the space 
in the rear of the buildings on which insur- 
ance was requested was marked vaeant. 
After exhibiting the diagram, the defend- 
ants offered to prove that after the insurance 
was effected, and during the continuance of 

i2HaU.682. 
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the risk) the plaintiff had erected other 
balldings on the ground marked vacantt and 
immediately contiguous to the premises in- 
sured, and that the risk was thereby in- 
creased. But the Court rejected the evidence, 
unless the defendanta meant to show that 
the intention of the plaintiff at the time of 
effecting the insurance, was to erect these 
buildings, and that he had concealed that 
intention, or that the fire was occasioned by 
or originated in the adjacent buildings so 
erected. The defendants appealed to the 
Superior Court of the City of New York, 
where, however, the decision of the Court 
below was affirmed. This case is referred 
^, and a similar decision made in GcUtit v. 
Mouiison Co, MtU, Ins, Co, ^ Is this sound ? 
Is a man bound to keep vacant land ? 

Sometimes French companies' conditions 
allow them tn cancel, in any case of fraud, all 
policies existing. 

It will be observed, that by this doctrine, 
the effect of promissory representations '^ in in- 
validating the policy is not entirely denied as 
in Alston v. Mechanics MuU Ins, Co,, but 
limited in an important particular. There 
appear to be no other cases in t le reports 
where the same doctrine is maintained, 
neither is it recognized by any of the writers 
on insurance. Indeed, it seems to be opposed 
to the general principles governing that 
branch of the law, and to work an entire 
change in the mode of construing repre- 
sentations, whether affirmative or promis- 
sory. If, as has been before stated (and in 
regard to this the decisions leave no room for 
doubt), a representation of the occupation of 
a building, or the national character of a 
shipr means not only that such is the fact at 
the time the statement is made, but also that 
it will continue substantially so during the 
risk, it is difficult to see why a representation 
of the situation of the property insured in 
regard to other buildings, beinu a matter 
equally material to the risk, should not re- 
ceive as broad a construction. 

USelden,4G9. 

2 What are prorai^f^ory representations ? Nothing 
but warrantiei after all. Where they are held by 
Duer to be warranties, are they not so in substance ? 
Take the ca^e in 1 Campb.. for instance. It woull be 
more correct to say, representations are not generally 
warranties, but may be so, when ioTolving promise for 
fatare oonduot. 



INSOLVENT NOTICSS, ETC, 

Quebee Official Ooaette, OcL 18. 

Judicial Abandonmentt, 

Adjator Bemier, Biationer, hevis, Oot 14. 
Widow Joseph 06U, ^t, Rooh de Qa^beCt Oot 8. 
F. X. L. Meroier, painter, St Joseph de Leyis, Get. 
U. 

Curaton apsMinted, 

Re F. X. Billy, Arthabuka Station.— Kent Jk Tui^ 
ootte, Montreal, joint curator, Oct. 15. 

Re Armand Boyce.— Henry Miles, Montreal, cura- 
tor, Oot 13. 

Re J. L. Laurier.— Bilodean & Benaad, Montreal, 
joint curator, Oct 15. 

Re Damate A. Morin, FraserTille.— H. A. Bedard, 
Quebec, curator, Oot 10. 

Re Auffuste Perron* Qaebeo.— D. Aroand, Quebec, 
curator, Oct. 13. 

Re Wm. Sipling.— F. W. Buiy, Montreal, curator, 
Oot. 15. 

Re George Woods, trader, Montreal.~J. TJ. Fau- 
oher, Montreal, curator, Aug. 29. 

Dividendf, 

Re Beaudet & GhiniOf Quebec.— Third diTidend, 
payable Nor. i, D. Rattray, Quebec* curator. 

Re Duncan Campbell A Soui Montreal.— Second and 
final dividend, payable Nov, 3, A. F. Riddell, Mon- 
treal, curator. 

Re Charles Lemire.— First and final dividend, pay- 
able Oot 25, Bilodeau & Renaud, Montreal, joint cura- 
tor. 

Re Albert Mansean. Plaisance.— First and final divi- 
dend, payable Nov. 4, C. Desmartean. Montreal, 
curator. 

Re Montreal Moulding A Mirror Manufacturing 
Co.— Second and final dividend, payable Nov. i, A. F. 
Riddell, Montreal, liquidator. 

Re Mi.^s H. Mousseau.— First and final dividend, 
pa>'able Oot. 25. Bilodeau & Renaudi Montreal, joint 
curator. 

Re Louis Robert.— First and final dividend, payable 
Oct 25, Bilodeau & Renaud, Montreal, joint curator. 

Re Wm. Rourke.— First dividend, payable Nov. 3, 
J.N. Fulton, Montreal, curator. 

Re Narcisso Th^roux, St. David.^First and final 
dividend, payable Nov. 4, C. Desmartean, Montreal, 
curator. 

Separation a» to Properly, 

Clara Nadon vs. Jean Baptiste Lalumi^re* Montreal, 
Oot. 9. 

Ellen H. O'Brien vs. Charles N. Trudeau, black- 
smith, Oot 11. 

Qeonciana Paradis vs. Joseph N. Maodootte, tin- 
smith, Famhami Oct 7. 
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In the case of Cox v. Hakes, the House of 
Lords decided, Ang. b, that the Court of Ap- 
peal in England bad no jurisdiction to hear 
an appeal from the granting of a writ of hor 
beas corpus. The Queen's Bench division 
made absolute a rule for a habeas corpus. The 
Court of Appeal reversed this order. Then 
an appeal was taken to the House of Lords. 
The arguments were confined to the ques- 
tion whether any appeal lay from an order 
granting a writ of habeas corpus. The case 
was twice argued. The first hearing took 
place before the Lord Chancellor (Halsbury), 
Lords Fitasgerald, Herschell and Macnaghten, 
the argument occupying part of three days. 
Nearly a year afterwards the case was re- 
argued before the Lord Chancellor, and Lords 
Wat4<on, Bramwell, Herschell, Macnaghten, 
Morris and Field, when after a long dilibiri 
the judgment of the Court of Appeal was re- 
Tersed, Lords Morris and Field dissenting. 
This case has some resemblance to Mission 
dt la Qrande Ligne de Morissetie, M. L. R., 6 
Q.B. 130. 



On the question of damages, which is so 
frequently coming up, it may be useful to 
refer to the recent case of Praed v. Qrahxim^ 
59 Law J. Rep. Q.B. 230. The action was 
for libel, and the jury had awarded £500. 
The High Court, and subsequently the Court 
of Appeal, refused to order a new trial for ex- 
cess of damages. Lord Esher, M.R,, enunciat- 
ing the nile as derived from the authorities 
to be that, if the damages are so large that 
no reasonable men ought to have given 
them, the Court ought to interfere, but other- 
wise not In the twentieth chapter of the 
fourth edition of' Mayne on Damages' (says 
ttie Law Journal) all the authorities will be 
found collected, and it will appear from a 
perusal of them that the rule of Praed v. 
Graham is not limited to cases of libel or even 
to cases of tort, but includes cases of breach 
of contract also, where, as in an action for 



breach of promise of marriage, exact calcula- 
tion is impossible. ' The case must be very 
gross, and the damages enormous, for the 
Court to interpose,' it was said by Mr. Jus- 
tice Yates one hundred and twenty years 
ago in Bruce v. Rawlins, 3 Wils. at page 63, 
where the jury gave £100 in an action for 
trespass, though * very little or no damage 
was done ;' and the judgment in Prasd v. 
Graham is merely a repetition of the same 
rule in different words. 



SUPERIOR COURT—MONTREAL.^ 

Libel — Candidate for dedion to the legidature — 
Charge of being a FreemoMn or Orange 
man — Damages. 

Held.'^l. That when a person is offering 
himself for election to the legislature, news- 
papers have a right, in the public interest, 
testate the truth respecting his character 
and qualifications; and therefore a state- 
ment, true in itself, that a candidate is a 
Freemason is not ground for an action of 
damages. 

2. A term not injurious in itself may be- 
come injurious from the intent of the writer 
or speaker in its' application. Hence to al- 
lege falsely of a candidate for election to the 
legislature, that he is an Orangeman, in a 
community where Orangeism is held in de- 
testation by a large pr oportion of the people, 
is an injure, and under Art. 1053 C.C, gives 
rise to an action of damages. 

3. As to the amount of damages, no sub- 
stantial damages being proved, the Court of 
Review reduced the amount from $500 to 
$100, with full costs of fmit—Noyes v. La Oie. 
d^lmprimerie et de Publication, in Review, 
Johnsoui Ch. J., Wurtele, Davidson, JJ., May 
31, 1890. 

Simulated sale— Deed intended to operate as 
pledge of effects to creditor as security for 
advances, 

A manufacturer of farming implements 
obtained advances to buy machinery which 
was placed by him in a building belonging 
to him. He then made a sale of the ma- 
chinery to the person who furnished the ad- 

1 To appear in Montreal Law Reports, 6 S.C. 
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▼ftDoes, with right of ledemptioa within two 
yean. He did not exercise this right of re- 
demption within the stipulated time, bat re- 
mained in possession of the machinery. 

Hdd :— Following the decision of the Privy 
Conncil in Ouihing de Dupuy, 3 Leg. News, 
171 ; 24 L. G. J. 151, That the deed did not 
constitate a real sale, the object of the deed 
being merely to pledge the effects to the cred- 
itor as collateral secarity fur the advances, 
'which pledge, not being accompanied by de- 
livery, was withont effect, and the creditor, 
therefore, was not entitled to oppose the 
seizure of such efl^ts at the instance of a 
Judgment WTeditor.-^ChevcUier v. Beauchemin, 
in Beview, Johnson, Oh. J., Tait» deLorimier, 
JJ., Feb. 28, 1690. 

SaU-^uiperuive oondUion — Third party pur- 
chamng in good faith a thing which does 
not bdong to the teUet, 

J9«{(2 .'—Where the sale of a movable is 
made with a suspensive condition, and it is 
stipulated that the purchaser shall not have 
any title in the thing sold until the condition 
shall be performed— as where a subscription 
is obtained to a book, deliverable in volumes, 
and the price is payable in monthly instal- 
ments as the work is delivered, and it is sti- 
pulated that the purchaser shall have no 
property in the book until the price shall 
have been wholly paid — the vendor has a 
right to revendicate the volumes delivered, 
in default of payment as stipulated, even in 
the posseflsion of a third party who has ac- 
quired the same in good faith and for valu- 
able consideration, unless the circumstances 
be such as validate the sale of a thing not be- 
longing to the seller. — Carutdian 8ub9crip' 
tion Co. y^.tkntidlyt in Review, Johnson, 
CIl J., Wurtele and Davidson, JJ., May SLL 
189a ^ 

AdAon pititoire par la Cowromne—ImpeMee et 
amiUoraiions^Bitention^Biporiee endroiL 

Jugi ."—Que dans une action pititoire in- 
tents par la Couronne, le d^fendeur ne pent 
r^clamer le droit de letenir la propri6t6 
jnaqu'A oe que le gouvemement lui ait pay6 
ses impenses et ameliorations. Thompson v. 
Desmarteau, Tait, J., 30 sept. 1890. 



Saisie-arrit avant jugement — ^dfiM«ion— 
Preuoe, 
Ju^tf;— Dans une contestation de saiiie- 
arr^t avant jugement, lorsque le contestant 
dans ses r6ponses aux articulations de fSeiits 
a, pour 6viter ft frais, admis qu'il devait aa 
demandeur plus de $5, le demandenr pent 
n^anmoins, faire la prenve^de sa cr6anoe.— 
MalUtU V. Eihier, Mathieu, J., 18 sept 1890. 

Cession de biens^Curatewr~-Venie des imm^u- 
Ues — ShSrif-^Protonotaire — Distribution 
des deniers, 

Jugi .*— la Que la distribution des denien 
provenant de la vente par le sh4rif, en vertu 
d'l^n mandat du curateur. des iouneables 
c6dte en justice par un d^biteur pour le 
benefice de ses cr6anciers, doit ^tre fiaite par 
le curateur ; 

2a Que, par analogie, ce mode de fairs la 
distribution des deniera doit aussi s'appliquer 
an cas ad une saisie d'immenbles a 6t6 pra- 
tique avant, mais od la vente a 6t6 faite 
aprde la cession judiciaire. — Baiter v. Oariipy, 
Wurtele, J., 22 juillet 1890. 



OOUR DE MAGI8TRAT. 

MontbAal, 10 septembre 1889. 
Coram Chahpaonb, J. C. M. 
Maillkf v. Fontaine et Fontaine, opposant. 
Opposition d jugement — AffldavU — Insi/ffisance 

— Benvoi sur motion. 
Juoi i-^Qu'une opposition d jugement dans 2a- 
quelle les raisons qui ont emplM de pimder 
originairement ne sont pas donnies, dans 
laqueUe raffidatntestginlralfetquin^apas 
iti regue par un juge, est irriguliire, informe, 
HUgale, et doit itre renvoyie sur moiUm, 
Voir 52 Vict, ch. 49. 

Opposition renvoyee. 
David, Demers & Oervais, avocats dn de- 
mandeur. 
A. A. Laferrihrej avocat de I'opposant 

(J.J.B.) 

OOUR DE MAGISTRAT. 

Montr6al, 25 novembre 1889. 
Coram Ciiampagn% J. C. M. 
Graham v. Dame CaANnoNT. 
Demande de paiement^Ligataire unicerseL 
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Jr^:— Que la demanie depaiemeni exigiepar 
lalaitmefoia faiU eH 9uffi9anU et n'a pas 
bewn dPStrefaiie de nouoeau, apr^ U dS(^ 
da dibUeur, d MW Ugataire UMverad. 

Feb Cubiam :— Le demandear reclame de 
la d^endereaae) ooqame I^ataiie nnivenelle 
de son d^fant mari» le montant d'an compte 
de marchandisea d^ par oe dernier. 

La ddfenderesse plaide qae demande de 
paiement ne ltd a jamais 6t^ fiaite avant I'ac- 
tion, et oBre de p^yer sans frais. 

Mais il est proQv^ que la demande de paie- 
ment a M iiaita an man, et 11 n'6taitpas 
n^ceesaire de renoaveler oette demande & la 
d^fenderesse Ugataire aniverselle de son 



Jqgement pour le demandeur. 
Marceau de LanOot, avocats da demandeur. 
Chaumn A Chawin, avocats de la d^ende- 



(J. J. ».) 



SUPREME COURT OF MINNESOTA, 

July 1, 1890. 
moobb v. rugo. 
Photoffraph9^U8e of negatives. 
Where A employs a photographer to make aruL 
sell to him a number of photographs of him- 
sdf, there is by impHcation an agreement 
thai the negative for which A sat shall only 
be used to print such portraits as A may 
order orauihorise' 
CoLUNS, J.— The complaint in this action 
i3 not a model, as is admitted by the attor^ 
oey who drew it, but it appears therefrom 
that defendant, a photographer, had been 
employed to make, and had made and sold 
to plaintiff, a number of photographic por- 
traits of herself; and that snbseqaently, 
without the order or consent of plaintiff, he 
made and delivered to a detective another of 
these photographs, who used it in a manner 
particularly stated in the pleading, and 
claimed to have been highly improper. In 
justice to defendant, it is right that we should 
here remark that it is nowhere averred in 
the complaint that the occupation of the de- 
tective was known to him, or that he knew 
that the photograph so d^veied was to be 
used in Uie manner stated in the complaint. 



or in any other improper way. This action 
was brought to recover damages, and this 
appeal H firom an order overruling a general 
demurrer to the complaint 

A good cause of action was therein stated, 
for which nominal damages, at least, may be 
recovered. The object for which the defen- 
dant was employed and paid was to make 
and famish the plaintiff with a certain num- 
ber of photographs of hersell To do this a 
negative was taken upon glass, and from this 
negative the photographs ordered were 
printed. An almoet unlimited number might 
also be prints from the negative, but the 
contract between plaintiff and defendant in- 
cluded, by implication, an ^^leement that the 
negative for which plaintiff sat should only 
be used for the printing of such portraits as 
she might order or authorize: Pollard v. Pho* 
tographic Co., 40 Ch. Div. (C. D.) 346. The 
complaint shows that there was a breach of 
this imphed contract 

Order affirmed. 



FIRE INSURANCE. 

{By the laie Mr. Juatioe Maekaiy.) 

[Registerad in aooordftnoe with the Copyfight Aet.] 

CHAPTER VIL 

OF REFBBBBMTATIOK AUB WABSANTY. 
[Continaed from p. 344.] 
There was, therefore, in the case under 
consideration (and this is acknowledged by 
Judge Oakley, in his opinion), an implied 
stipulation or promise on the part of the in- 
sured, that the situation of the premises with 
respect to the adjacent buildings should not 
be changed by any act of his so as to in- 
crease the risk, or, in other words, that the 
ground marked «aoanl, should remain so; 
the insurers must have relied upon this sti- 
pulation in fixing the rate of premium ; and 
the contract is necessarily avoided by its non- 
fulfihnent, whether it is put on Amould's 
ground of legal fraud, or on that of Duer, that 
the representation is a part of the contract, 
and its performance a condition precedent to 
the validity of the policy. It seems, there- 
fore, that the question whether the loss is 
occasioned by the £Kct misrepresented, has 
nothing to do with the liability of the 
insurer, but that the sole inquiry must be 
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was the misrepresentation material to the 
risk ? But see the case of HovxiroL v. £en- 
twsty & LouimUe MuL Ins, Co., decided in the 
Sapreme Conrt of Kentucky, and reported in 
Am. Law Reg. for Sept 1853, p. 686, where the 
decision in the case of SUbbins v. Olobe Iiu. 
Co. is approved. 

i 198. Proof of Rqpretentations Incondstent 
wUh Bciicy Not Admitted. 

Though, as has heen already seen, proof of 
the representations of the insured is some- 
times admitted for the purpose of affecting 
or varying the construction of the policy, 
this is never the case when the representa- 
tions and the policy are contradictory of, and 
inconsistent with each other. In a case like 
this, the general rule applies, and the policy 
is considered the sole evidence of the actual 
agreement^ 

In 2 Hall, verbal representation of an 
agent of the insured was attempted to be 
proved, to restrain a policy ; the evidence 
was excluded, the (x)urt saying that the 
terms of the policy were clear, and could not 
be waived by such frail proof. But if it be 
more comprehensive in favor of the insured, 
he will get the benefit of it. However, Bize 
V. Fletcher did not judge that expressly. The 
defendants did contend that a slip of paper 
wafered to the policy, and containing a 
written representation by the insured, res- 
trained the voyage. It did not, but it might 
have done so. Were a policy not clear, a 
representation like that ought to bind the 
insured. 

i 199. Statement Not Material to the Risk. 

If a false statement be made, but not 
material to the risk, or if the risk be less^ the 
insurers must pay ; as if a man, whose house 
is covered with tin, describe it as covered 
with wood, the insurers must pay. 

There is no difference between marine, fire 
or life insurance in regard to the construction 
of representations. The rule Is, that so far as 
they are material to the risk, they must be 
substantially fulfilled. If the insurer has 

1 BUe v. Fletcher, Doagla£> 271 : iV. Y. Oa» Light Co. 
T. Mechanic^ Fire In», Co., 2 HaU, 108. Babington on 
Anotioiu, p. 21, shows the evil of admitting proof of 
representations before the policy. 



relied upon them, and has thereby been 
induced to enter into a contract which he 
would otherwise have declined, any material 
want of truth in them will render invalid the 
policy based upon them. It is not necessary 
that the misrepresentations should be inier*- 
tionaUy made; they may be the result of 
mistake, accident or inadvertence, on the 
part of the insured, and still be binding upon 
him. It is enough that the insurer has been 
misled, and though no fraud was intended by 
the assured, it is nevertheless a fraud upon 
the insurer, and avoids the policy. But a 
misrepresentation of an immateriai fad ftill 
not generally vitiate the contracL,^ Thus it has 
been held, that where the interest of the 
insured in the subject matter of the contract 
is a qualified, conditional, temporary, or 
equitable one, a description of the property 
by him as " his," or a representation that he 
is the owner of it, is not such a misrepresen- 
tation as will avoid the policy.' 

Representation of facts, so far as material 
to the risk, must be true ; per Storyi J., in 
Hazard v. N. K Maine Ins. Co., 1 Sumner. 
But, in all such cases, facts of, 1st, truth of 
representations, 2nd, materiality, are for the 
jury. lb. 

The meaning of a representation is to be 
that of the place where made, as New York, 
if the insurance be after correspondence and 
in favor of a New York man by a Boston 
company, though the policy be dated Boa- 
ton. 

Story thought otherwise in the Hazard 
case,' but this part of his judgment was 
reversed.* 

Duer says that promissory representations, 
though not written, but proved by parol» and 
though made in good faith, must be complied * 
with, else actio non.^ 



1 Stetson V. Mtut, Mut. Fire fm. Co.y 4 ifoM., S30 ; 
Strong r. Manvfactwer§* Int. Co., 10 Pick. 40 ; C%arrv 
v< Commonwealth In*. Co., id. 5% ; Farmen* In». Co. 
r. Snyder, 16 Wend. 481. 

* Strong v. Manufaeturert* Int. Co., 10 Pick. 40 ; Cur- 
ry V. Commonwealih Int. Co., id 5^ ; Fletcher v. Com- 
monweaUh Int. Co., 18 Pick. 419 ; Tyler v. JSma Int. 
Co.,\2 Wend, 507; S. C, 16 «i385. But see contra, 
Columbian Int. Co. V. Laiorence, 2 Petert, 25 ; uid also 
this point further considered jxttt. 

* 1 Sumner. * See 8 Peters. 
'» Altop ▼. Coit, 12 Mass. 
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If the deBcription be substantially ontrde 
in a pomt material to the risk (thoug ■ only 
in a repiesentation), the misrepresentation 
will discharge the insurers, though the Ion 
happemd not from any fact suppressed or mis- 
represented ; per Story, J., in the Hazard 
case. 

An insurance company, if defrauded out of 
a policy, can sue to get the policy cancelled.^ 

Where there are several policie9,TepreSQnia,' 
tiona made to the first insurer cannot, in fire 
insurance generally, be proved ; certainly not 
where such proof would be inapplicable to 
any issue. This was so judged, as to ques- 
tions to Lunn, in ChrarU v. JEtna. But if 
the plea specially alleged that there were 
several insurances, — ^that the first one was 
obtained by fraudulent representations, 
that these representations were communi- 
cated to the second insurer, and led him to 
take a risk that he was so defrauded, prob- 
ably questions as to the original false repre- 
sentation being pertinent to an issue would 
be admitted. 

The rule of 2 Campb., R. 544, is unsatisfac- 
tory. Yet, in 5 Duer's Rep is a case of fraud 
in a loan by A from B, in which B was al- 
lowed to prove A's fraud and false represen- 
tations before the loan, and that he made like 
false statements to others as he made to B ; 
from which others he had tried to procure 
the loan. 

Sometimes the actual state of the title, and 
the peculiar character of the interest of the 
insured, may, from the nature of the case, be 
material, and a misrepresentation in regard 
to them will, therefore, be fatal to the 
policy. 

Thus where one insured by a mutual 
insurance company, which, by its charter, 
was entitled to a lien upon all property 
insured by it, represented himself as the 
owner of the building insured, when, in fact, 
he had merely a bond for a deed of it upon 
conditions which had not been performed, 
the court held that this was a material mis- 
representation which invalidated the policy, 
b«»iuse the actual state of the title was such 
that no lien could be acquired, but at the 
same time, they expressed the opinion that 

1 Hoart T. Brembrtdffe. L. R., fiq. 522, A.D. 1872^. 



it would have been otherwise in such com* 
panies as were not conducted upon the 
mutual system.^ 

But if a fact usually immaterial, like the 
actual state of the title to the property in- 
sured, for instance, be specifically inquired 
about by the insurer, it will be considered 
material, and a substantial misstatement in 
regard to it will avoid the policy ; for it is not 
to be presumed that the party would make 
such inquiries unless he had supposed the 
fact material, and hence by a false answer he 
will be misled, and induced to make a con. 
tract which he would otherwise have de- 
clined.' 

It is, therefore, seen that the materiality of • 
the representation to the risk need not be 
absolute, that is, it need not affect the value 
of the risk considered in itself. The ma- 
teriality required, on the contrary, is relative, 
and ite test is its influence upon the insurer. 
Therefore, although a representation is really 
immaterial to the risk itself, and would per- 
haps generally be so regarded, still if it can 
be shown to have influenced the mind of the 
insurer, and induced him to take the risk, its 
falsity will avoid the policy. 

Thus, if an applicant for insurance flEhlsely 
represents the rate he has paid other insurers 
on the same property, and thereby induces 
one to take a risk which, but for such repre- 
sentation, he would have declined, he will 
not be allowed to prove that the representa- 
tion was in reality immaterial to the risk 
assumed.' 

i 200. SUOement as to Bdief, Expectation or 
Intention. 

An expression of the belief, expectation, or 
intention of the insured, is not a representa- 
tion that the fact or thing believed, expected 
or intended, either actually exists or will 
certainly occur, but it refers solely to his 
mental condition at the time it was made, 
and will not affect the policy, unless the 
purpose of making it was to deceive the 

^ Brown ▼. WUlianut 15 SkepUy, 252 ; Smith v. 
Bowditeh Mut. Fire Int. Co,. 6 Cusking^ 448 ; Mohan ▼. 
Mui. i4««. Co., 5 Call ( Va.) B. 517. 

> Burritt v. Saratoga Mat. Fire In: Co., 5 Bill, 192 ; 
Davenport v. N. E. Fire In*. Co., 6 Cwkino, S40. 

^Sibbardv.BUl,2Dow^2Gi. 
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inswrar.^ And aee, pott, Notman aoLy.Th^ 
Anchor In$. Co. 

Every affirmation of a fact written in the 
policy is a warranty^bnt when the state- 
ment felatee not to facts but to expectations or 
beliei; it can't be thus constmed, says Daer» 
lectXIV- 

Tn the case of KifnbaU v. .£tna Ihb, Co.,^ 
tiie policy issued on a dwelling house (in 
consequence of a promise that it would 
be occupied). A condition of the policy 
was that, "if in any written or verbal appli- 
cation for insurance the assured makes 
an erroneous representation, materially in- 
creasing the risk, the company not to be 
• liable." 

The insured had said : "The house would 
be occupied ; that he had a man in view 
who was going to occupy it" The promise 
was not carried out, the house remaining 
empty. The insurance company cited: 1 
Duer, Ins. 667, 666, 721, 749, etc. ; 1 PhilL 
Ins. 2 663. Edwardi v. Foatner, 1 Camp. The 
insured cited frycMK V. 0. In». Co., 22 Pick., 
etc. It was held that failure to carry out 
promise, (no fraud being proved) did not 
avoid the policy, though the risk was in- 
creased. This case (saye Gray, J.) has been 
controverted and criticized ; but is well 
founded, and supported by judgments in 
England and the United States. Oral repre- 
sentation as to a future fact honestly made 
can have no effect It is mere statement of 
an expectation ; subsequent disappointment 
will not prove it untrue. 

Dennistoun v. LiUie, 3 Bligh, is the strongest 
case showing that an oral representation pro- 
missory may be set up to defeat a written 
policy ; but examination will show that the 
representation in this case was in no sense 
promissory, or relating to anything after exe- 
cution of the policy. The representation was 
an untrue statement of a past fact The 
vessel had sailed, 23rd April, and yet it was 
represented that she was to sail at Ist May, a 
ftiture date. She was lost shortly after the 
date at which she was stated as <' to 
sail.'' 

At the worst, all that could be said against 

1 CalUii V. Spnmgfield Fire /«w. Co., lSumner,4Si; 
BrvaiUr, Ooeon /«m. Co,, 22 Piek. 200i 
s 9 Allan'i S0». Jsny. «1MQ^ 



lUmbaU was that he was bound to occupy in 
a reasonable time {per Gray, J.) ^ 

Intention expressed the insured may de- 
part ^m, says Duer ; but he ought to give 
some evidence of good faith, says Duer. But 
query, and see generally Warranty} poaC 

If mere intention by the assured be stated, 
the risk of change of intention is on the in- 
surer. 3 Kent, Comm. (284.) See also 2 Duer. 

Positive representations of future facts ma- 
terial to the risk will, if false,avold the policy, 
Amould, p. 609. 

It has been contended by an able jurist, 
that there is no such thing as a pnh 
mtMory representation. See opinion of Qian- 
cellor Walworth in AUUm v. Mechanic^ MvL 
Ins. Co., 4 HiU 329« 



SOME SCOTTISH JUDGES. 

In asketch of ''The College of Justice and 
its Members," the London Lcbw Jowmal has 
the following about Lord Rutherfhid Clark • 

Lord Rutherfhrd Clark is the son of the 
late Rev. Thomas Clark, D.D.. Edinbnigh. 
He was admitted to the Scotch bar in 1849» 
rapidly gained a professional status similar 
to that which Mr. Baron Huddlesion held in 
the days of his forensic eminence, was sheriff 
of Inverness, Haddington, and Berwick suc- 
cessively, Solicitor-General for Scotland and 
Dean of the Faculty of Advocates, and then 
took his seat in the Second Division of the 
Inner House. 

We have passed thus hurriedly over those 
facts in the life of Lord Rutherfurd Clark, 
which are accessible to everybody, in oider 
that we might have space to deal with the 
two most important, yet least widely known, 
events in his career — his defence of Jeasie 
Maclachlan in 1862, and his defence of Dr. 
Pritchard in 1866. The Sandf/ford Mutder 
Que is one of the ootitM dUhres of Scotland. 
On the night of July 7, 1862, Jessie Macpher- 
son, the housekeeper of a Mr. Fleming, an 
accountant, residing in Sandyfoid Place, 
Glasgow, was murdered in h« bedroom with 
a hatchet or cleaver. Her dead body was 

^ BUbrcmgh ▼. Metrogtolu Int. Co,, 6 Duer. ii dinp- 
pTored by Gray, J. In thii oase the declaration of an 
intention to do an act materially affsetinff the riak 
WM treated at anengasement to ^ ii. 
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fixmd next morning lying on the bedroom 
floor, and go mangled that it wbh evident she 
had ofSued a dflfiperate resistance. Mr. 
Fleming and his lamily were at the seaside, 
and the only inmates of the house at the 
time when the morder was committed were 
hia father, an old man eighty-seven yean of 
age, and Mrs. Jessie Afaclachlan, who before 
her marriage had been a servant to the 
Flemings, and who was on the most friendly 
terms with the deceased. At first suspicion 
fell on old Mr. Fleming, and he was arrested 
and imprisoned. But it was soon discovered 
that certain silver plate which belonged to 
the &mi]y, and which had been missing 
since the fatal night, had been pawned by 
Mrs. Madachlan under the alias of Mary 
Macdonald. Mr. Fleming was at once re- 
leased and ' piecognosoed,' after the Scotch 
laahiony on behalf of the Crown ; and in due 
time the Joi-dwotK 'Mary Maodonald' was 
tried for murder and theft at the Glasgow 
Circuit Court, (September, 1862). The advo- 
cate-depute Giflbrd, afterwards a judge of the 
Court of Session, prosecuted ; Mr. Clarke was 
retained for the defence ; Lord Deas was on 
the bench. The conduct of the case for the 
priaoner will probably divide legal opinion 
till the end of tima Mr. Hutherfurd dark 
took up two lines of defence— a general plea 
of ' Not guilty,' and a special plea, throwing 
the blame of the murder on Mr. Fleming. 
He cross-examined that unfortunate gentle- 
man ably and severely, and urged upon the 
jury that his behaviour, before and after the 
murder, was incompatible with innocence. 
But, luckily fer the prosecution, the law gave 
the last word to Lord Deas. Sir George 
Deas (1804>87) was one of the most remark- 
able men that ever sat on the Scottish bench. 
In bluntness of speech he was no unworthy 
descendant of Braxfleld, and his bitter 
tongue spared neither the criminals he sen- 
tenced nor the counsel that defended them. 
'Prisoner at the bar,' he once said to an 
unhappy house-breaker, on whose behalf a 
very young advocate had been feebly urging 
some 'extenuating circumstances,* 'every- 
thing that your counsel has said in mitiga- 
tion I consider to be an aggravation of your 
offimoe.' But Lord Deas was much more 
than a rough, and occasionally ooarsei judge. 



He possessed those high legal charaeterittios 
and qualities which in our own time have 
been united in Lord Bramwell alone^a 
healthy settled conviction that all crime is 
not insanity, a faculty of grasping and ex« 
plaining to others complicated details, a gift 
of telling yet homely speech, a wide know- 
ledge of law, and a power of persuading the 
constitutional tribunal. In the Sandyford 
murder case Lord Deas had evidently made 
up his mind which way the verdict ought to 
go, and he so charged the jury that the ver- 
dict went in accordance with his judgment 
The priscmer was found " Guilty," and the 
almost formal question whether she had 
anything to say in arrest of the sentence of 
death, was duly put An extraordinary 
scene followed. Mr. Rutherfurd Clark asked 
and obtained permission from the judge to 
read a written statement that the prisoner 
had prepared. The purport of this statement 
was that old Fleming had committed the 
murder, and that Mrs. Maclachlan had 
accepted the silver plate as a bribe to conceal 
her discovery of his crime. But Lord Deas 
was not convinced. He declared that he 
had in his day prosecuted, defended, and 
tried prisoners innumerable, and that he had 
never found their written statements to be 
anything but a tissue of lies ; and he promptly 
sentenced Mrs. Maclachlan to be hanged. 
Mr. Clark could hardly have anticipated any 
other result, and the prisoner's statement 
was clearly intended as an appeal to the bar 
of public opinion. This clever stroke of legal 
diplomacy— if such it was— was crowned with 
success. It was alleged that Mrs. Maclach- 
lin's story was too circumstantial to be false ; 
and all the noisy people in Scotland clam- 
oured for a reprieve^ The Home Secretary, 
Sir George Grey, bent before the storm. In 
spite of the opinion of Lord Deas, of the Lord 
Justice Clerk— to whom he applied in the 
first instance for advice— and of fourteen out 
of the fifteen jurors who, after considering 
Mrs. Maclachlan's belated confession, unani- 
mously resolved not to interfere in her I e- 
half, he took the unprecedented— and, as we 
venture to think, the highly improper— course 
of constituting a new tribunal for the re-trial 
of the case. Mr., afterwards Lord, Young^ 
then one of the moat eminent advocates at 
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the Scotch Bar, was commissioned to go to 
Glasgow and. in Sir George Grey's own 
words, ' get at the bottom of the matter.' 
Mr. Young held his investigation with closed 
doors in the Sheriff Court of Lanarkshire 
(October 16-18, 1862), and in due time pre- 
sented his report Thereupon the Home 
Secretary commuted the death sentence to 
penal servitude-— justifying his action on the 
grounds that there was some doubt as to 
whether Mrs. Maclachlan was not merely au 
accessory after the fact, and that capital pun- 
ishment ought not to be inflicted in the face 
of the strong and clearly expresses! opposi- 
tion of the public At this distance, in point 
of time* it is hardly worth while to subject 
Sir George Grey's ' reasons ' or his ' fears ' to 
a minute analysis; and the chief modem 
interest of the Sandy ford murder case lies in 
its curious resemblance to Regina v. Jfay- 
brick. 

In 1865, Mr. Rutherfurd Clark defended 
Dr. Edward William Prltchard, who was 
tried and eventnally executed in Edinburgh 
for the murder of his mother-in-law and bis 
wife by antimonial poisoning. The case for 
the prisoner was hopelessly bad; but Mr. 
Clark did all that could be done to save his 
life. We shall now simply refer the reader 
to Mr. Clark's cross-examination aQd com- 
ments upon the evidence of Dr. James Pat- 
erson, who, having been called in by Dr. 
Pritchard to see his mother-in-law, Mrs. 
Taylor, came to the conclusion that Mrs. 
Pritchard was being poisoned, and yet never 
went back to see her because ' she was not 
his patient' 



INSOLVENT NOTICES, ETC. 
Quebee Official Gazette, OeU 25. 
Jttdicial Abandonment9. 
Damase B^dard, trader, Laohute, Oct. 22. 
Drolet k Co., boots and shoes, Quebeo, Oct. 21. 
Hubert Alfred Hondo, grocer, Quebeo, Got. 20. 
Francois Leblaoo, ArthabaskaTille, Oct. 8. 

Curaton Appoi^^ 

Be A. Beaurais, Montreal, an abseotee.— Kent & 
Turootte, Montreal) joint curator, Oct. 22. 

jRe StaoislM Boucher, ..Marievi lie.— Kent & Tur- 
ootte, MoDtreaii joint curator, Oct. 15. 

Re J. Landsberr, Sherbrooke.— Kent k Turootte, 
Montreal, joint curator, Oct. 20. 

He Francois Leblano.— A. Quesnel, Arthabaskaville, 
onrator, Oct. 21. 



Re Augustin limoges.— J. M. Marootte, Montreal, 
curator, Oet . 13. 

Re Archibald MoOallum, jeweller, Quebec^H. A. 
B^dard. Quebeo, curator, Oct. 20. 

ReO,B6gin k Co., shoe manufacturers, Quebec — 
N. Matte, Quebeo, curator, Oct. 18. 
Dividende. 

Re Wm. Gari6py* Montreal.~Di7idend, pas^le 
Nor. 14« J. Frigon, Montreal, curator. 

Re Bmerie Lacasse. —First and final dividend, pajr 
able Not, 1, Bilodeau k Renaud, Montreal, Joint 
curator. 

Re Jean Lemelin, grooer.— First and final dividend, 
payable Nov. 10, H. A. B^dard , Quebeoi curator. 
^paration ae to property • 

Em6lie Ob^, vs. Joseph PerranU. trader, Lavaltrie, 
Oct. 18. 

SeparaJtionfronihedand hoard. 

Emma Hall^ vs. Louis Qeorge B^gin, trader and 
contractor, St. David de TAube Riviere, Oct. 16. 
Thankegivinc Day. 

Thursday, Nov. 6, proclaimed a day of pnblie 
thanksgiving. 

Sdrprisbs to Counskl.— The following is said to 
have occurred in the Cass County (Mich.) Circuit Court 
during the incumbency of the late Judge Blackman. 
Lawyer T. had sued out a writ of capiat. Lawyer L. 
moved to quash the writ for the reason that the affida- 
vit upon the filing of which it issued did not sufficient- 
ly set forth the nature of the plaintiff's cause of action. 
At the hearing of the motion the discussion turned 
upon the interpretation of the word * nature' as used 
in the statute which required the nature of the plain* 
tiff's cause of action to be set forth in an affidavit 
before a writ of capiae could issue. Lawyer L. waa 
proceeding with his argument when the Court inter- 
rupted him with the followini; query: The Goart — 
What ape you reading from, sir ? Lawyer L.~From 
a work on logic, your honor. The Court— Did you give 
Brother T. notice that wou were going to read from a 
work on logic ? Lawyer L.— Of course not, your 
honor. The Court — Are you aware, sir, of the rule of 
Court which requires notice to be given of matter 
which would be liable to surprise the attorney on the 
other side? Lawyer L.— Yes, your honor, but the rule 
has no application to a matter of this kind. The 
Court—I don't know, sir ; I don't know. I know ot 
nothing that would surprise Brother T. more than 
logic, and if you haven't given him notice that you are 
going to read from a work on logic, why I can't permit 
you to read it. Lawyer L. proceeded with his argu- 
ment, and presently he was again interrupted by the 
Court. The Court- What are you reading from now, 
sir ? Lawyer L.— ' Green's Grammar,' your honor. 
The Court— Did you give brother T. notice that you 
were going to read from 'Green's Grammar* ? Lawyer 
L,, very testily— Of course not, your honor. The 
Court— Well, sir, I know of nothing in this world aside 
from logic that would surprise brother T. more than 
grammar, and If you haven't given him notice that 
you are going to read from 'Green's Grammar,' why I 
can't permit you to read it, and I shall have to deny 
your motion with costs.— il(6any La^c JowmaL 
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She gegal S^ws. 

VoLXIII. NOVEMBER 8, 1890. Na 45. 

A gingnlar case of ' touting * for legal bosi- 
nees has attracted some notice in Bombay. 
One Kanji Luhda approached Lord Colin 
Campbell, a barrister of the High Coart of 
Bombay, and offered to procure business for 
him if Lord Colin woold pay him a commis- 
sion on the fees thereby gained. By way of 
overooming any scruples which Lord Colin 
might entertain, the tout informed him that 
certain other barristers of the High Court, 
and among them the Advocate General of 
Bombay, were in the habit of allowing him 
part of their fees on the business procured by 
him. This statement reached the ears of the 
gentlemen named, who declared that it was 
wholly false, and they have laid an informa- 
tion against the tout for defamation. In some 
parts of India it is a criminal offence for a 
barrister to pay a commission on business 
obtained for him. 



Slate of NoHhTCarolina v. DoiceU, 11 S. E. R. 
525, appears to be an extraordinary case. It 
raised the question whether a husband can 
properly be convicted of assault on his wife 
with intent to commit rape. The facts were 
that the white husband of a white woman, 
by threat of death and holding a loaded gun 
over the parties, compelled a negro to under- 
take a sexual connection with his (the white 
husband's) wife. Before the act was consum- 
mated, the accidental dischai^e of the gun 
enabled the negro to make his escape. The 
crime of assault with intent to commit rape 
being a misdemeanor, in which no degrees 
are recognized, the husbanl was indicted as 
a principal, and convicted. Shepherd, J., de- 
livering the majority opinion of the Supreme 
Court, sustaining the conviction, said : " The 
defendant strangely insists that he is not 
guilty because he is the husband of the pro- 
secutrix ; and he relies as a defence upon the 
marital relation, the duties and obligations 
of which be has, by all the laws of God and 
man, so brutally violated. In our opinion, 



in respect to this offence, he stands upon the 
same footing as a stranger, and his guilt is 
to be determined in that light alone. The 
person of every one is, as a rule, jealously 
guarded by the law fronf any involuntary 
contact, however slight, on the part of an- 
other. The exceptions^ as in the case of a 
parent, or one in loco parenHSf moderately 
chastising a child, or a schoolmaster a pupU, 
are strict and rare. It was at one time held 
in our state that the relation of husband and 
wife gave the former immunity to the extent 
that the courts would not go behind the do» 
mestic curtain, and scrutinize too nicely 
every family disturbance, even though 
amounting to an assault. But since State v. 
Oliver^ 70 N. C 60, and subsequent cases, we 
have refused the ' blanket of the dark' to 
these outrages on female weakness and de- 
fencelessness. So it is now settled that, tech- 
nically, a husband cannot commit even a 
slight assault upon his wife, and that her 
person is as sacred from his violence as firom 
that of any other person. It is true that he 
may enforce sexual connection ; and, in the 
exercise of this marital right, it is held that 
he cannot be guilty of the oflfonce of rape. 
But this privilege is a personal one only. 
Hence if, as in Lord Audley's coHt 3 How. St. 
Tr. 401, the husband aids and abets another 
to ravish his wife, he may be convicted as if 
he were a stranger. The principle is thus 
tersely expressed by Sir Matthew Hale : 
' For though in marriage she hath given up 
her body to her husband, she is not to be by 
him prostituted to another.' (Hale P. C.629.)" 

A wife went to a camp meeting lately, and 
while there submitted to sundry familiaritiea 
on the part of persons present, which displeas- 
ed her husband, and an action for a divorce 
was the result Proof being made of gross 
improprieties, her counsel had the hardihood 
to urge in her behalf that such things were 
so customary at camp meetings that nothing 
wrong could be presumed from them. The 
Court (Bird, V. C, in Patterson v. PatterBorij 
New Jersey) was evidently somewhat shock- 
ed by this plea, and said :— " Counsel insists 
that many of the acts complained of-— such 
as kissing, and the taking of likenesses to- 
gether, and the resting of the head of a mar^ 
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ried man in the lap of a married woman 
not his wife—are simple acts of indiscretion, 
and very frequently indulged in in social in- 
terconrse in these modem times. I do not 
believe that society has become so degene- 
rate. It is incredible to suppose that such 
acts are regarded as common events, or of 
constant occurrence? and considered of slight 
or no importance with respect to character 
or consequent influence upon the individual 
indulging therein. Nor do I believe that 
they have become so open or notorious at 
Asbury Park where these parties lived, as to 
be the subject of constant observation by 
every visitor or beholder. I speak of this 
not to defend the people of Asbury Park, but 
for the purpose of showing that if social in- 
tercourse in Asbury Park has become so cy- 
prian in its character as to regard the acts 
referred to as of slight consequence, counsel 
for defendant would have had no difficulty 
in proving to the court the multitudinous 
cases which he declared were daily taking* 
place. The fact that there is an utter failure 
in this behalf shows beyond disputation that 
Asbury Park is not in any sense subject to 
the unworthy charge.'' 



COURT OF QUEEN'S BENCH— 
MONTREAL* 

Composition agreement— 'Not irigned by all the 
creditors — Novation — Option — Tender, 

Held .'—That where an agreement of com- 
position is prepared, by which the creditors 
agree to accept a composition on the amount 
of their respective claims, and the agreement 
is not signed by all the creditors as was con- 
templated, and it does not appear that those 
who signed, individually intended to com- 
pound for the amount of their respective 
claims independently of the other creditors, 
novation is not effected of the claim of a cre- 
ditor who signed the agreement, but who 
subsequently refused to accept the composi- 
tion, and did not in fact receive the same. 

2. That even supposing the composition 
agreement to be binding, the curator to the 
judicial abandonment subsequently made by 
the debtor was bound, in his tender, to give 

*To appear in Montreal Lair Reports, 6 Q. B. 



the creditor the benefit of the option ooo* 
tained in the agreement, viz., satisfactory 
endorsed notes for 40 cents on the dollar, or 
35 cents in cash, and in contesting the 
creditor's claim for the amount of the original 
debt, was bound to repeat the tender with 
option as above stated. — McDonatd & Seath^ 
Dorion, Ch. J., Gross, Baby, Church and 
Boss^, JJ., Nov. 20, 1889. 



StaretyMp — Bond — Donation by surety. 
Held ;— That where a bond has been given 
to the Crown for the fidelity of a public offi« 
cer, no claim exists against the surety so 
long as the person whose fidelity is assured 
has not made default Therefore a sale or 
donation made by the surety of all his pro- 
perty and effects, of ter the date of the con- 
tract of suretyship, but before any default 
has occurred, will not be revoked at the 
instance of the Crown, in the absence of 
proof that any claim against the surety re- 
sulting from the bond existed at the date of 
the donation. — Marion Ss Postmaster 'General, 
Dorion, Ch. J., Tessier, Baby, Church, Boss^ 
JJ., Jan. 22, 1890. 

Receipt-'Valiuible «ctinfy— JR. & Oanadaf 
ch, 173, s. 6. 
Held: — (Cross, J., diss,\, That a receipt or 
dischaiige of a debt is not a valuable security 
under chapter 173 of the Revised Statutes of 
Canada, and that the obtaining of such a re- 
ceipt or discharge by means of violence or 
threats of violence, is not a felony coming 
within the 5th section of the Act— Reg. v. 
Doonan, Dorion, Ch. J., Tessier, Cross, Baby 
Doherty, JJ., March 26, 1890. 



Banking Act, 34 Vtct. (2>), CLb,secs. 26, 58— 
Double liahility — Responsibility of pledgees 
of stock—Savings 5anib— 34 VicL{D),ch. 
7, sees. 17, 18, 19. 
ir.pW:— (Afiirming the judgment of John- 
son, J., M. L. R, 2 S. C. 51). 1. That a Sav- 
ings Bank, holding bank shares as pledgee, 
and appearing as owner on the books of the 
bank, is not the owner of such shares within 
t^e meaning of sect. 58 of the Banking Act, 
34 Vict (D), ch. 5, and therefore is not sub- 
ject to the double liability. 
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2. A bank, thares of which are transferred 
to a savings bank, is presumed to know that 
the shares are held by the latter as collateral 
secnrity, inasmuch as under sect. 18 of 34 
Vict. (D), ch. 7, a savings bank cannot ac- 
qaire bank shares or hold them except as 
pledgee. — Exchange, Bank of Canada d: Oily 
and District Savings Safik^ Dorion, Ch. J., 
Teesier, Cross, Baby, Choich, JJ., Sept 27, 
1887. 

Privilege -AUomey—Cbsis^ArU. 1994, 2009 
C C. -"Saide conservatovte. 

Held : — (Reversing the judgment of Wub- 
TBLE, J., M. L. R, 5 8. C. 374, Dorion, Ch. J., 
and Chubch, J. dies,). 1. In law costn (Jrais 
de justice) are included all costs incurred for 
the common interest of the creditors, whe- 
ther it be in recovering property for the 
debtor, or in preventing his property from 
being carried away, diminished or lost. 

2. Under Art. 2009, GC, costs incurred for 
the common interest of the creditors, and de- 
clared privileged by the article, are not ne- 
cessarily costs incurred in a suit; it is suffi- 
cient if they are expenses incurred for the 
common interest. 

3. Counsel fees and disbursements incur- 
red in saving for the grevi a sum of money of 
a substitution may constitute a privileged 
claim upon such money under Art 2009) 
CLC, and a satsie'Conservaloire may be made 
of suchimoney. — Barnard A Molson^ Dorion, 
Ch. J., Tessier, Baby, Church, Boss^, JJ., 
May 23, 1890. 

SUPERIOR COURT-^MONTEEAL.* 

VaUurier — ResponsabUiti'^Valise—Freuve du 
contenu, 

/tiy^.-— la Qu'une compagnie voituridre 
est responsable de la perte de la valise de 
Tun de ses passagers, laiss^ sous sa garde, 
dans un cle ses hangars & bagage, pour etre 
examine par les officiers de la douane ; 

2a Que, dans ce cas, la valeur du contenu 
de la valise pent etre etablie par le serment 
du demandeur, qui peut y inclure les effets 
appartenant & sa femme. — Davidson v. Can- 
ada Shipping Co,, Pagnuelo, J., 30 mai 1890. 

*To appMr in Montreal Law Reports, 6 S. 0. 



Presse^Libelle—Re^fxmsabilitS — JusHfloation^ 
Jvgi :— QuMl n'y a pas lieu ft une action en 
dommage contre le propri^taire d*un journal, 
lorsque oe journal a publie des nouvelles de 
nature k nuire & la reputation de quelqu'un, 
si ces nouvelles sont publiques de leur na- 
ture, substanttellement vraies, et publi^es 
dans rint^r^t public.— TW^feon v. Wurtde, de 
Lorimier, J., 16 mai 1890. 

Destination d^tme rue publique—Acceptatum ta^ 
cite — Rue ouverte d la circulation gtniraU 
par lepropriitaire du terrain — Prescription. 

En 1846, K propose & la c\t6 de Slontr^ 
d'ouvrir une rue sur sa propri^t^ Sa requite 
fut r6f(§re au comity des chemins qui d^clara 
accepter I'offre en y apposant certaiues con- 
ditions, mais le projet ne fut jamais sano- 
tionn^ par le oocseil de ville. Cependant, B. 
fit preparer un plan de ses terrains en y indi- 
quant comme roe projet^, la nouvelle rue, et 
vendit memo certains lots d^rits comme 
etant bom^ par la dite rue. Les acqu^reurs 
de ces lots bfttirent sur la ligne de oette rue 
qui ne fut jamais d^finitivement ouverte, et 
dont une extr^mit^ fut ferm^ par une cl6ture 
avec ouverture pour pistons. Depuis plus 
de trente ans, cependant, la rue a servi au 
public comme voie de communication, mais 
sans que la ville de Montreal Tait jamais re- 
connue formellement comnne rue publique. 

Jugi : — lo. Que dans ces circonstances, il y 
avait suffisamment destination de oette rue 
de la part de B. pour emp^her les repr^sen- 
tants de ce dernier de prgtendre que les ter- 
rains ainsi ouverts & la circulation g^n^rale, 
sont propri^te priv^e. 

2o. Que Fosage i;6n6ral par le public comme 
rue, d'un terrain destine par le propri^taire ft 
faire une rue, comporte acceptation du terrain 
pour les fins d'une rue publique. 

3o Qu^aucune acceptation formelle par la 
ville de Montreal, n'^tait pas n^cessaire dans 
ces circonstances, I'acceptation de la dite rue 
par le public.de la mani^re indiquee,4tant suf- 
fisant pour faire du terrain une rue publique. 

4o. Qu'un propria. aire ne peut, apr^ avoir 
on vert une rue ft la circulation publique reve- 
nir sur cette destination, et former la dite rue 
apres qu'elle a ^t^ ainsi act^ept^e par le public. 
-^Childs V. LiU de Montreal, Pagnuelo, J., 
28 juin 1890. 
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FIRE INSURANCR 

{By the late Mr, JiLsHce Maekay.) 
KeglBtered in acoordanoe with the Copyright Aot 

CHAPTER VII. 

Of BBPRSSENTATION AND WABBANTY. 
(Continued from p. 350. 
This learned judge inflists that any agree- 
ment on the part of the insured, in regard to 
the futare, must, in order to bind him, be ex- 
pressed in the policy, and that unless it is so 
expressed) any allegation and proof of it as 
a defence, on the part of the insurer, will be 
a direct violation of the rule, that extrinsic 
evidence is inadmissible to vary or control a 
written contract, and consequently should 
not be permitted. Though he admits that 
the case is different with a representation of 
an existing fact, his argument necessarily 
bases the effect of such a representation in 
invalidating the policy, simply upon its un- 
truth at the time it is made, and therefore 
holds that it is of no force, so far as regards 
any implied stipulation, that the fact repre- 
sented shall continue to exist during the 
whole period of the risk. Thus where one 
represents his building as occupied for a cer- 
tain specified purpose, the result of the 
Chancellor's argument is, that if these facts 
are not true at the time the representation is 
made, then the policy is void, but if, on the 
next day or week after the policy is issued, 
the house is permanently put to a more 
hazardous use, it will constitute no defence 
for the insurer to an action on the policy. 
But this conclusion is opposed to the inva- 
riable tenor of the decisions both in England 
and this country, such representations hav- 
ing been always construed to be representa- 
tions, not only that the fact exists, but also 
that it will continue throughout the duration 
of the risk, so far as this depends upon the 
insured. But the opinion of the Chancellor, 
even in regard to representations, purely and 
solely promissory, is not supported by the 
decisions. See Edwards v. Footner, * 



^ 1 Camp. 530. This wu a ease of a man insarine a 
ship to sail with two others, and to oarry 10 gans and 
26 men. She sailed alone, and did not carry so many 
suns or men. She was captured ; the insurer was 
freed. In Dennitioun t. LiUie, 3 Biigh« the insured, by 
letter, inatmoted oorrespondenia to effeet insurance. 



Mr. Duer has ably reviewed the position 
taken in AhUm v, Meehaniaf Mut. Ins. Co-, 
and has showed its error, as well as that of 
Bryant v. Ocean Ins. Co., 22 Pick. 200, which 
supports the opinion of Chancellor Walworth, 
and he has plainly demonstrated by an ana- 
lysis of the various decisions on the subject^ 
that promissory representations have been 
from the first recognized by the courts, and 
that a substantial compliance with them is 
necessary to the validity of the policy. See 
Duer on Ins., Led. 14, note 6. 

It must, however, be admitted that the 
settled law, in regard to the effect of misre- 
presentations without fraud upon the ])olicy, 
as laid down in the cases above cited, and 
denied in Alston v. Mechanic^ MvL Ins. Co. 
is a departure from the rule in reference 
to the admissibility of parol, or extrinsic 
evidence, to vary or control written con- 
tracts. If the representation Is admitted in 
evidence, it is plain that the insurer is per- 
mitted to show by proof of an agreement 
extrinsic to and independent of the policy, 
that the contract is not such as the terms of 
the policy taken by itself, would imply. Mr. 
Duer and Mr. Amould agree that this salu- 
tary rule of evidence has been, in a measure, 
violated ; and while they consider the law as 
too well settled, both in the U.S. and in 
England, to be shaken, ^ they still express a 
decided preference for the doctrine prevalent 
on the continent of Europe, which requires 
the insertion in the policy of all material 
facts, which, however, are not to be construed 
as warranties, unless an intention to that ef- 
fect is expressly and unequivocally declared. 

Representations promissory impose as a 
duty the performance of future acts, says 
Mr. Park. What is such a thing, I say, but 
a warranty ; ,and is it to be tolerated that a 
warranty shall be fixed as addition to a 
written agreement and established by parol ? 



A letter from the insured was shown to the insurers, 
statinflT that the ship " will sail on Ut May." The 
ship sailed 23rd April and was captured on the 11th 
May oomiuff from Nassau to the Clyde. The expres- 
sion in the letter was held to be positiTe, and not a 
mere statement of expectation ; and beins a material 
representation and untrue, the insurer was freed. 

^ When some strons judge oomes alons it will be 
shaken. 
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I 201. MUdescriptum and MiirepreMntaHorL 
Even in the absence of special condition, a 
written misrepresentation whereby a risk is 
taken which might not have been taken 
on a true representation, or whereby less 
premium is paid than would otherwise be, is 
snfficient to render void the policy. All 
peculiar circumstances of risk' arising from 
the situation of the subject insured, the con- 
struction of buildin{58, the nature of the trade 
carried on in them, or of the goods therein, 
should be mentioned so that the risk may be 
understood. If not mentioned, or if build- 
ings or goods be described otherwise than 
they really are, or if after an insurance the 
risk be increased by changes in the property 
insured or by the erection of new ones, or 
by the putting up or alteration of any stove, 
the carrying on of any hazardous trade or 
process, the storing of any hazardous goods, 
or in consequence of the formation of any 
hazardous communication, or by any means 
whatsoever, the insured will by the condi- 
tions of most oiiioes' policies lose the benefit 
of his insurance. 

Where mere movables or goods are in- 
sured, tlie insuied ought to give a true de- 
scription of the building containing them, 
and to disclose all material facts known to 
him and of which the insurers may be pre- 
sumed to be ignorant. By material facts 
here are meant all those which if communi- 
cated to the insurer might induce him to 
refuse the insurance, or not to take it unless 
at a higher premium. 

If a false representation be made of the 
cost of, or outlay upon, buildings, and there- 
upon a policy be granted, it maybe held 
material misrepresentation, and, whether 
made by design or mistake, the policy will 
be avoided.^ 

The offices generally mention, upon 
or in their policies, the various classes 
of risks and rates of premiums. The 
lowest rate is for ** common insurances," 
as upon buildings exposed to the least 
of hazard. The premium is 



1 Catventerv. The A, Iru, Co,, 1 Story, 67. Where 
there \a over-valaatioQ grossly ont of proportion to 
actual valae, the plain tiff ia not free from charge of 
fraud; Wall r. Onoard Ina, Co.^ 6i Maine. 



higher for " hazardous insurances," as upon 
buildings which from their situation or con- 
struction are more susceptible of ignition, or 
buildings not of themselves hazardous, but 
in which hazardous trades are carried on, or 
in which there are perils, as from hazardous 
goods or from stoves. The premium is 
higher still for "doubly hazardous insur- 
ances," as buildings which from their con- 
struction or materials are of a hazardous na- 
ture, and in which hazardous goods are 
deposited or hazardous trades carried on. 

There are also cases of extraordinary risk, 
as those upon sugar refineries, not included 
in the usual tables of premium. These are 
usually made the subjects of special agree- 
ments, all the circumstances being taken 
into consideration. 

Goods also are classed into not hazardous, 
hazardous, and extra hazardous. 

The insured is obliged to represent to the 
insurer fully and fairly every fact which 
shows the nature and extent of the risk, and 
which may prevent the undertaking of it, or 
affect the rate of premium.^ 

Art. 2572 0. C. L. C. says it is implied war- 
ranty that the description by the insured 
shall be such as to show truly under what 
class of risks it falls, according to the pro- 
posals and conditions of the policy. 

A mere nominal misdescription of a build- 
ing, if the building be known and the de- 
scription be in the main correct, will not 
vitiate the policy. 

But if a building be described as first class 
instead of second, where the premium for 
the second is higher than for the first class, 
the insurance of such building will be null if 
the building, at date of insurance, was only 
of second class.' 

The conduct of the assured afler an insur- 
ance cannot retroact, but if a building was 
insured as in one class, or as one thing, (under 
which case, had it been burned, the assured 
could not have recovered), he shall not re- 
cover by afterwards making the thing insured 
all right, to come into the class in which it 
was insured. He cannot even compel the 
company to keep the risk by extrapayment 

^ Civil Ck>de of Lower Canada, Art 2485. 
* MoMorran oaae, pout* 
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Ab a false description in a sale will often 
entitle the purchaser to have a rescission of 
the sale, so in insurance a false description 
may nullify an insurance contract Suppose 
a house at a distance be insured, and it be 
stated to be only a mile from the cathedral 
church of 8., whereas it was three miles dis- i 
tant, this might be material Distance is 
often of importance. Aid cannot be obtained 
as well at a distance of three miles from a 
town as in the town. Water-plugs may be 
within one mile, but not at a distance of 
three miles from the cathedral of S. 

Again, if a man insuring say that a house 
is in thorough repair, and worth £500 ; 
though it be worth only £300 he might re- 
cover if the house is in thorough repair. 
The insurer may be treated on the mere 
value point, as a purchaser is in a case of 
sale.^ But if the house is not in thorough 
repair, but badly in want of repair, temble the 
insurance is null. 

In a case before the Cour d'Appei de Paris 
(August, 1873) roofs were declared to be 
covered en dutf but part of one was in carton 
biiumi, A false declaration was charged 
against the insured after the fire ; but, owing 
to the small portion of the roof covered with 
carton^ the assured recovered, the Court re- 
marking that no augmentation of risk ap- 
peared, and, moreover, the description in the 
policy had been in the company's oflSce after 
the visit of an inspector to the building. 

Four houses were insured as brick, but 
Separated from one another in part by 
wooden framings filled with brick. Held no 
misdescription. 

Suppose bouses are insured as brick, but 
have all openings, doora and windows, and 
cornices and porches of wood ; certainly this 
is not misdescription. 

A insures " his house in St James street, 
Na 30.'' His house is No. 31 ; he has none 
other in that street This is not fatal. Rol' 
land^M case (po9t) is very different. 

Insurance was effected by A on his books 
in the bindery of B, " in the third and fourth 

1 Barge. Suretyship, p. 228. 



stories " of a certain building. The bindery 
was really in the fourth and fifth stories. 
The amount of premium would have been 
no higher had the description mentioned the 
fourth and fifth stories ; the risk was not in- 
creased. The insured recovered.' 

CTo be oontiDaed.] 



SOME SCOTTISH JUDGES. 

The Right Honourable John Inglis, Lord 
President of the Court of Session, and Lord 
Justice General of Scotland, is the eldest son 
of the Rev. John Inglis, D.D., (1763-1834), 
who was in his day the foremost ecclesiastic 
in the General Assembly of the Church of 
Scotland. He was bom in Edinburgh in 
1810) and was educated at the famous High 
School, and afterwards at the UniverBity of 
Glasgow, and at Balliol College, Oxford, 
whence he carried away a B. A«, (1834) and 
an M.A. (1836) degree. In 1835 he was ad- 
mitted to the Faculty of Advocates. The 
subsequent facts in the Lord President's 
career may be ranged conveniently around a 
few leading datea From February till May, 
1852, he wa8 Solicitor-General From May 
to December, 1852, and again from February 
till June, 1868, he held the office of Lord Ad- 
vocate. For six years (1852-58) he was Dean 
of the Faculty of Advocates. In 1858 he sac- 
ceeded John Hope as Lord Justice Clerk, 
with the title of Lord Gloncorse ; and in Feb- 
ruary, 1867, he became Prasident of the First 
Division and Lord Justice General of Scot- 
land. Inglis's Parliamentary experience waa 
somewhat narrow ; he sat in the House of 
Commons as M.P. for Stamford from Febm- 



> Baird t. Philadelphia ftu, Oo,t Hant's Merehaot'e 
Miff., vol. 2B p. 8S6. But is it the thing iniured where 
the seeond and third storiea were insaredt and the 
third and foarth are burned? Suppose a house eon* 
sifting of a centre and two wings, east and west, and 
all in the centre and east wi- g be insured : ean the 
centre and west wing be held insured? The answer 
may depend on the particular eiroumstanoes. For 
example, if the insurers visit the plaoe. and injure 
say, a library in fitu, but make a falie deeoripiion 
aooording to the points of the eofflpais. 
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«ry till July, 1858. His nniveraity honours 
have been nnmerous — Edinburgh, Glasgow, 
Abeideen. and Oxford giving him of their 
best without stint or measure. 

8ach, in brief outline, has been the public 
career of the Lord President. But this dry 
rimmi of facts conveys to the reader a most 
imperfect idea of his intellectual quality and 
of the estimation in which he is held by the 
people of whose judicial system he is the 
head. 

Lord President Inglis is permanently asso- 
ciated in the mind of every educated lay 
Scotchman with the trial of Madeline Smith 
in 1857. He was then Dean of Faculty. He 
had the reputation, within the walls of the 
Parliament House, of being the first advo- 
cate of the day, and he had already— though 
only for a short period— been the chief law 
officer of the Crown. His practice was at 
once laige and select. But such facts as these 
prove impressive only to the initiated or the 
interested ; and if Inglis had died, or retired 
from, public life, in the beginning of the year 
1857, his forensic memory would not have 
been cherished, as it now is, by the laity of 
Scotland. 

On June 30, 1857, Miss Madeline Hamilton 
Smith, the daughter of an architect of good 
position in Glasgow, was brought to trial be- 
fore three judges of the Edinburgh Court of 
Justiciary — Lord Justice Clerk Hope, Lord 
Ivory, and lx)rd Handyside— on a charge of 
having poisoned her lover and seducer, 
Emile I'Angelier, with arsenic. The youth 
of the prisoner— she was but twenty-one 
years — her social statiu, her appearance, the 
mystery of the case, and the cruelty of the 
murder, if murder were committed, aroused 
and stimulated public interest to the 
highest degree. Miss Smith's defence 
was entrusted to Mr. Inglis, who forth 
with became a cynosure for every eye 
The wildest rumours circulated —and, if 
we may anticipate a little, are in circula- 
tion still — as to the great advocate's beha- 
viour during the critical interval between the 
indictment and the trial of the prisoner. 'He 
was living in the deepest seclusion ;' ' none 
ofhis relative^" dared to address him;' <he 
believed Miss Smith to be innocent:' 'he 



knew her to be guilty ;' such and a hundred 
other reports were in vogue. One of these 
tales has displayed a vitality so persistent 
that it deserve^ to be recorded. L'Angelier 
died from arsenical poisoning, and traces of 
a large dose were found in his stomach and 
intestines. The line of defence— so the story 
goes — which Mr. Inglis had at first deter- 
mined to assume was that arsenic, being a 
mineral poison, would necessarily have sunk 
to the bottom of the cup of coffee or cocoa in 
which it was alleged to have been adminis- 
tered, and could not therefore have been 
taken in any quantity by the deceased, at 
least through the medium on which the 
Crown relied. It is obvious that this con- 
tention, if well founded, weakened the case 
for the prosecution and lent colour to the 
hypothesis of suicide, suggested by the de- 
fence- Mr. Inglis sent for an eminent Edin- 
burgh chemist, and propounded to him the 
theory which he thought of trying to estab- 
lish. This gentleman subjected it to a single 
and a fatal experiment He took a cup of 
coffee and poured into it a quantity of arse- 
nic ; sure enough the deadly mineral sank 
to the bottom of the cup. The cloud rose for 
a moment from the advocate's face. 'But 
suppose,' said the chemist, ' that we do what 
is usually done by a young lady who hands 
to a friend a cup of coffee which she has pre- 
pared ; suppose that we stir ike contents with 
the spoon' In an instant the arsenic was 
temporarily suspe nded in the coffee ; and it 
was clear that the whole might have been 
swallowed without a suspicion of anything 
except grounds! 'Good night,' said Mr. 
Inglis, quietly closing the conference and re- 
turning to his papers, ' we shall not need 
your evidence at the trial.' The prosecution 
of Madeline Smith was conducted by the 
Lord Advocate, the Hon. James Moncrief 
(who afterwards became the Lord Justice 
Clerk of Scotland), with remarkable ability 
and moderation. The Dean of Faculty fol- 
lowed with a speech which was at once de- 
clared by the press and by the public to be 
the forensic masterpiece of the century. De- 
livered under great mental excitement, em- 
phasizing and ennobling the arts of the ac- 
complished advocate, it told upon the jury, 
and even upon the bench, like an electric 
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shock, and the paralysed arm of Justice re- 
leased its prey. Mies Smith escaped with the 
duhioas Scotch verdict of ' Not proven ;' and 
her name is never mentioned without a com- 
plimentary reference to ' the old man elo- 
quent' who defended her. The mellowing 
inflaence of time has not greatly dimmed the 
lastre of Mr. Inglis's wonderful speech. It is 
hy far the most hrilliant forensic effort that I 



has ever been made in the Parliament 
House, and will bear a not unfavourable 
comparison with Sergeant Shoe's defence of 
Macnaghten and Cockburn's defence of Pal- 
mer. The peroration is good ; but U e exor- 
dium, beginning with • The charge against 
the prisoner is murder and the punishment 
of murder is death,' is, in our opinion, better 
still, and could hardly be surpassed. 

During his tenure of the office of Lord Jus- 
tice Clerk, Inglis was called upon to preside 
at the trial of Dr. Pritchard, who was even- 
tually condemned and executed for the mur- 
der of his mother-in-law and his wife by an- 
timonial poisoning. His lordship's charge to 
the jury was a model of elegance and clear- 
ness. He disposed very neatly of two inge- 
nious points which had been raised for the 
defence. The Solicitor-General had dwelt 
upon * the opportunities ' for committing the 
alleged crimes which Pritchard had enjoyed. 
The prisoner's counsel (Mr. Rutherfurd 
Clark) poihted out that the so called opportu- 
nities arose from the prisoner's position as 
son-in-law and husband, and were not in any 
sensp of the term his fault ' A very proper 
observation.' said the Lord Justice Clerk; 
' but then, gentlemen, you must remember 
that the learned counsel is not entitled to 
argue the case as if these opportunities did 
not exist' Mr. Clark's next contention was 
that the Crown had merely traced the al- 
leged murders to the door either of the pri- 
soner or of a youuj^servant-giri whom Ke had 
seduced under promise of marriage, and had 
called upon the jury to decide between the I 
two upon a balance of probabilities. The 
Lord Justice Clerk observed that the learned 
counsel did not seem to have sufficiently ad- 
verted to the fact that both parties might, 
perhaps, have been implicated in the crimes, 
and that in such a case a jury would have 



little difficulty in deciding as to which was 
principal and which agent 

The Lord President is reputed to be, and 
is, the greatest lawyer and the ablest judge 
on the Scottish bench. His oiind is pre- 
eminently judicial. He possesses, besides a 
profound knowledge of Scots law, educated 
common sense, and the capacity of listening 
to an argument without interrupting it. A 



debate in the First Division never descends 
to the level of a wordy wrangle between the 
bench and the bar. The Lord President is 
also the most cultured of his countrymen. 
His knowledge of ancient and modern clas- 
sics is both wide and exact He has sensi- 
tive literary perception and writes a charm- 
ing style. — Law Journal (London,) 



Deamarteau, Montreal, 
L^vis.— Anrin Beaa- 



INSOLVENT NOTICES. ETC, 

Quebec OMeifd Oazetfe, Oct. 31. 
Judicial Abandonments, 

Euif. Arcanl, trader, St. C^saire, Oct. 23. 

JameB Dawson A Co., dry goods, Montreal, Oct 22. 

MOderio Barbeau, trader and fanner, parish of St. 
Oonftant, Oct. 20. 

Bruno Daperr6, saddler Quebec. Oct. 27. 

F. X. Gannon, irrocer, Quebec, Oct. 24. 
t 22*"^ & Frires, butohert, Ste. SohoUstique, 

PJMide Larochelle. trader, St. Cajetan d'Armach, 
Oct 2^. 

Alexandre Millette, grocer, rx>ngueuil, Oct. 22l 

Adjutor Moripsette, grocer, Quebec. Oou Z5. 

Damase Pageot. trader, St. Sylvestro, Oct, 30. 
Curators appointed. 

/2«M6d6ric Barbeau, trader and farmer, parish ot 
at ^"''^*°^"^' I>e8niarteau, Montreal, curator. 

Re B^noni Beaudin.^-O. 
curator, Oct. 16. 

He Adjutor Bernier, stationer, 
pr^. Quehec, curator. Oct. 28. 

^e J Allies Dawson, et al., drv goods. Montreal.— A. 
F. Kiddell. Muntreal. curator, Oct. 29. 

Be Dme. Vve. Jo««. C6t^, ahoeinviker.— H. A. Bedard. 
Quebec, curitor, Oct. 28. "w»ru. 

««? K. Donahue & Co.. Famham.— A. W. Stevenson, 
Montreal, curator. Oct. 'JO. 

. ./?« B. T. Favreau.-Bilodeau & RenauS, Montreal, 
jomt curator. Oct 29. «•.««, 

^c Albert Marquette.— N. Matte, Quebec, curator. 

Oct. *7. 

/?« Alex. Millette.— 0. Desmarteau. Montreal, cura- 
tor, UCt. Z9> 

oaratof'uSf -p"*"'"'*"^" ^«™"'<'»°> Montreal. 
Mnl 4'MS'l'r"""" * <*"««•• Sterbrook., 

IHvidendn, 
Be M«gloire Bonhomme, St. Btienne.— First and 
final dividend, payable Nov. 19, Kent & Turcotte. 
Montreal, joint curator *«*f«uM.«. 

/?c James Roberta.-First and final divideni 

able Nov. 18, C. De-smarteau. Montreal, curator. 

Separation on to Property. 

Blmire La^oulure vs. Jean Baptiste TJlrfc 

Kodngue Chapdelaine, trader, St. Oura, Oct '~ 



pay- 



aii'19 



^"^"^i^ulSi^. Oct. 2?'"*^*° ^•"^°' wnti^tor and 



THE LEGAL NEWS. 



361 



2%^ S^g»J M^ws. 



VoL-Xm. NOVEMBER 16, 1890. No. 46. 

The tendency of the time, to convert a 
private bosiness into a joint stock company, 
IB illuBtrated by the enormous increase in 
the number of these companies in England. 
Last year there were no fewer than 2,788 
companies registered. The nominal capital 
exceeded 241 millions sterling, over fifty-two 
millions of which were paid up. The total 
number of registered companies, in April of 
this year, was 13,323, having a paid-up capi- 
tal <^ upwards of 800 millions sterling; and 
this remarkable total is increasing at the 
rate of about a thousand companies every 
year. A laige number of these companies 
are annually wound up, but capital con- 
tinues to overflow from ftill pockets into 
new concerns. It appears, however, from 
the report of the Inspector-General in Bank- 
ruptcy, that the total losses arising from in- 
solvency of all kinds throughout the country 
are diminishing. 



The English County Courts aro now going 
to insist upon their dignity being respected. 
At the Southampton County Court recently. 
Judge Leonard protested strongly against 
the practice of solicitors appearing before 
him unrobed. The judge said he noticed 
that there were several solicitors at the 
table^ but not one of them had his gown on. 
He always directed that the table should be 
kept clear and everything done for their 
convenience, and unless they showed some 
respect to the Court in return he should 
refuse to hear their cases. He did not think 
it right for advocates to appear in short 
jackets and top-coattt. The solicitors ex- 
cused themselves on the ground that no 
place had been provided for the purposes of 
a lobing-room. 



Of I^rd Young, of the Second Division of 
the Court of Session (Scotland), the Law 
Journal tells the following anecdote illus- 
trating his impatience, which constantly 
prompts to interlocutory remarks:— ''A 



civil case was being tried in the Court of 
Session. Lord Young was on the bench. 
Mr. Gloag, now a senator of the College of 
Justice, appeared for the pursuer, and pro- 
ceeded to lay the evidence before the Court 
The first witness was called, and a few pre- 
liminary questions were put and answered 
without interruption. Suddenly the judge 
roused himself and took the examination- 
in-chief into his own hands. Mr. Gloag, 
who had a lively and proper sense of his 
own importance) courteously endeavored to 
assert his rights, but the judicial catechist 
remained master of the field. When he had 
extracted by a number of skilful questions 
everything that the witness had to say, Lord 
Young looked down to the advocate with a 
complacent smile. Mr. Gloag had resumed 
his seat and made no motion to rise. ' Now 
then, Mr. Gloag,' inteijected the judge, 
sharply, 'let us get on.' 'I am waiting,' 
was the answer, 'for your lordship to caH 
the next witness.'" 



COUR DE MAGISTRAT. 

MoKTBiAL, 23 octobre 1889. 
Coram Champagne, J. C. M. 

MaLO v. BbISN dit D1BSS0CBCBB& 

Plaidoirie^Admiision — Preuve. 
JvQi : — Qu'tin plaidoyer de paiemerUf prieSdi 
d'une dS/ente au fond en fait, n^estpcu vane 
admimon dc la dettd et ne permet pas au 
demandew de prendre jugement aan«prou- 
ver ta demande, 

Pui CuBiAM : — L'action est sur compte. 

Le d^fendeur par un premier plaidoyer nie 
les allegations de la demande, et par un se- 
cond plaidoyer, il dit qu'il a pay^ au deman- 
deur tout ce qu'il pouvait ^tablir lui 6tre dCk, 
Le demandeur prenant le second plaidoyer 
comme une admission de son compte, d^clara 
qu'il n'avait pas de preuve & faire. Le d^ 
fendeur, de son c6te, fit la m6me d^laration. 
Le compte estril 6tabU par admission de la 
part du d^endeur? Le second plaidoyer 
ayant ^t^ fait sous le benefice du premier, le 
demandeur ne se trouve pas par 1& dispense 
d'^tablir sa cr^ance ; et en Tabsence de preu- 
ve, Paction doit 6tre renvoyte sauf recours. 
Action renvoyte sauf recours. 
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Autoritis :—Ledercv. Oirard, 1 Q. L. R. 382 ; 
Saratdt v. jEKtce, 3 L. Q J. 137. 

E. DesronerSf avocat da demandeur. 

Girouard <& de Lorimier, avocats da d^en- 
dear. 

(J.J-B.) 

COUR DE MAGISTRAT. 

Montr£a.l, 12 d^cembre 1889. 
Oiram Champaong, J. C. M. 

LAGA88B Y. Pag^. 

Injures — Lettre privie—Publication. 
Jdg6: — Qiixme lettre mjurieuse adressi d une 
peraonne petU downer lieu d une aclion en 
dommages en reparation dHnjures, quoi- 
qu'elle neaoUpas publiSe, le d^faut de puMi- 
cation n'itant qu^une raison pour diminuer 
lea dommagea. , 

Le d^fendear Charles Pag6 ^rivait k la 
demanderesse le 16 octobre 1889, la lettre 
suivante : " Voas dtes vena la semaine der- 
"nidre chez moi poar vendre des mor^ 
"ceaux de machine & coadre, je lea 
<* al achet^ il eat vrai, et il me semble 
'*qae la somme de $3 que je vous 
** ai donn^e payait grandement votre lot de 
** bricoles, alors je ne vols pas ponrquoi vous 
" voulez vous faire payer deux fois. En les 
"prenant d'abord je vous ai donn6 q'i*une 
'* piastre, n'ayant que cela sur moi, vous dies 
*' venu le 14 courant pour avoir la balance, et 
" je D'y 6tai6 pas moi-m§me, alors mon fr^re 
** vous a donn^ deux bills de $1, il me semble 
" que oela doit faire $3 comme il ^tait con- 
"venu. Si vous voulez faire comme votre 
"d^unt mari a toujours fait dans son com- 
" merce de machine k coudre, alors rien ne 
** m*e tonne que vous a^ssiez de la sorte. Si 
" vous tenez A votre honneur j'espSre que 
" vous serez assez dame de rapporter cette 
*' piastre." 

La demanderesse prit une action contre le 
d^fendeur, siguataire de cette lettre, pour $50 
de dommages comme reparation pour les in- 
jures contenues dans la lettre. 

Le d^fendeur plaida que cette lettre n'avait 
fait ancun tort k la demanderesse) qu*elle 
n'avait aucunement ^tS publi^e, qu'elle ^tait 
reat^ priv6e entre eux et ^tait ainsi privi- 
l^ite; que son intention n'avait jamais 6te 



d'injarier la demanderesse, mais senlement 
de n^lamer oe qui lui 6tait dii. 

Le d^fendeur a 6t^ oondamn^ par le jage- 
ment suivant : 

Pkr CuBiAif : — Une lettre injuriense adres- 
si ft une personne peat donner Ilea ft Taction 
pour injure, bien qu'elle n*ait pas M pabli^ ; 
il appartient an tribunal de voir si le d6fen- 
deur a agi par malice, et dans ce cas le d^ 
fendeur doit dtre condamn£ Le d^aat de pu- 
blication de la lettre est ane raison saflSsante 
pour que les dommages accord^s soient moins 
61ev^. 

Autoritla : — Dareau^ Traiti dea injures, p. 54, 
Na 8; Sirey, Recuexl ghUral dea loia, 1851 ft 
1800, va Injures; do do 1791 ft 1850, vol 3 ; 
va Injures ; Roy v. Turgeon, 12 Q. L. R. 186 ; 
Larombihref vol. 5, art 1382. 

Jugement pour $6 de dommages et $6 de 
frais. 

Augi & LnfortWM, avocats de la demande- 
resse. 

SicoUe & Murphy, avocats da d^fendeur. 
(j. J. B.) 



FIRE INSURANCE. 

(By the late Mr, Justice Mackay.) 

[Kegistered in a 'oordance with the Copyright AetO 

CHAPTER VIL 

OF RBPRBSBNTATION AND WARBAMT7. 
[Continaed from p. 868.] 

In the Bay State Olaaa Co. v. Peoples F, L 
Co.^ one question was : " State distance and 
materials of other buildings within 100 feet 
of building to be insured." Insured an- 
swered: "See plan.'' The application pro- 
vided that if any statement is omitted where 
it is required, all facts will be assumed 
aigainst insured and most favorably to the 
risk- The applicant also covenanted that he 
had ^' made a full and true exposiiion of all 
the facts in regard to " situation, etc, and 
risk of the property to be insured, so far as 
known to him." The pUn stated some, bat 
omitted to state others of the buildings wiUi- 
in 100 feet of the one insured. The verdict 
was given for plaintiff, contrary to the charge 
of the Judge. 

A restaurant has been held in New York 
not to be an inn, and a restaorantrkeeper is 

1 Monthly Law Reportar of 1857. 



THE LEGAL NEWS. 



363 



not liable as an inn-keeper, for things lost in 
his rooms by a person eatins< a meal.^ 

Where there has been an omission in the 
description of the buildings insured, whereby 
the risk is not exhibited properly, the in- 
sured may prove that the Inexactitude of the 
deecription resulted from the act of the aj^eni 
of the company-insurer in writing the policy, 
provided all be shown to be unaltered and 
just as the agent saw them.' 

Where a house insured is described as 
within three miles from Montreal, the dis- 
tance must be measured in a straight line on 
the horizontal plane from point to point, and 
not by the roads in existence when the in- 
surance was effected. So, if toll were prohi- 
bited within three miles from Montreal, the 
distance would have to be calculated in the 
same manner.' 

A building fifty feet off was held not " con- 
tiguous" in Arkdl v. Cumm. Ins. Cb.— 69 N.Y. 
(Gas was prohibited to be in the insured 
building or contiguous thereto ) 

The condition of a policy was as follows :— 
"The application shall contain the place 
where the property is situated; of what ma- 
terials it is composed ; its dimensions ; how 
constructed and for what occupied ; its rela- 
tive situation as to other buildings ; distance 
from each if less than ten rods." The condi- 
tions were part of the policy ; the application 
was not The policy covered $750 on a paper 
mill, and an equal amount on personal prop- 
erty therein. The defence was that the ap- 
plication did not mention all the buildings 
within ten rods of the mill Held, that the 
condition related exclusively to applications 
upon buildings, and therefore furnished no 
ground of defence to the plaintiffs' claim re- 
specting the personal property covered by 
the policy. Trench v. Chenango Co. MuL Ins. 
Co.* This case was overruled, however, in 
the case of Smith v. Empire Ins, Co,^ Here B, 
the insureds signed the application, and gave 
it to the company's sub-agent C, telling him 
to fill it up. He did so, and stated only one 
mortgage, whereas there were more. It was 

I CarpenUr ▼. Ta»lor, Oom. Pleu,N. Y., A. D. 1856. 

> Conr d« CanatioD, 19th January, 1870; Joarnal da 
Palais. A D. S7U p. ^. 

> J010HI T. Stead, Q. B., Bn«Iand. A. D. 1856. 
«7HUhl22. 

*» Barbour, 497. 



held that B was responsible, as C was his 
agent, and the insured could recover nothing. 
A later case, RoioUyr. Empire Ins. Co.,^ is op- 
posed to the above. lu this <m^ the defend- 
ant's agent filled up the application. The 
agent was told everything, but made a mis- 
take. He was held to be the company's 
agent, and the company was estopped from 
saying that the application was not accord- 
ing to the conditions. 

2 202. Effedt ^^here the insurance is dimsiUe. 

Sometimes insurance is divisible, som^ 
times indivisible. The objects insured^ being 
distinct and in different situations, make as 
many insurances as subjects. Journal dn 
Palais, A. D. 1877, p. 18S5. Reticence as to 
one by the assured may not be fatal to the 
whole policy. i6.' 

The sum of $1,150 was insured, the insur- 
ance being distributed over several items* 
There was a condition that in case the in- 
sured shall mortgage the property without 
notifying the secretary, then the insured 
shall not recover any loss or damage which 
may occur in or to the property insure<l, or 
any part or portion thereof. The insured 
mortgaged one of the subjects. Held, that 
the contract was one and indivisible, and the 
entire policy was avoided.' 

1 36 N. Y. Rep. (Maroh, 1867). 

>See stroDff argament for indivitibility by Avoeat 
a^o^ral Reverohoa (Joarnal da Palais, A.D. 1873, p. 
147), where a policy is issued covering differeat lab- 
jects for different sams, and the iosared has been 
guilty of f raad, leading to insurance, as to one sab- 
jeot. Yet the original Coarl held the policy in this 
case to inyoWe two contracts, and the Ooar de Oassa- 
tion said it ooald not interfere in saoh case, which the 
editors seem to qaestlon. See also Chre DitU Mut. F. 
Int. Co., appellaaU, k Samo et aL, respondents. A 
bailding was insured for $1,000; stock. $2,000. The 
policy wai subtjeot to 36 Viet, c 44 (Ont.) Its sect* 36 
has been repealed by 30 VicL . c. 7. The insured nuule 
further incumbrances after the policy, and did not 
notify. The p jlicy was held by the Court of Error of 
Ontario to be divisible. But the Supreme Coart in 
1379 held it indivisible and the policy wholly void. 
BramwelU B.. in tiaiw v. Venablet, L. R., 7Bxch. 
240. is approved by the Supreme Court, an i in New 
Brunswick the same hu been held. See 2 Suprame 
Court Rep. of Canada, p. 423- 

» PttM V. Biinnetota Farmen* M. F. In». Co. (A- D. 
1877). Albany Law Journal, A. D. 1877. p. 483- Iksy 
V. Ch. Oak fm. Co. cited. 51 Maine. Leer. Howard 
InB. Co., 8 Gray, also cited in Albany Law Jonraal, 
p. 483. 
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A man insores £1,000 on his boose and 
£600 on his farnitare in that house. The 
obligation of the insarera may be indivisible 
or divisible, according to circa mstances. 
If the house be described a9 covered with 
slates, whereas it was covered With shingles, 
and it is burned, the inburers need not 
pay for it, nor need they for the furniture 
burned with it. under first ciause.* 

Buildings were on two lots insured. One 
lot was mortgaged. The application required 
all mortgages to be stated. The insurance 
company's agent seems to have written the 
application. He was held the applicant's 
agent, for so the application itself ordered. 
The insurance was vitiated totally, the mort- 
gage not being stated.' 

Some policies contain a clause as to de- 
scription of interest, — that if the interest 
is misdescribed in the application, the policy 
shall be void : Also, another clause as to 
claim sworn to (after the fire), that if false or 
fraudulent in any particular the policy shall 
be void. What is the effect in a case where 
by one policy many different subjects are 
insured, as house, furniture in it, movables 
elsewheroi values stated, and a rate, say, of 
one per cent on all ? Suppose the house not 
to belong to the insured. Is his total policy 
null ? Stfmble, it ought not to be. Can it be 
said that the risk is greater of a house not 
belonging to assured ? It oueht to be held 
that the policy did not mean it, and is divis- 
ible. Then, suppose the same case, but all 
to belong to the assured, and, after the fire* 
the claim contain a fraudulent statement of 
some of the loss («.y., some subject alleged 
lost that was not, or values of some of the 
movables sworn to at double their values), 
ought the whole policy to be avoided? It 
would seem that it ought, if it contain a 
clause to that effect Again, suppose the 
same as the last insurance, and a clause to 
read — If coal oil or bensine be used in the 
house insured, this policy to be void. Ought 
the total policy to be avoided if coal oil be 
used ? In France they lean against divisi- 
bility.' 

1 Asnel, p. 64, Arr«t of 1851. 

> BleakUvr- Niagara Dirt. Mut. Int. Co., 5 Bennett's 
Fire Insaranee Cases, p. 277. 

' Pou«et'8 Table, p. 18. And see Pouf et, p. 94, Ton- 
lonse and Bordeaux. Dechianeet for inezeotttion of 



A house is described as covered with slate 
or built of brick, when one (x the other is 
not the case, the policy is null even as to 
movables in it 

A policy providing that the application 
should be the basts of the contract, contained 
a statement of the value of the goods in- 
sured. Held, that this statement was a war- 
ranty, and that the direction of the jodge, 
that it was only a representation, was error .^ 

i 203. IHidescription iomeHmes immaterial. 

In Lower Canada trivial discrepancies in 
description will not avoid a policy. Mere 
omissions to mention things, without fraud, 
will not avoid policy. But what of policy 
condition? Not mentioning a door of com- 
munication between two buildings will not 
necessarily avoid a policy, unless it was 
fraud that led to the non-mentioning of the 
door, and the fire extended through that 
door and increased the loss. 

Where the insurers plead fraudulent con- 
cealment in the description of buildings in- 
sured, or the non- mentioning of a door 
between two buildings, they must prove 
fraud and not merely the misdescription.' 

In Friedlander v. London As9uranoe Co* 
goods were described as in the dwelling- 
house of the insured, but he liad but one 
room as a lodger where the goods were 
kept; but it was held that they were well 
described within the condition, which re- 
quired that the houses, buildings or other 
places where goods are deposited shall be 
truly and accurately described : it was con- 
sidered that such condition related to the 
construction of the house and not to the 
interest of the party. 

In a case in Illinois^ an insurance was 
effected on buildings so much, on fixtures so 
much. There was double insurance on the 

elaoses, applies to movables as well as hoases. If a 
elaim sworn to, be falsely exafgerated the whole polioy 
falls ; Paris, 6th Maroh, ISSC. A policy is indiTisible 
by its nature, says Poniet, p. 77; so it is null aato 
hoases insared where the valae of moTables only is 
falsely exaggerated. 

^ Babbitt y. Lioerpool, London A Oldbe /im. Cb., 5 
Bennett. The contrary was judged in Owen's oaseb S 
Bennett, 654. It is well to refer in the polioytothe 
applioation, for see 5 Bennett, p. 484. 

« CoMV ▼. (To^eiMHi, 4 L. 0. R. 

M Mood. A Rob. ITU 

«6Am.Rep.(A. 3). 1872). 
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latter. It was asked that the policy be naUi- 
(M only pro tanto, and jadgment was ren- 
dered accordinfi^ly. 

In Somen v. The Athenseum Fite Am, Co} it 
was held that where the insarer's inspector 
makes a visit and diagram, and a policy 
npon that describes a honse as detached, 
which really is not» and two tenants where 
there were four insured, he shall neverthe- 
less iBOOver; error will be presumed and the 
insurer blamed. The company in vain 
argued that plaintiff had been negligent, and 
that misdescription, whether by negligence or 
fraud, vitiates the policy. The Court held 
that the plaintiff had accepted a policy with 
an error in it, which he had not perceived, 
and had done no more ; and the agent was 
held to be competent to prove the assuzed's 



If a condition of a policy provide that the 
insurer's surveyor shall be held the appli- 
cant's agent and surveyor as well as the in- 
surer's, the applicant will be affected by 
errors and misdescription in a survey or 
plsn.' 

If there be interrogatories in the applica- 
tion unanswered, and the policy have been 
granted notwithstanding, the omission is 
immatoriaL' 

If a survey or description be a part of the 
policy and a warranty, they must be regarded 
sa It cannot be left to the jury in such a 
case whether the non-correspondence with 
the survey or description increased the risk 
ornot^ 

The assured is responsible for material re- 
presentations, whether before the policy, 
leading to it, or at the time the insurance is 
obtained. Phillips, vol 2 (ed. of 1864). Ke- 
presentations need not be in writing. lb,, 
§545.^ 

Art 2487 of the Civil Code of Lower Can- 
ada says that misrepresentation or conceal- 
ment^ either by error or design, of a fact of a 

19L. O.Bap.; 3L.C.Jarift. 

* Sextan ▼. M<nkUfom^ni Co- M, /. Co., 9 Barboar^f R. 

* HaU r, PtagMt, ^c, 6 Gray. 

^TkeMarhet F, Int, Co, cf New Yorkv. Uwy, 12 
Ttfiu>7R.(N. T.) 

* MuUkM or miir*prMantataoiu towards the policy 
do not aroid the poUoy in New Hampshirei onleBS 
fiaodnlent. See Albany Law Journai. Ui voinme of 
ino^p.97. 



nature to diminish the risk or change the 
object of it, is a cause of nullity. 

Art. 2570 says, representations not con- 
tained in the policy or made part of it, are 
not admitted to control its construction or 
effect 

A promissory representation Duer holds to 
be equivalent to a warranty. It has been 
held in some cases that representations pro- 
mising things must be in writing. 

Can the application be referred to 7 It is 
certainly equivalent to parol representation, 
and if false, the policy is null if materiality 
be seen and found by the jury. 

A person insured steting that there was a 
prior insurance of $3,000 on the same sub- 
ject where really it was only of $2,600. 
Held, that this was not a misrepresentation 
affecting the risk, but that the insured was 
to be considered as his own insurer to the 
extent of the $500 difference ; the insurer 
getting, so, the full benefit of the statement 
made.^ 

Suppose a man takes a fee simple deed of 
sale to him of land and house as security, 
may he not call himself owner for insuring? 

In Louisiana, the Court held a policy void 
because the insured did not communicate to 
the underwriton the fact of a rumor of an 
attempt to set fire to the building adjacent 
to the one on which he requested insurance.' 

In the following case the misdescription 
was held immaterial. Buildings were de- 
scribed as of brick and slated roof; but one 
was covered with terred felt (not burnt). 
This roof was not easy to be seen, burled up 
as it were inside of other buildings and 
walls, and if the error was material, it was 
made by the company's agents and the in- 
sured was not responsible.' 

Of course, if a description is in the form of 
a warranty, it must be true, or the policy is 
void.* 

^ B(Md ▼. Fearmert* Mut, In», Co,, Vermont, A. D. 
1857. 

> WaldeH ▼. Zoumona /iw. Oo„ 12 La. R. 186. 

*/n re (Mivenal Ntm-Tariff F, Ine, Co,, Farhee ^ 
Co,*9 olaim (1875). The agent had inapeoted and made 
report to hla company. The oompany relied on Ne»- 
oaatU F, Ine, Co, ▼. BioMomm, and Andenon r, Fita- 
gerald; bat thif eaae was held different, for the in- 
sored here never was called upon for any repieaenta- 
tion. 

« NewcaetU Ine, Co. ▼. McMorron, 
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Anderson v. FUzqerald waa a case of false 
representations (two) by the insared. The 
policy was void from the beginning. 

The true principle is stated in Smith's 
Mercantile Law (8th ed., p. 405). If the de- 
scription be substantially correct, and a more 
ample description or more accurate descrip- 
tion would not have varied the premium, the 
error is not material. 

In the case of Oomrdock v. The Manufaty 
turen ds MerchanUf MuL Int, Co. of Canada,^ 
the question was put, For what purpases 
occupied? The answer was, "Dwelling, &.'» 
This was held to mean "c< cetera,^ and a 
drinking saloon was held covered. Yet the 
Ontario statute orders insurance to be of no 
force if the insured describe the subjects 
insured otherwise than they really are. 

Where the policy required certain facts to 
be stated in the application by the assured, 
and tiiese are made Icnown to the company's 
agent, who omits to reduce them to writing, 
the company is liable.' 

In the case of Univergal Noi^Tariff Fire 
Inn. Co. and Forbes? claim,^ an insurance 
agent in Glasgow for a London company, to 
whom the assured applied for insurance with 
the Universal Non-Tariff Company (which 
agent represented himself as agent for the 
company), inspected the buildings proposed 
for insurance. The insurance agent was an 
agent for several companies, and he received 
a commission from the Universal Non-Tariff 
Company on Forbes' insurance. Forbes paid 
to him and got a policy from him. The 
company denied his being their agent, and 
styled him a correspondent He inspected 
the buildings, and sent particulars to the 
head office. Misdescription was pleaded, too. 
The buildings were described as built of 
brick and slated. One, insured for £200, was 
not burnt, however. It was covered with 
tarred felt Forbes never signed any repre- 
sentation about the roofs, but the company's 
agent alone did so, and it was put in the 
policy. It was held by Malins, V. Ch., that 

U3Q.B.R., Ontario. 

^Commereial Int. Co. v. Spaukneble, i Am. Rep. 
niinoifl case of 1869. 

Is not Parmm* r. Bionold, 15 L. T. (N. S.) Ohan- 
oery, to the same effeot ? 

'Law Rep. 19 Eq. (A. D. 1875); Bennett'f Inrar- 
•• voL 6. 



the misdescription was not material, and 
even if it were so, it was made by the 
company's agent, and Forbes was not to be 
considered responsible for it 

In Rohrback v. Qermania F. Int. Ool^ theie 
was a condition that any person, other than 
the assured, who may have procnied this 
insaranoe to be tak«*n, shall be deemed the 
agent of the assured, and not of the com- 
pany under any circumstances. The assured 
made application to the company's ageat 
who filled up the application, and the in* 
sured signed. Held, that the agent mm 
agent only of the insured. 

A condition was contained in a policy, that 
if an agent of the company fill up the appli- 
cation he shall be held to have done so as 
agent of the applicant, and not of the com- 
pany. A misdescription was held fatal, and 
the above condition was held not unreasoQ- 
able nor against the Ontario statute.' 

3 204. Dedaration of intention affecting risL, 

Language in a policy declaring intention to 
do or omit an act which materially aflSscts 
the risk, its extent, or nature, is sometimes to 
be treated as involving an engagement to do 
or omit such act' 

The insurance was on a factory. Plaintiff 
answered the question "During what hours 
is the factory worked ?" as follows : " We 
run the cards, pickers, etc., day and night ; 
the rest only twelve hours daily. We only 
intend running nights until we get more 
cards, etc., which are making. We shall not 
run nights over four months." Held, an 
agreement to cease running upon receiving 
the cards. 

But the insurers may be estopped from 
setting up a breach of warranty, or a misre- 

1 62 N. T-. 5 Bennett's F. Ins. Caaes, p. 714- 

* S*»wden r. Standard Int. Co., 44 Q. B. IL, Ont» p. 
95 (A. D. 187d). 

^BUhrough ▼. Metropolit Int. Co., 6 Duer't Bsp., 
N. Y., 1856. This oan be maintained oi^y by reason 
of an ezpreM promise being seen, says Flanders. 

Per Hoffman. J.—Murdoek ▼. Chenanao Miui. hm. 
Co. has gone far to dissipate the error of Gh. Wal- 
worth in AUton*a oaie, and of Wilde, J., in Bryant r. 
(M an Int. Co. In Murdock't oase. There will be a 
stone ohimney built, was in the application, whioh 
was a warranty under condition of polioy. The in- 
sured lost. AUton*t oase is oited (and BtyatU^t, too) 
without disaoproval, p. 254. See f 297* where Qnj»J,, 
supports the BrywU oase. 
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p g eao ntation on the part of the insured, as a 
defence to an action on the policy, by having, 
with a full knowledge of the breach^ laid 
assessments upon the premium note of the 
insured ;^ aliter, if they were not aware of the 
breach.' 

In Howard F. Jiu. Co. v. Bnmei^ the insur- 
ance company was held estopped from set- 
ting up breach of warranty (arising from 
misdescription) by proof that the description 
had been prepared by its agent, with know- 
ledge of everything. 

i 205. Itueiiion of repremntationi in the policy. 

By the law of France, says Duer, all repre- 
sentations must be inserted in the policy. 
This is thus stated by Potbier : " The policy 
contains the conditions. Unless expressed, 
one party cannot impose conditions upon the 
other, who disagrees, and denies them. 
They shall be reputed ' Comme n'ayant pas 
€\A convenues,* and shall not be established 
otherwise than by the policy." 

SemhU^ by the law of Lower Canada repre- 
sentations before policy must be written in 
the policy. 

It would be wise to order so all over the 
world. Even fraud alleged is nothing ; had 
fraudulent representations been madci they 
would only have been more plainly proved 
had there been a writing. The door is open 
to great frauds against the assured by the 
contrary doctrine, and peijnries are invited. 
Yet conditions (Merlin says) may be (in 
contracts) express or implied. 

There is no a'ijudged case in which it has 
yet been explicitly acknowledged that the 
rule of evidence in relation to policies is dif- 
ferent from that which prevaiU in regard to 
other written agreements, says Duer, Lect 14, 
note 3. On the contrary, the fact is denied, 
he says. 

It would have the worst effect if a broker 
could be permitted to alter a policy by parol 
accounts of what passed when it was ef- 
fected, said the Court in Wetion v. Amei.*^ 

PoweU V. Edmonds, 12 East's XL— Parol 

^ /VofC ▼. Saratoga Mut. In§. Co., 5 Denio, 154. 
* AUm^tmLr. Vu MuL rire Im. Co.,Viyt.3ld5. 
• UHiUL 
^ITaanUm. 



evidence of what an auctioneer said at the 
sale of an estate, to explain an alleged am- 
biguity in conditions, was rejected. 

Lord EUenborough said :— '' The purchaser 
ought to have had it put into writing at the 
time, if the representation then made swayed 
him to bid. If the parol evidence were ad- 
mitted in this case, I know of no instance 
where a party may not by parol testimony 
superadd any term to a written agreement" 
This is very applicable in insurance. 

The companies it is ^ho seek to make out 
these representations generally. Noi| sup* 
pose the insured were to offer parol proof to 
restrain the effect of the policy. He would 
be hooted at. Yet he is as right as others 
in proving, as they do beyond the agree- 
ment, and deducting from it 
^ Misrepresentation and fraud will often be 
proved by insurance companies' clerks. If 
the doctrine be admitted Uiat parol evidence 
of misrepresentation may be received, the 
effect of every defence founded on a misre- 
presentation without fraud is to alter the 
construction of the policy. Per Lord Ten- 
terden, in Flinn v. Tobin, I Moody & M.^ 

In Alston v. Mech MuL Ins. Co.,^ the as- 
sured promised verbally (it was said) to 
discontinue the use of a fireplace in the 
basement, and to use a stove instead. Fire 
happened. He had not discontinued. The 
Court would not. allow this to be a defence 
to an action after a loes, tlie policy not men- 
tioning such promise. 

Promises for future conduct must be in- 
serted in the policy. By parol proof the 
terms of a policy cannot be added to nor 
varied. [Two witnesses in this case proved 
the representation.] Clearly the loss was 
covered by the terms of the policy. Part of 
the contract had been omitted from the 
policy (according to defendants). If so, it 
ought to have been written, for it was a war- 
ranty, though called a "promissory repre- 
sentation '* by defendants. 

> Sea [25-26] Smith on Oontraeta, aa to parol proof 
affainst writings. 
M Hill. 329. 
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INSOLVENT NOTICES, ETC, 
Qu'Aee Official OaneUe^ Nov. 8. 
' Judicial Abandonment*, 

Arthur Demers, tiiumlth, St. John's. Nov. 5. 
Louis Desehtoe, trader, Rividre Ouelle, Oot 25. 
Bister Fortier, boot aad shoe dealer. Hall, Nov. 3. 
John Molntyre. engineer and miUwright. Montreal* 
Oot 24. 

T^lesphore Monpas. trader, St Jean Desohaillonsy 
OetSl. 
Geo. H. Moorei Aylmer, OoL 28. 
Joseph B. Targeon, trader. Ste. Jalie de Somerset, 
Oot 31. 

Geo. Bhtenme. trader, parish of St Odme de Ken- 
nebeo. Oct 31. 

Ctiratort appoMted. 

Re Damase (Uia» Thomas Bedard. trader, Laohute. 
-^. J. Walker, Laehate, ouratort Nov. 3. 

Be Dosith^ Bonin, Joliette.— Bilodeaa & Kenaad, 
Montreal, joint onratori Oot 24. 

Re Hubert Alfred Hoade, grooer, Quebec.— H. A. 
Bedard, Quebec, curator, Nov. 5. 

Re John Mclntyre, engineer and millwright, Mon- 
treal.— A. P. mddell. Montreal, ouratori Nov. a 

Re Hector Poirier, La Bale du Febvre.— F. Valen- 
tine. Three Rivers, curator, Nov. 3. 

Re James W. Wight, Montreal.-J. MoD. Hains, 
Montreal, curator, Nov. 5. 

Dividende. 

Re George Baptist. Son & Co., lumber merchants, 
Three Rivers.— Dividend, payable Nov. 24, Macintosh & 
Hyde, Montreal, Joint curator. 

Re BeanOhamp A Co.— First and final dividend, pay- 
able Nov. 20, Bilodeau is Renaud, Montreal, joint 
curator. 

Re Boaa€ k Lee, Montreal.— Plrst and final divid- 
end, payable Nov. 25, Kent JcTurootte, Montreal, joint 
curator. 

Re Joseph Dagenats. grocer, Montreal.— First and 
final dividend, payable Nov. 25, T. Qauthier, Montreal, 
curator. 

Re Dominion Illustrated Publishing Co.— First divi- 
dend (5c.), payable Nov. 10, J. B. Clarkson, Montreal, 
curator. 

Re Philippe A. Donais.— First dividend, payable 
Nov. 25, C. Desmarteau, Montreal, curator. 

Re J. H. Dubois, Drummondville^First dividend, 
payable Nov. 26, Kent k Turootte, Montreal, joint 
curator. 

Re G^eon Genest, Pierreville.— First dividend, 
payable Nov. 25, Kent A Turootte, Montreal, joint 
curator. 

Re Geo. Quay, Yamaohiche.— First dividend, pay- 
able Nov. 25, Kent A Turootte. Montreal, joint cura- 
tor. 

Re D. Lanthier, Montreal.— First dividend, payable 
Nov. 25, Kent & Turootte, Mootreal, joint curator. 

Re L. Laurin, Montreal.— First dividend, payable 
Nov. 25, Kent A Turootte. Montreal, joint curator. 

Re L. H. Mineau, Louisevi lie.— First and final divi- 
dend (on hypothecs only), payable Nov. 26, Kent A 
TnrooUe, Montreal, joint curator. 



Re J. D. Tellier, Sorel.— First and final ^vidend 
(on hypothecs <mly), payable Nov. 28, Kent A Tuiootta, 
Montreal, joint curator. 

Separatifm a» to property. 

Marie Emma H^mond vs. Michael Weston alias 
William FuUum, Montreal, Oot 25. 

Rosianne Majeau vs. Antoine Vincent, trader, Mon- 
treal, Nov. 6. 

Marie Sophie Rioard vs. Gabrielle Cartm, machinist, 
Montreal, Nov. 4. 

Bltse Roberge vs. David Limoges, carter, parish of 
rUnfant J^us, Aug. 4. 

On^zime Taillefer vs. George Pajeur, dyer and 
manufacturer, Montreal, Oot 15. 



GENERAL NOTES. 
Manx Mkthod op Thbatiitq Pat80NiEB8.-~Tvo 
men named Peter Thornton and Thomas Smith were, 
July 1, charged before the Liverpool stipendiary magis- 
trate with having frequented the steamship Mona's 
Isle with intent to commit a felony. Detective Boyee 
stated that on Saturday he was a passenger on boaid 
the steamer from Liverpool to Douglas, and on arriv- 
ing at his destination he noticed Thornton endeavoring 
to pick the pockets of several ladies, his companion 
acting as a shield to his movements. He took them 
into custody and gave them in charge of the Manx 
police. The prisoners were stripped of their money, 
watches and jewellery, and then allowed to go. They 
wandered about without means of sustenance until 
Monday, wben they were sent over to Liverpool, and 
Boyes met them and removed them to prison. In 
reply to the magistrate, the prisoners said that the 
Manx police authorities told them that they would not 
be detained if they delivered up their property. De- 
tective Boyes said that there was no likelihood of the 
prisoners recoveriog their valuables, as the Manx 
police invariably held possession of things belonging 
to prisoners taken into their custody. Smith asked 
what proceedings they could take in order to rooover 
their property. The magistrate told them they had 
better keep away from the island. The prisoners were 
then discharged. 

Patiko UNAUTHoarsBD Aonrrs.— In the City of 
London Court on September 5, before Mr. (Tommis- 
sioner Kerr, the case of Coral v. Allen was heard, in 
which the plaintiff, a wholesale confectioner, sued the 
defendant to recover payment of an account for goods 
supplied. The defendant said he had paid the plain- 
tirs authorised agent The plaintiff said the defend- 
ant had instructions only to pay with a written author- 
ity. The defendant said the agent produced the 
plaintiff^s authority, but this the plaintiff said was a 
forgery. The agent had since left his employment 
Mr. Commissioner Kerr said that raised a very fine 
but very important point to all men in business. The 
defendant had paid the debt on a forgery of the 
plaintiff's authority. He was afraid that, while it was 
a very hard case on the defendant, he must pay it over 
again. It was a serious warning to all men to be vair 
careful in making payments. There would be Judc^ 
ment for the plaintiff, with costs. 
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VoL.Xin. NOVEMBER 22, 1890. No. 47. 

Mr. Fitzpatrick, the member for Quebec 
coonty, has introduced a bill in the legisla- 
tiye assembly, which will test opinion on the 
question of admitting the parties to a suit to 
give evidence on their own behal£ The pro- 
posed amendment of the law aims at the re- 
placement of Art 1232 of the Civil Code by 
the following : — 

" 1232. An? party to a suit may give testimony on 
hu own behalf. 

A witneu is not rendered incompetent by reason of 
hii beint a party, of relationship! or of being interes- 
ted in the suit ; bat his eredibility may be affected 
thereby." 

The law at present reads :—" Testimony 
^ given by a party in a suit cannot avail in 
** his favor. A witness is not rendered in- 
" competent by reason of relationship or of 
" being interested in the suit ; but his credi- 
" bility may be aflTected thereby." The pro- 
posed amendment would also affect Art. 251 
of the Code of Procedure, which reads as 
follows ; — ** Any party to a suit may be sub- 
poanaed, examined, cross-examined, and 
treated as any other witness; but his evi- 
dence cannot avail himself; the adverse par- 
ty may however declare, before he closes his 
proof, that Le does not intend to avail him- 
self of his testimony, and in such case it is 
deemed not to have been given." This article 
it is proposed to replace by the following :— 

'* 251. Any party to a snit may gire testimony on his 
own behalf and in sneh ease be examined, cross-ex- 
amined, and treated as any other witness. 

He may also be subpoenaed and treated as a witneu 
by the opposite party, and, in snoh latter case, his an- 
swers may be used as a commencement of proof in 
writing." 



Canada, usually notably free from serious 
crime, as a flourishing and progressive com- 
munity ought to be, has lately had five cri- 
minals under sentence of death for murder 
at one time. In two instances, however, the 
convict was only transiently within the bor- 
ders of the Dominion. In one of them, the 
BirchaU case, the penalty of the law has been 
inflicted, and a blow has been dealt at the 



dastardly practice of inveigling English 
youths to this comitry to defraud, and per- 
chance to murder them. The Minister of 
Justice is to be commended for his firmness 
in this case, for a good many persons, inclu- 
ding some who ought to know better, signed 
the petition for commutation. Something 
may be said for the abolition of the death 
penalty altogether, but the impropriety of 
capital punishment is ui^ed unseasonably 
when it is put forward as a plea for the com- 
mutation of the sentence of a scoundrel spec- 
ially destitute of conscience, and for whom 
penitence has no meaning. 



Some of the simplest, and apparently the 
plainest expressions, often give rise to diffi- 
culties of interpretation. Take, for instance, 
the word *'from.'' This was passed upon 
judicially in a recent case, SovJLh Staffordshire 
Tramways Co, v. Sickness and Accident Assuv 
ance AssociatUm, in which the question was 
as to the duration of an accident policy for a 
year " from " a certain date. The assured 
had paid the defendants the premium ** for 
twelve calendar months from the 24th day of 
November, 1887." An accident occurred on 
the 24th day of November, 1888. Was this 
within the year ? The English Queen's Bench 
divifiion, Oct 29th, 1890, (Justices Day and 
Lawrence) held that the policy covered Nov, 
24th, 1888. As the Law Journal puts it, 
** from '' IB primd facie an exclusive term, so 
that if in a contract any right is to continue 
under it for a certain period " from " a giv- 
eh day, that day is to be excluded, but the 
term is not so unambiguously exclusive as 
not to be susceptible of an inclusive oonstrac- 
tion if there be anything in the context to 
show that an inclusive meaning was inten- 
ded by the parties. Such is the effect of Pugh 
V. The Duke of Leeds, 2 CJowp. 714, and WU- 
kinson v. OaMon, 9 Q. B. 137, in both of which 
cases ^ from " was construed as inclusive. In 
the recent case, however, the Court held that 
there was nothing in the context to avoid 
the operation of the ordinary rule. 



Some time ago, Mr. Justice Stephen ex- 
pressed the opinion that eloquence had left 
the bar. This enunciation has been chal- 
lenged by Chief Justice Coleridge. Addres- 
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sing the Lolesworth Clab, the Lord Chief 
Justice observed :— " It was said that elo- 
quence had left the Bar, only linger<Hl in Par- 
liament, and was almost leaving the pulpit 
But he had listened at the bar to Sir Alexan- 
der Gockbum, to Bethell, to Lord Cairns, and 
to the greatest of all the advocates who in 
his time had adorned the profession, and was 
supreme in the art of forensic speaking, Sir 
William Earle, and he had no doubt that all 
these great men would agree with him in 
dissenting from that proposition so far as the 
bar was concerned." But the Law Times 
somewhat maliciously remarks :— '* Those 
were days when judges appreciated eloquent 
diction. Judges of to-day do not The dry 
facts of cases wrapped up in the most mod- 
em decisions (or, better still, without the de- 
cisions) prove most acceptable to the courts 
of law of to-day. And if Lord Coleridge 
had had to furnish living instances, to cata- 
logue with Earle and Cockburn, his task 
would have been a difficult one, but soon 
concluded." 



COURT OF QUEEN'S BENCH—MON- 
TREAL* 
Charitable asMciation — C. S. C. ch, 71 — Diw- 
sion among members — Disposal of assets. 

The majority of the members of a Friendly 
Association constituted under C. S. C. ch. 71, 
being expelled from the association, met in 
another place, and organized themselves for 
objects similar to those of the original associ- 
ation, but taking a different name. The trus- 
tees of monies belonging to the old associa- 
tion were among this number. In an action, 
brought in the name of the old association, 
calling on the trustees to account : 

Held .-—(Ramsay, J., diss.). That the mem- 
bers of the new association, although they 
had changed the name of the society, consti- 
tuting as they did a majority, and the mem- 
bers claiming to be the old association being 
a minority, the latter were not entitled to 
demand the monies in the hands of the trus- 
tees.— Court Movnt Royal <& BotUton, Dorion, 
Ch. J., Bamsay, Tessier, Cross, Baby, J J., 
Nov. 22, 1881. 

* To appear m Montreal Law Reports, 6 Q. B. 



Carrier-'ResponsibiHty—Railway Company— 
Person conveyed contrary to Companxfs re- 
gvkaions— OoUxsian — Damages. 
BeW;— That where a peison, by giving a 
tip or bribe to the conductor of a train not 
intended for the conveyance of ordinary pas- 
sengers, as he had reason to know, induces 
the conductor of such train to permit him to 
travel on the train contrary to the regulations 
of the railway company, he travels at his 
own risk ; and if, while so travelling, he is 
injured by a collision, he is not entitled to be 
indemnified by the company for any damage 
to person or property sustained by him.^ 
Canadian Pacific R. Co, S Johnson, Dorion, 
Ch. J., Cross, Baby, Bo8b6, JJ., March 20, 
1890. 



Saie of goods by weight— Contract, whenperfedL 
—Art 1474, C. C— Damage to goods before 
weighing. 

Held: — Reversing the judgment of Tob- 
RANCB, J., (M. L. R., 2 S. C. 305), Tessibb and 
Bosat, JJ., dissenting, That where goods 
and merchandise are sold by weight, the con- 
tract of sale is not perfect and the property 
of the goods remains in the vendor, and they 
are at his risk, until they are weighed, or un- 
til the buyer is in default to have them 
weighed ; and this is so, even where the buyer 
has made an examination of the goods, and 
rejected such as were not to his satisfaction. 
—Hannand: Ross^ Dorion, Ch. J., Tessier, 
Cross, Bosse, Doberty, JJ., May 23, 1890. 



SUPERIOR COURT— MONTREAL.* 

Procedure— Art 421, C.C. P.— Motion for judg- 
ment on verdict 

Held:— I. That the delay of "four days in 
term '' mentioned in Art 421, C.C.P., means 
four days of a term of the Court of Review. 

2. That as motions for new trial or for 
judgment non obstante veredicto need not be 
made till the second day of the next term of 
the Court of Review following the tenth day 
after the rendering of the verdict, the party 
who has the right to make such motions can 
have the motion for judgment on the verdict 
continued till the last day of the aforesaid 



* To appear in Montreal Law Baportv, 6 aC. 
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delay if he demaDds it — Roy v. Canadian 
Paeifie Baxiway Co., in iieview, Johnson, Gill, 
Wurtele, J J., Oct 23, 1889. 

Cottf^Interest on. 

Judgment was rendered in Fehraary, 1889, 
in flavor of plaintiff in the Superior Court, 
costs reserved. Upon appeal to the Court of 
Queen's hench, the judgment was reversed 
in Novemberi 1889, and the action was dis- 
missed with costs of hoth Courts in favor of 
defendants. 

Upon taxation of the hill, defendants pre- 
tended that under Arts. 3598 and 5904, Rev. 
Stat, Quehec, interest was due on the Supe- 
rior Court costs from the date of the judgment 
of the Superior Court, on the ground that the 
Queen's Bench judgment reversing was the 
judgment which the Superior Court ought to 
have rendered, and should he taken nunc pro 
tunc. 

fleJdt/— That interest was due on the Supe- 
rior Court costs only from the date of the 
judgment of the Court of Queen's Bench.— 
Ffoser v. McTavish, Mathieu, J., Jan. 10, 1890. 

JurisdicHon^IAcenses—R S. Q, 1031, 1046— 
Action for amount not exceeding |200. 
HM: — 1. That although the jurisdiction 
of the Superior Court has heen extended 
generally to actions hetween $100 and $200, 
which were formerly in the jurisdiction of the 
Circuit Court, Art 1031 RS.Q. which restricts 
the jurisdiction of the Superior Court, in 
actions for the recovery of fines and penal- 
ties under the License Act, to amounts ex- 
ceeding $200, constitutes an exception to the 
general rule, and therefore the Superior 
Court has no jurisdiction in an action for 
penalties to the amount of $150. 

2. Where the Superior Court exercises a 
jurisdiction not pertaining to it, such judg- 
ment is subject to review hy the Court sitting 
in Beview, and the ahsence of jurisdiction of 
the Court helow may be raised for the first 
time when the case is in Beview. 

3. The depositions of witnesses, in actions 
for penalties for offences against the License 
Act, need not be taken in writing, unless 
there be a demand by one of the parties (R. 
S.Q l046).^Or£peau v. Lafortime, in Beview, 
Johnson, Loranger, Wurtele, JJ., April 30, 
1889. 



School ditdpline—ArL 246, C.C—ReaionahU 

and moderate correction. 
Held :^Thsii in the exercise of the right 
of '* reasonable and moderate correction " 
permitted to the schoolmaster in loco parentis 
by Art 245, C.C., no punishment is justifiable 
which may result in serious or permanent 
bodily injury to the pupil; and therefore 
where a teacher dragged a child of seven 
years by the ear, to compel him to kneel 
down, and the ear was so injured as to 
require medical attendance during several 
weeks, the school authorities were con- 
demned to pay $50 damages, with costs of 
an action of $200. — Lefebvre v. La Congrlgar- 
tion des Petits Frh'es, Davidson, J„ Oct 9, 
1890. 

Patron — Ouvrier— Renvoi — Dommage, 
Jugi : — Qu'un ouvrier engage pour un 
temps fix6 et A prix fait, qui est d^harge, 
sans raison suffisante, avant Pexpiration de 
son engagement, a une action en dommages 
contre son patron, et que la mesure des dom- 
mages, dans ce cas, est le montant du salaire 
convenu pour tout |e terme de I'eugagement 
k partir de la datd du renvoi. — Bonneau v. 
Montreal Watch Case Con Loranger, J., 12 mai 
1890. 

Prit^Sociiti'—Action riscMoire-^C, C, Art. 
1831. 

Jugi i-^lo, Une convention par laquelle 
une des parties pr^te H Tautre une somme 
d'argent pour Texploitation d'une entreprise 
commerciale, avec stipulation de participer 
dans les profits, ne constitue pas n^cessaiie- 
ment un acte de soci^t^ entre les parties oon- 
tractantes. 

2a Quoique, d'aprte les termes de VArt 
1831, C. C, et la jurisprudence, une telle con- 
vention entratne avec elle la responsabilit^ 
de toutes les parties contractantes comme as- 
soci^ en vers les tiers, n^anmoins, si les droits 
des tiers ne sent pas en jeu, Pintention des 
parties doit determiner si elles ont fait un 
contrat de pr^t ou de soci^t^. 

3o. Tin acte r^ig6 dans les termes citds 
plus has constitue un pret et non un acte de 
society, et le prdteor a droit d'exiger le rem- 
boursement de son argent prdt6 dans une 
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action r^flolatoire tendant k faire annuler la 
oonvention. — Rinfret y. May, Tascbereaa, J., 
5 mai 1890. 

Munidpaliti^JAvrea de compie9—Hewes de 
bureau. 

Jugi. '^lO' Qae lea livrea de oomptes du 
secr^taiio-tr^orier de toute ville r^gie par le 
chapitrd ler do Titre XI des Statnts Befon- 
dus de Quebec, les pidces jastificativeB de ses 
d^penses, de mtoie que tons les r^gistres et 
documents en sa possession comme archives 
du conseil, doivent dtre tenus ouverts k Vin- 
spection de tout contribuable, les jours de 
bureau entre neuf heures du matin et quatre 
heures deTapr^midi; 

2a Qu'une r^olution du conseil municipal 
d'une telle ville, fixant les heures de bureau 
de son secr^taire-tr^sorier de sept heures k 
dix heures du soir, est ill^s^ale, et sans effet 
comme contraire k TArt. 4343 Statuts Re- 
fondus de la province de Quebec.— FermeWe 
V. VUU de la Cote St. Louis, Wurtele, J., 8 juil- 
let 1890. 



DECISIONS AT QUEBEC^ 
lUpStiHon de rindur-Aris, 1047, 1048, C C. 
/u^^;— Le curateur k une substitution qui, 
pour d^gager des valours appartenant k la 
substitution et transportdes k une banque par 
son pr^^cesseur, comme garantie accftssoire 
du remboursement d'un emprunt fait pour 
son usage personnel, paie la somme ainsi 
emprunt^, ne pent ensuite poursuivre la 
banque en r^p^tition de I'indu. Des trois 
conditions n^cessaires pour donner naissance 
k ce recours, savoir, le paiement, Pabsenoe de 
dette et Terreur dans le paiement, les deux 
demidres font d^faut dans ce cas — Petry v. La 
Caisse (f JEconomw, C.&, Larue, J., 1 oct 1889. 

Sairie-arritr—Ageni-^Compensatum, 
The respondents, judgment creditors of one 
C- (defendant), took a seiaure by garnish- 
ment in the bands of appellant, a notary, who 
declared that he owed C. nothing. On con- 
testation of the declaration it appeared that 
appellant was bearer, as agent or attorney of 
the heirs D., of certain debentures, payable 

U6Q.L.R. 



to bearer, on which anrean of interest were 
due ; that a dividend on account of such 
arrears was declared and payable at the 
time of the garnishee's declaration, and was 
actually thereafter paid to him, and that C. 
was owner, to appellant's knowledge, of one 
half such arrears by transfer from certain of 
the heirs. It further appeared that C. was 
indebted to the heirs D. in a larger sum of 
money, which appellant set up in compensa- 
tion against any sum he might, as their 
agent, have received for GL 

Held ;— That the attachment so made of Cs 
monies in the hands of appellant was g^ood 
and valid, appellant occupying quoad G. the 
the position of a third party, within the 
meaning of Art 612, C.G.P., in whose bands 
an attachment could legally be effected. The 
compensation set up by appellant was a right 
which could be uiged only by the heirs 
themselves, and not by their agent or 
attorney. — Marcoux <fc^ Merchants Bank, in 
appeal, Dorion, C.J., Cross, Baby, Boss^, JJ.» 
(Cross, J.,<2u8.), May 6, 1890. 



Plainte insuffisante — Enoneiation de Voffense — 
Compitenoe des Juges de Pcnx—CeftioraTU 

Jugi: — Une plainte contre un aubergiste 
'* pour avoir tenu ouverte ill^alement et 
n'avoir pas ferm^, aprh minwi, la maison 
dans laquelle il 6tait autoris^ k vendre en 
detail des liqueurs enivrantes, etc," u'^nonce 
pas une offense pr^vue par la loi, et les juges 
de paix ne sent pas comp6tents k en prendre 
connaissance. La conviction d^larant que 
le d^fendeur a 6t^ trouv^ coupable '* d'avoir 
tenu ouverte ill^galement et de n'avoir pas 
ferm4 apr^s minuit et jusqu'^ cinq heures 
du matin, la maisoo, eta," ne pent pas 
rem^dier k riusuffisanoe de la plainte. 

2. Une disposition statutaire qui enl^ve le 
recours par vole de certiorari^ dans la vereion 
fran9aise ^tant restrictive, est non avenue si 
elle est contredite par la vereion anglaise du 
statu t. 

3. Lore m^me que le cerOorari est enlev6 
express^ment, il doit 6tre accord^ pour 
d^faut de juridiction dans le tribunal 
inferieur. — Nadeau v. Corporation de Livis, 
C.S., Larue, J., 22 f(6v. 1890. 
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S(M&<irTSt en mains Herces^InsolvahiliU du 
dffmdeur — Dipdt en Covr de la tomme 
Boitie pour ditlribution mire les crianciera, 
Jugi : — Le jugement renda sur one contes- 
tation de la d^laration d'un tiers-saisi, qui 
«mdamne oe dernier parce qne, lors de la 
signification de la saisie-arr^t, il avait en 
mains nne somme d'aigent qae le d^endeur, 
en 4tat de d^confitnre ft sa connaissance, lui 
avait payee par pr^fgrence frauduleuse A ses 
antres cr^anciers, ne pent pas attribuer le 
montant de la condamnation an demandear 
saisissant et contestant ; mais doit ordonner 
le d^p6t de cette somme au greffe pour distri- 
bntion entre les cr^anciers du d^endeur. — 
Laeoursitre v* Lefebvre, en revision, Casault, 
Bouthier, Andrews, JJ., 28 f^v. 1890. 



PSHtion de druU — Amendement—Sentence arbi' 
traJU — Acquiescement eonditionneh 
Jugi : — 1. Lorsque le lieutenant-go verneur 
a ordonn^ que droit soit fait sur une petition 
de droit, le tribunal qui en est saisi pent 
permettre qu'elle soit amende, et il n'estpas 
n^cessaire, apr^ un tel amendement, qu'elle 
soit soumise de nouveau au lieutenant- 
gouYemeur; 

2. Une partie ft un arbitrage qui accepte 
condltionnellement le montant de la sen- 
tence arbitrate, acquiesce par 1ft mdme ft cette 
sentence, et est li^e par elle tant que la con- 
dition ft laquelle elle a accepts ne se realise 
pas; 

3. La condition ft laquelle un entrepreneur, 
qui a soumis sa reclamation contre le 
gouvernement de la Province ft des arbitres 
(d'antres entrepreneurs ^tant dans le m§me 
cas et ayant fait de m^me) accepte le mon- 
tant de la sentence ^tant "that if from any 
" cause the government should conclude to 
" re-consider or le-open to any contractor 
'*.... the matters in dispute, or any 
" award or claims mad^ by them .... 
''the same privilege will be extended to 
** you," n'est pas r^alis^ par le fait qu'un de 
ces autres entrepreneurs a obtenu du lieu- 
tenant-gouvemeur un ordre que droit soil 
fait, sur uoe petition de droit qu'il a pr^sent^e 
pour lEaire valoir sa rtelamation. — McDonald 
V. Beg., C.S., Caron, J., 27 mai 1890. 



FIRE INSURANCE. 

{By the late Mr. Justice Mackay.) 

[Registered in aooordanoe with the Copyright Act.] 

CHAPTER VIL 

OF RBPRBBBNTATION AND WARRANTY. 
[Continued from p. S67.} 

2 206. Misstatement in Application, 

In Houghton v. Manufacturers Ins, Co,,^ the 
insured was insured after an application, 
which had annexed to it various questionsi 
to which ^swers were expected. The policy 
contained a condition that if any representa- 
tions in the application were not true (so far 
as material to the risk), or if the circumstan- 
ces a£fecting the risk should be changed with- 
out consent of the assurer, so as to increase 
the risk, the policy shall be void. 

To one question the insured answered, " No 
watch is kept in or about the building, but 
the mill is examined 30 minutes after work.'' 
1. Application and answers held part of the 
policy. 2. Answers held representations 
rather than warranties ; 3. Further held that 
the representation as to practices observed 
and the precautions taken to guard against 
fire amounted to a stipulation that such 
modes should continue to be adopted during 
the term of insurance ; and a discontinuance 
of them would render the policy void under 
the proviso therein respecting alterations or 
changes in circumstances affecting the risk. 
The mill was worked extra hours sometimes ; 
then the insured was bound to have exami- 
nation made 30 minutes after that extra 
work, i 153, Angell. 

In New Hampshire, by GenL St ch, 167, 
misstatement in application will not avoid 
policy if unaccompanied by fraud, and 
knowledge of insurer's agent of insured's 
true title, is waiver of condition in policy 
avoiding it for inaccurate statement — i6. 

*'A watchman kept on the premises," in the 
description,<&c.) in the policy.makes a warran- 
ty ; per Shaw, C.J., in Crocker's case.* But that 
does not involve a constant watch, says the 
Chief Justice. What is meant? says the 
Chief Justice. His answer is : '< What is 
usual, reasonable watching, as much as cus- 

1 8 Metcalfe, 114. 
* 8 Cashing. 
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tom&ry in like establishments, evidence of 
nsage muot be admitted." 

In the Olendale case, the question was put : 
^ During the nighty is there a watchman ?'' 
il.— There is a watchman nights. This was 
held to mean during night — always. That 
involved more obligation than Crocker's case 
(so the two decisions may stand). 

§ 142, Angell says tiie application with 
questions and answers forms part of the 
policy. Is there a watchman in the mUl 
during the night? Answer— " There is a 
watchman nights.'' The mill was burnt at 
night while no watchman was there* Held, 
a warranty broken, very properly. GlenddU 
Manufacturing Co. v. Prot Ins. Co^ 

This is better law than that in 22 Conn. R. 
ShMm V. Hartf, F, L Co-, or than the case in 
which the policy, stipulating ** Watchman 
kept on the premises," did not require the 
constant keeping of a watchman ; but only at 
times as men ordinarily careful kept, <&c. ; 
Crocker v. Peoples M.F.L Co., 8 Gushing, R. 
(in which usage of similar establishments 
was, improperly, allowed to be proved). 

In the questions and answers before policy, 
"watchman to be kept at all times," <&c., was 
promised. The sheriff seized the mill and 
locked it up, and the day after, it was burned. 
So the warranty about the watchman was not 
kept The Court held the sheriflPs seizure to 
be no excuse. ' 

The Court of Appeal of Ontario seem to 
hold that this is not a warranty for a con- 
tinuance of employment of a watchman. 
Worsujick y. Canada Fire and Mar. Ins. Co., 3 
Ontario App. Rep. of 1879- 

A continuous practice to keep is not war- 
ranted here ; it is a mere statement of a fact 
then existing. Grant y. The jEtna, so held 
in P. C. Many American cases hold it con- 
structive warranty. Bipley v. JEtna Ins. Co., 
30 N.Y. See what is said in Kentucky and 
Louisville Mutual Ins. Co. v. Southard, cited in 
May, sec. 163. But if that description be 
given, and a condition prohibiting any 
change material to the risk, the withdrawal 
of the watchman would avoid the policy, per 
Moss, Ch. J., in Worswick^scaae ; and this con- 
dition may be with a qualification, by addi- 

^ 21 Conn. R. 

J f*^/fP^^**^ ^<*?* ofBaUHon Spa ▼. Itu. Co. of 
N.A., 7 Albany Law J., p. 187. 



tion of words such as ** within the control or 
knowledge of the ' insured.' "— i6. 

Is there a watchman at night ? Is the mill 
ever left alone ? Ans—^o regular watchman, 
but one or two hands sleep in the milL Held, 
a continuing warranty, under a warranty 
policy. Blumer, appellant v. Phanix Ins, Co., 
respondent (Wisconsin), 33Am. R., A.D. 1879. 
The insurance company gained. 

Though the present tense be used in such 
cases, warranty may often be seen. See 
notes on page 832, 33 Am. R. Yet the Courts 
do so only where the words and terms are 
such that no other construction is reasonable. 

Where a policy describes house insured, 
and mentions bow tenanted, and adds " not 
to be used as a coffee house " this makes a 
warranty, substantially ; if a coffee house be 
established there, the policy will be avoided* 
So judged in a case in Missouri in 1853, VoL 
28, Hunt's M. Mag., Lawless v. Tennessee M. <k 
F.L Co. Would user as a coffee house, though 
discontinued before the day of the loss, avoid? 
SembU, it would. 

If by a poFicy the assured warrant to cease 
distilling, (or, semhU, use of a furnace; or use 
as a coffee house,) by a certain day, and do 
not, but do cease at a later date, but before 
the day of the fire ; yet, if afterwards a fire 
happens, the insurers are free. (The insured 
kept secret an augmented risk during a time.) 
1st part, p.344, Dalloz of 1856 ; and insurance 
in such case will be avoided as well as 
regards a building, as moveables in it — lb. 
And in 10 East* s R. there is a case where a 
man insuring goods on a ship said ehe was 
to sail in a few days. She did not sail that 
month, yet he was held to have only repre- 
sented what he believed about her time (in- 
tended) for sailing. That was a case of an 
owner of goods insuring in a ship not his, or 
under his control. 

In Bize v. Fletcher, ^ the vessel insured was 
represented in writing as having had a com- 
plete repair, &c., and "intends to sail in Sep- 
tember or October." She did not sail tUl 6th 
December; yet insurers, fighting the insured, 
did not pretend even that there had been a 
warranty to sail in September or October, and 
that that warranty had been broken. 

ilDongl. 
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Again, in Biu v. Fletcher it was held that 
the insured might change his declared inten- 
tion^as to course of a voyage,and go to Bengal. 



WHIPPING AS A PUNISHMENT. 
The first mention of whipping as a punish- 
ment occurs in the fifth chapter of Exodus, 
where we find that Pharaoh whipped the 
officers of the Israelites, when they did not 
furnish the required number of bricks which 
they were compelled to make every day. 

In ancient times the Romans carried whip- 
ing. as a punishment, farther than any other 
nation, and their judges were surrounded 
with an array of divers kinds of whips well 
calculated to affright the offender who might 
be brought before them. The mildest form 
of whip was a flat leather strap, called the 
fertda; and one of the most severe was the 
flagellvm, which was made of plaited ox-hide 
and almost as hard as iron. 

Not only was flagellation in various forms 
used as a judicial punishment, but it was also 
a common practice to punish slaves by the 
same means. The Roman ladies were great- 
er offenders and even more given to the prac- 
tice of whipping their slaves than the men . 
for in the reign of the Emperor Adrian a Ro- 
man lady was banished for five years for un- 
due cruelty to her slaves. The practice of 
whipping was in fact so prevalent that it fur- 
nished Plautus, in several cases, with inci- 
dents for his plots. Thus, in his *' Epicidus,'' 
a slave, who is the principal character in the 
play, concludes that his master has disco- 
vered all his schemes, since he saw him in 
the morning purchasing a new scourge at 
the shop where they were sold. 

From ancient times the use of whipping 
can be traced through the middle ages, down 
to, comparatively speaking, more modem 
times, when it is easier to find records of the 
use of the rod. 

In Queen Elizabeth's time the whip- 
ping-post was an established institution 
in almost every village in England, the munu 
dpal records of the time informing us that 
the usual fee to the executioner for adminis- 
tering the punishment was '^fourpence a 
head." In addition to whipping being thought 
an excellent corrective for crime, the author- 



ities of a certain town in Huntingdonshire 
must have considered the use of the lash as 
a sort of universal specific as well, for the 
corporation records of this town mention that 
they paid eight pence " to Thomas Hawkins 
for whipping two people that had the small- 
pox." 

In France and Holland whipping does not 
seem to have been so generally practised. 
The last woman who was publicly whipped 
in France by judicial decree, was Jeanne St. 
Remi de Valois, Comtesse de la Motte, for 
her share in the abstraction of that diamond 
necklace which has given point to so many 
stories. 

In connection with the history of flagella- 
tion in France may be mentioned the cus- 
tom which prevailed there (and also in Italy), 
in olden times« of ladies visiting their ac- 
quaintances while still in bed on the morn- 
ing of the " Festival of the Innocents," and 
whipping them for any injuries, either real 
or fancied, which the victims may have done 
to the fair flagellants during the past year. 
One of the explanations given for the rise of 
this practice is as follows : On that day it was 
the custom to whip up children in the morn- 
ing, •' that the memory of Herod's murder of 
the innocents might stick the closer, and in 
a moderate proportion to act the cruelty again 
in kind." There is a story based upon this 
practice in the tales of the Queen of Navarre. 

Among the Eastern nations the rod in 
various forms plays a prominent part, and 
from what we read China might be said to 
be almost governed by it Japan is singularly 
free from the practice of whipping, but makes 
up for it by having a remarkably sanguinary 
criminal code. 

Russia is, however, par excellence, a home 
of the whip and the rod, the Russians having 
been governed from time immemorial by the 
use of the lash. 

Many of the Russian monarchs were adepts 
in the use of the whip, and were also partic- 
ularly ingenious in making things unpleas- 
ant for those around them. Catherine II was 
so particularly food of this variety of punish- 
ment (which she often administered in per- 
son), that it amounted almost to a passion 
with her. It is related that she carried this 
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craze so far that at one time the ladies of the 
court had to come to the Winter Palace with 
their dresses so adjusted that the Empress 
could whip them at once if she should feel so 
inclined. 

While the instruments of torture used in 
Russia were of great variety, the most for- 
midable "punisher" was the knout, an in- 
strument of Tartar origin, and of which de- 
scriptions differ. In its ordinary form it 
appears to be a heavy leather thong, about 
eight feet in length, attached to a handle 
two feet long, the lash being concave, thus 
making two sharp edges along its entire 
length ; and when it fell on the criminaPs 
back it would cut him like a flexible double- 
edged sword. " Running the gauntlet'' was 
also employed, but principally in the army. 
In this the offender had to pass through a 
long lane of soldiers, each of whom gave the 
offender a stroke with a pliant switch. Peter 
the Great limited the number of blows to be 
given to twelve thousand ; but unless it were 
intended to kill the victim, they seldom gave 
more than two thousand at a time. When 
the ofRsnder was sentenced to a greater num- 
ber of strokes than this, the punishment was 
extended over several days, for the reason 
above stated- 

Whipping, after dropping out of sight for a 
time in England, was re-introduced in 1867, in 
order to pat a check on crimes of violence. The 
law was so framed that the judges might add 
flogging at discretion to the imprisonment to 
which the offenders were also sentenced. 
The first instance of this punishment being 
used was at Leeds, where two men received 
twenty-five lashes each before entering their 
five and ten years' penal servitude for gar- 
rotting. The whip used in this instance was 
the cat-o'-nine-tails. 

The whipping-post is also still used in 
some parts of this country, notably at New- 
castle, Delaware, where the "cat" is still ad- 
ministered for minor offences. Judging from 
a whipping that the writer once witnessed, it 
appears to be a very mild form of punish- 
ment — American Notes and Queries. 



INSOLVENT NOTICES, ETO. 



Quebec Official OaxeUe, Nov, 15. 



Judicial Abamdonme$U». 

B^liyeaa & Arehambaalt, importen, Montreal. 
Not. 4. 

Uenriette Dompierre, milliner, Montreal, Nor. 6. 

Eyariste G^linaa, boot and shoe dealer, Montreal, 
Nov. 10. 

Jean Hagaes Qendron, trader, Sherbrooke. Nor. II . 

James Jessop, trader, Newport, County of Qup^ 
Nov. 6. 

Kennibniuh t Boyce, traders, Lacbate,Noy. 11. 

LArivH & Raymond, fish dealers, Montreal, Nov. 8. 

Chaa. A. O'Leary, eontraotor. Qaebeo, Noy. 12. 

Curaton appointed. 

He Eugene Aroand, St C^saire.— A- Girard, Mon- 
treal, curator, Nov. 8. 

Re P.IsateP. Boivin, Quebec— N. B£atte and D. 
Areand, Quebec, Joint curator, Nor. 7. 

Be A. & P. Bourgeois.— C. Desmarteau, Montreal, 
curator. Noy. 3. 

He David Brady, plumber, Montreal.— David Seath. 
Montreal, curator, Nov. 6. 

He Arthur Demers.-A. P. Gervais, St. John's, cu- 
rator. Nov. 12. 

Be A. P. Desroohes.— C. Desmarteau, MoutreaJ, cu- 
rator, Nov. 8. 

Re Bruno Duperr^, saddler, Quebec— H. A. Bedard, 
Quebec curator, Noy. 12. 

Be Drolet A Co., boots and shoes, Quebec— N. 
Matte. Quebec, curator, Nov. 5. 

Re F.X. Gagnon, trader. Quebec— H. A. Bedard, 
Quebec, curator, Nov. "^0. 

Re Hormidas & Wilfrid Landry, butchers. St. 
Scholastique.— H. lAnglois, Ste. Scholastique, cuntor. 
Nov. 10. 

Re F. X. Meroier, trader, L^vis.— H. A. Bedard, 
Quebec, curator, Nov. 10. 

Be Louis Alarie Mongeau.— Kent St Turootte, Mon- 
treal, joint curator, Nov. 8. 

Be Adjutor Morissette, trader, Quebec— H. A. Be- 
dard, Quebec, curator, Nov. 13. 

Be Damase Pageot. trader. 8t Sylveetre.- H. A. Be- 
dard, Quebec, curator, Nov. IS. 

Be Prosper Patenaude.<-G. H. St. Pierre, Coaticook. 
curator, Nov. 10. 

Dividende- 

Be David Latour— First and final dividend, payable 
Dec 2, 0- Desmarteau, Montreal, curator. 

Re D. & J. Maguire— Dividend, payable Dec- 1, M. 
Kennedy, Montreal, curator- 

Be L. H. Mineau, Louiseville.— First and final divi- 
dend, payable Dec 4, Kent & Turootte, Montreal, joint 
curator. 

Separatum at to propertv, 

Etudienne Dubord dit Lafontaine* vs. Louis Char- 
ette dit Robert, trader, Montreal, Oct 23. 
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An impression seems to exist that the ad- 
ministration of justice in this province, and 
the efficiMicy of the Ck>urt of appeal, do not 
receive the attention which the importance 
of the subject deserves. This impression, 
unfortunately, was strengthened when the 
Court assembled for the November term, 
with only half its members and one assistant 
judge, to fiEu» a roll of eighty-eight cases. 
The effects of a weak Court were soon appa- 
rent when, in one case requiring dispatch, 
the Courts after a long argument, was unable 
to render any judgment in consequence of an 
equal division of opinion, and the time occu- 
pied with the case was found to be so much 
abstracted to no purpose from the hours 
available for the dispatch of business. Then, 
too, there was a reluctance— a very natural 
reluctance — on the part of counsel, to proceed 
with the argument of important cases which 
might end in a similar division of opinion, 
and require another hearing. This was the 
result of a rather unusual conjunction of un- 
toward circumstances— the fact that two of 
the membeis of the Court were disabled at 
the same time by illness, and that the Chief 
Justice was withdrawn from his Court in 
order to hold the Criminal Term. A supple- 
mentary judge, it is true, was named to take 
the place of Mn Justice Tessier, but the ap- 
pointment was not made in time to permit 
him to take his seat before the close of the 
term. Under these circumstances the inter- 
vention of the legislature is not surprising, 
and' a bill, we understand, has been intro- 
duced, the features of which will doubtless 
receive fair consideration from the many 
able members of the bar who have seats in 
the legislative body. It seems to be matter 
for regret that the Chief Justice should be 
withdrawn from the more immediate duties 
of his Court during a whole month, to try cri- 
minal cases which might efficiently be dis- 
posed of by some other mode. The rapid 
giowth of population in the city and district 



of Montreal inevitably brings with it a large 
increase of criminal business. It may be 
expected that this business will continue to 
increase. The question seems to be whether 
an additional judge shall be appointed to the 
Queen's Bench, so as to leave one member 
of the Court always available for the crimi- 
nal terms, or whether a special criminal 
Court shall be created in this great centre of 
population, with a special judge free to de- 
vote his whole attention to the business. It 
is easy to suggest objections to any scheme 
put forward, but, in the interest of the great 
body of suitora, it is to be hoped that the dif- 
ficulty will receive careful consideration, and 
that a way will be found to avoid the dead- 
lock witnessed last month. 



The authority of the schoolmaster has been 
somewhat restricted since the time of Dr. 
Johnson, if we may judge by the following 
extract (Boeweirs Life of Johnson, vol. 2, pp. 
89-90): " The government of the schoolmaster 
is somewhat of the nature of a military gov- 
ernment—that is to say, it must be arbitrary ; 
it must be exercised by the will of one man 
according to particular circumstances. A 
schoolmaster has a prescriptive right to beat ; 
and an action of assault and battery cannot 
be admitted against him unless there be 
some great excess, some barbarity. In our 
schools in England many boys have been 
maimed, yet I never heard of an action 
against a schoolmaster on that account" 
That is not the accepted doctrine of the pre* 
sent age, nor is it the doctrine of our Civil 
Code (Art 245). The recent case, in Mont- 
real, of Lefebvre v. Congrigativn des Peiiis 
FV^w(M.L.B.,6 8.C.430) is an illustration. 
It was therein held by Davidson J., that a 
schoolmaster is not justified in seizing and 
holding a child of tender years by the ear, 
in order to compel him to kneel down, not^ 
withstanding his efforts to free himself. All 
punishments are prohibited which may re- 
sult in serious or permanent injury to the 
pupil. As Dr. Wharton, in his work on Cri- 
minal Law, puts it: "The law confides to 
schoolmasters and teachers a discretionary 
power in the infliction of punishment upon 
their pupils, and wiU not hold them respon- 
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fiible unless the pnnishment be such as na^ 
tarally to occasion permanent injury to the 
childy or be inflicted merely to gratify their 
own evil passions.'' In another recent caRe, 
Boyd v. Siate, before the Supreme Court of 
Alabama, 7 So. Bep. 268, a similar principle 
was enunciated by the Court In this case, 
in which a schoolmaster was tried for as- 
sault and battery committed upon a pupil of 
18 years of age, the evidence showed that 
after a severe chastisement inflicted in the 
school-room, the defendant followed the 
pupil into the school-yard, and struck him 
with a stick, and then ** put his hands in his 
pocket as if to draw a knife f that he '* after- 
wards struck him in the face three licks with 
his fist, and hit him several licks over the 
head with the butt end of the switch." From 
these blows the eye of the boy was consider- 
ably swollen, and was closed for several days. 
The defendant was apparently very angry 
all the time, and very much excited ; and 
after he got through with the whipping, he 
remarked, in an angry tone, in the presence 
of all the pupils and others, that he *' could 
beat any man in China Grove beat" The 
Court held that there was ample room for the 
inference of legal malice, such as to justify 
a verdict of guilty. 



EXCHEQUER COURT. 
Nov. 4 

bubbidgb, j. 

Thb Saint Catharinbs Milling and Luhbbr 
Company, et aL, Suppliants, v. Thb Quebn, 

Respondent 
Dominion Land*— Permit to cut timber— Im* 

plied warranty of title— Breach of contract 

to iiwe liceme, 

1. A permit issued under the authority of 
the Minister of the Interior, under which the 
purchaser has the right within a year to cut 
from the Crown domain a million feet of lum- 
ber, is a contract for the sale of personal chat- 
tels, and such a ^ale ordinarily implies a war- 
ranty of title on the part of the vendor ; but 
if it appears from the facts and circumstances 
that the vendor did not intend to assert own- 
ership, but only to transfer such interest as 
be had in the thing sold, there is no warran- 
ty. 



2. The Government of Canada by order-in- 
council authorized the issue of the usual li- 
cense to the company (sappliants) to cat 
timber upon the Crown domain, upon certain 
conditions therein mentioned. The company 
did not comply with these conditions, but 
before the expiry of the year during which 
such license might have been taken out, pro- 
ceediDgs were commenced by the Govern- 
ment of Ontario against the company, under 
which it was claimed that the title to the 
.lands covered by the license was vested in 
the Crown for the use of the Province of On- 
tario, and that contention was ultimately 
sustained by the Court of last resort 

Held:— Th&i there was a failure of con- 
sideration which entitled the company to re- 
cover the ground rent paid in advance on 
the Government's promise to issue such 
license. 

Quaere .'—Will an action by petition, or on 
reference, lie in the Exchequer Court against 
the Crown for unliquidated damages for 
breach of warranty implied in a sale of per- 
sonal chattels ? 

Not. 17. 

Plresent: Busbidgb, J. 
Thb Vacuum Oil Company, Suppliants, and 

The Qubkn, Defendant 
Customs duties—" The Customs Act, 1883,'', sees. 
68, 6P, 198, 207— Money deponted in lieu of 
seizure— Market value-Waiver of notice of 
daim — Penalties— Prescription. 
The company (suppliants) were manu&o- 
turers of oils, doing business at Rochester, 
New York. Their principal business in the 
United States was done directly with the con- 
sumer. For several years they did business 
from their oflSce at Rochester directly with 
Canadian consumers. In some cases the^pur- 
chaser paid the duty, and in others the com- 
pany sold at a price including the duty and 
the cost of transportation. In tlie former case 
they charged the Canadian purchaser the 
price to consumers at their place of business 
in Rochester, and the oils were so invoiced 
and the duty paid on that value by the pur- 
chaser. In the latter case the price to the 
consumer at Rochester was taken as a basis 
upon which the price per gallon to the Cana- 
dian purchaser was made up, but the goods 
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were entered for duty at a lower valaei— two 
aeti of invoices being used, one for the pur- 
chaser in Canada, and the other for the com- 
pany's broker at the port of entry. 
Hdd: — ^That the oils were undervalued. 

2. The company, having changed their 
manner of doing business in Canada, and 
having established a warehouse at Montreal, 
which became the centre and distributing 
point of their Canadian business, exported 
oils from Rochester to Montreal in whole- 
sale lots. The invoices showed a price which 
was not below the fair market value of such 
oils when sold at wholesale for home con- 
sumption in the principal markets of the 
United States. 

Hdd: — That there wad no undervaluation. 

3. When goods are procured by purchase 
in the ordinary course of business and not 
under any exceptional circumstances, an in- 
voice disclosing truly the transaction affords 
the best evidence of the value of such goods 
for duty. In such a case the cost to him who 
buys the goods abroad is, as a general rule, 
assumed to indicate the market value there- 
oil It is presumed that he buys at the ordi- 
nary market value. 

4. It is not the value at the manu- 
factory, or the place of production, but 
the value in the principal markets of the 
country, t.e., the price there paid by consu- 
mers or dealers to dealers that should gov- 
ern. Such value for duty must be ascertained 
by reference to the fair market value of such 
or like goods when sold in like quantity or 
condition for home consumption in the prin- 
cipal markets of the country whence so im- 
ported. 

5. Goods seized for fraudulent undervalua- 
tion were released upon a deposit of money. 
The in^porter made no claim by notice in 
writing under the 196th section of "The Cus- 
toms Act, 1883,** but there was no question 
that he claimed the goods. Subsequently he 
submitted evidence to show there was no 
ground for the seizure, and the Minister, hav- 
ing considered such evidence, and having 
heard the parties, acquitted the importer of 
the charge of fraudulent undervaluation, but 
found there had been an undervaluation of 
these and other goods. No proceedings were 



taken to condemn the goods within the three 
years mentioned in section 207 of '* The Cus> 
toms Act, ISSS.** On petition to recover the 
money deposit it was 

Meld: — That the Minister had waived the 
notice of claim required by section IdS of the 
said Act* 

QuA?re:— Does section 198 apply to a case 
where money is deposited in lieu of goods 
seized? 

6. The additional duty of50 per cent on the 
true duty, payable for undervaluation under 
sec. 102 of **The Customs Act of 1883," is a 
debt due to Her Majesty which is not barred 
by the three years prescription contained in 
sec 207, but may be recovered at any time in 
a Court of competent jurisdiction. 

Qwxre:—lLB such additional duty a penalty 7 



aRCUIT COURT. 

MoNTRBAL, Oct 15, 1890. 
Coram Ouimbt, J. 
Psrrr v. Thompson, and Thompson, opposant 

Procedure—VenditUmi exponas. 
Hbld : — That a copy of judgment or order cUr 
tacked to a writ of execution fL fa, issued 
from the Circuit Court for Uie district of 
Montreat, and designated a writ of vendi- 
tioni exponas, is not such a writ within ihe 
meaning of the C. C P. 
The opposant Thompson filed an opposi- 
tion to a pretended writ of vendiiiom exponas 
such as was issued from the Circuit Court, 
district of Montreal, on an order from 
Charland, J., alleging that the so-called 
writ was not s^vftiX of venditioni exponas with- 
in the meaning of the law, and that the pro- 
cedure was wholly irregular. 

TT. 8, Walker^ for opposant, cited Arts. 
545, 662, and 663, a C. P.; Lush's Practice, 
p. 520; Badgley's Practice, pp. 255 and 256; 
Stephen's Com. vol. 3, p. 585 ; C. S. L. C, Cap. 
83, Sec. 169; Bonvier'a Law Diet, p. 641. 

Ouimbt, J., was decidedly of the opinion 
that the present procedure of the Circuit 
Court of the district of Montreal, was objec- 
tionable and irregular, no matter what had 
been the custom in the past, and the writ of 
vendiiioni exponas which it had been the prac- 
tice to issue by this Courts could not be looked 
upon or considered as such a writ within the 
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meaning of the law of this Proyinoe, and 
hence he would maintain the opposition with 
ooBta 

W. S, Walker, for oppoeant 

Chauvin <k Chauvin, for plaintiff. 
(w. s. w.) 

SUPERIOR COURT—MONTREAL* 
Lease of howe — Uninhabitable premiKS'-Can- 
edtaHon— Absence of protestr^Miee en de- 
meure— Want of diligence of lessor. 
Held ;— 1. When leased premises are in 
such an unsanitary condition as to expose 
the lessee and his family to danger of disease, 
the lessee may chandon the premises with- 
out an antecedent judgment of the Court. 

2. When a complaint about the unhealthy 
condition of the premises is well founded, it 
becomes a landlord's clear and immediate 
duty to relieve his tenant of danger to life 
and health, and he cannot shelter himself 
behind a demand for a sanitary inspector's 
report 

3. The landlord, before the institution of 
the action to reslliate the lease which was in 
notarial form, had been verbally notified of 
the highly unsanitary condition of the pre- 
mises, and had received the sanitary inspec- 
tor's written notice to put the premises in 
order, but reftised to consent to a cancella- 
tion of the lease» and took no steps to 
repair the defective drains during the three 
months which intervened between the ser- 
vice of the writ and the trial of the case. 
Hddf that under these circumstances the 
landlord could not complain of the absence 
of a notarial or other written protest putting 
him in default to repair the premises. — Po^ 
mer v. Barrett^ Davidson, J., Oct 13, 1890. 



SCOTTISH LAW AND THE COLLEGE 
OF JUSTICE 
The distinctive architecture of Scotland, 
her municipal institutions, her methods and 
weapons of warfarot her trade and commerce, 
even her cutsinCf are eloquent witnesses to 
the once paramount influence of France. But 
it was with the growth of Scots law that the 
ancient league played its strangest freaks. 
" When one dives," wrote Lord Kames (Es- 

* To appear in Montreal Law Reports, 6 S. G. 



says I), '^ into the antiquities of this island, it 
will appear that we borrowed all our laws 
and customs fh)m the English. No sooner is 
a statute enacted in England bat upon the 
first opportunity it is introduced into Scofr- 
laod, and accordingly our oldest statutes are 
mere copies of theirs. Let the Magna Charta 
be pot into the hands of any Scotchman ig- 
norant of its history, and he will have no 
doubt that he is reading a collection of Scots 
statutes and regulations.'' The influence of 
France interrupted this origiDal concord, and 
made the basis of Scots law Roman instead 
of English. It gave to our northern neighbour 
that peculiar l^al terminology which is so 
perplexing to English ears,^ and moulded 
the Scottish judicatute after the image of 
French judicial institutions. The " Dean of 
Guild " is the " Consul dee marchands ; " the 
" Lord Advocate," the " advocates-depute/' 
and the ''procurators-fiscal" are ** minist^res 
publiques;" while the Court of Ses«»ion — 
called in relation to its members the '' College 
of Justice" — ^is a reproduction in miniature 
of the Parliament of Paria 

Before we proceed to describe the present 
constitution of the College of Justice as a con- 
venient preface to a series of short sketches 
of the lives of its principal members, we may 
profitably pause to notice the chief points of 
historical resemblance between the Scotch 
tribunal and its French original. Each was 
a committee of the legislative body, at first 
occasionally, then periodically, appointed to 
try certain civil cases, or report on matters 
of sanitary or municipal interest In each, 
the former functions superseded the latter. 
The reporting ceased ; the absolute exercise 
of the delegated powers continued. In each, 
the committee became permanent^ while the 
assembly which had created it passed away. 
It was a repetition of the episode of the 
Comitia Tributa and the Qufiestiones Per- 

^ The following SootB law terms are of French 
origin : A bankrupt is *' dyvonr " (deroir) ; a barrister 
is an '* advocate *' (arocat) ; the solicitor becomes a 
** procurator'' (procarenr) ; a feme woU is "aneabtl " 
(old Freooh, anable); a judge arbiter isan " ansarfl " 
(anseors) ; to exonerate a defendant is to ** assoiisie " 
him (absoilI6) ; to attach for debt is to ''compiyse '* 
(oomprendre) : the right to decline trial by a partioa- 
lar judge is *' declinature" (d6olinatoire) ; to bribe ia 
to " oreish ** (graisser-i.e. oindre la palme). 
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petme (Jouni. of Jarisp. vol 30, p. 637). Al- 
thoogh the name ** College of Jastiee" woald 
seem to be of Papal origiD, its constitutioDi 
powerS} privileges, and procedure were bor- 
rowed from France. Each of the Courts 
under consideration had a "president,'' a 
" dean " (dean of faculty— doym des avoeats), 
a *• chancellor," *' extraordinary lords " 
(French pairs), who were subjected to no test 
of qualification, " advocates " and " procura- 
tors.'' Each was stationary {Mentaire). In 
each, the judges were originally chosen in 
equal numbers from the spiritual and tem- 
pOTal 8ide& In each, candidates for judicial 
ofBce were subjected to examination. The 
Scottish Act C(f Sederunt can hardly be better 
defined than in the words in which Meyer 
(ImtUs, Judie. IL c. 10) describes its French 
counterpart : ''La faculty de disposer par arr^t 
non-seulement sur les causes et les int^r^ts 
particuliers port^s 4 leur connaissance, mais 
aussi par voie de r^lement pour tons les cas k 
venir.'' A senator of the College of Justice, like 
« a judge in the Parliament of Paris, enjoyed 
the title of noble {le litre de noUe), bat in each 
case the nobility was personal and not here- 
ditary. The Scottish, Uke the Parisian, judge, 
was exempt from certain taxes and from 
liability to discharge certain public duties. 
" On the institution of the College of Justice," 
says Stair (ii. 3, 63; iv. 1, 31), "appeals 
ceased." TB^ decrees of the Parliament of 
Paris likewise were final (Bemardi, " Hist 
de Legis. Franc, " 343). A minor analogy 
may be noted in the exclusion of the public 
from the proceedings of both tribunals. Fi- 
nally, the Scotch, like the French, pleading 
oonsisted of five^ and the same five, parts— 
viz. a preface, a narration of facts, a dispo- 
sition of the pleader's and a confutation of 
his adversary's arguments, and a conclusion 
(c£ Sir George Mackenzie's " Idea of the 
Modem Eloquence of the Bar," pp. 28 and 
43). 

The external facts in the history of the Col- 
lege of Justice may now be briefly stated. 
Modelled by James V. after the Parliament 
of Paris, it was formally recognized in an 
Act of 1537 (c. 36). Its judges, who are called 
senators, were at first fifteen in number. The 
statute 11 Geo. IV. and 1 Wm. IV. c. 69, s. 



20, reduced them to thirteen. The Court of 
Sessioo, as at present constituted, consists of 
two chambers, the Inner and the Outer 
House. The former is subdivided into the 
" First Division " and the " Second Division," 
which exercise a concurrent appellate juris- 
diction over the Outer *House. The latter 
contains five Courts, each of which is presided 
over by a *' Lord Ordinary." The remaining 
judges are divided between the two Courts in 
the Inner House. At the head of the Fitat 
Division is the ** Lord President^" who is also 
styled the "Lord Justice General" in his 
capacity of chief member of the supreme 
criminal Court— "The Court of Justiciary." 
The preses of the Second Division is the 
"Jx)rd Justice-aerk." 

The traditions of the College of Justice 
contain much that is ludicrous, and not a 
little that is brutal and shamefal. It may 
be interesting to record a few incidents in 
the old judicial life of Scotland. Lord Esk- 
grove— a weak judge who flourished in the 
end of last century — was condemning a tai- 
lor to death for having murdered a soldier by 
stabbing him. His lordship thus summed 
up the aggravating circumstances : "And not 
only did you murder him, whereby he was 
bereaved of his life, but you did thrust or 
push or pierce or projector propell the lethal 
weapon through the belt of bis regimental 
breeches, which were His Majesty's! " The 
same absurd person, before administering 
the oath upon one occasion to a lady who 
had come into Court to give evidence, deeply 
veiled, addressed her in the following terms : 
*• Young woman ! You will now consider your- 
self as in the presence of Almighty Qod and 
of this High Court Lift up your veil, throw 
off all modesty, and look me in the face.'* 
One can pardon, however, the follies of £sk- 
grove, who was a mere "head without a 
name," and even the savagery of Braxfield 
— an eighteenth-century Jefieries— who is re- 
ported to have said with reference to the 
notorious prosecutions for sedition : " Let 
them briug me prisoners, and I'll find them 
law." But the student of early jurisprudence 
will read with surprise and regret the follow, 
ing anecdote about Lord Kames. At the Ayr 
Assizes in September, 1780, his lordship tried 
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for murder a man named Matthew- Hay, 
with whom he had heen in the hahit of play- 
ing chess. The jury hrought in a verdict of 
guilty. *' That's checkmate to yon, Matthew V* 
exclaimed thejudge.— Xat^^/cmma/ (London). 



DIVORCE IN CHINA. 

The writer of the series of essays in the 
NoHh China Herald on " The Natural History 
of the Chinese Girl'' has some interesting 
observations on divorce In China, and its con- 
sequences to the wife. Chinese law, he says, 
recognizes seven grounds for the divorce of a 
wife—childlessness, wanton conduct, neglect 
of husband's parents, loquacity, thievishness, 
jealousy, malignant disease. The requisites 
for a Chinese wife are by no means sure to 
be exacting. A man in the writer's employ, 
who was thinking of giving up his single 
life, on being questioned as to what sort of a 
wife he preferred, compendiously replied, "It 
is enough if she is neither bald nor idiotic." 
In a country where the avowed end of mar- 
riage is to raise up a posterity to bum in- 
cense at the ancestral graves, it is not strange 
that childlessness should rank first among 
the grounds for divorce. It would be an error, 
however, to infer that these are ordinary 
occasions of divorce, simply because they are 
designated in the Imperial code of laws. It 
is always difiicult to arrive at just conclu- 
sions in regard to facts of a high degree of 
complexity, especially in regard to the Chi- 
nese. But the truth appears to be that di- 
vorce in China is by no means so common as 
might be expected by one reasoning from 
the law. Probably the most common cause 
is adultery, for the reason that this is the 
crime most fatal to the existence of the fam- 
ily. But in every case of divorce there is a 
f&ctoT to be taken into account, which the 
law does not consider. This is the family of 
the woman, and it is a factor of great impor- 
tance. It is very certain that the family of 
the woman will resist any divorce which 
they consider to be unjust or disgraceful, not 
merely on account of the loss of dignity, but 
for another reason even more powerful In 
China a woman cannot return to her parents' 
house after an unhappy marriage, as is so 
often done in Western lands, because there 



is no provision for her support The land is 
set apart for the maintenance of the parents, 
and after that has been provided for, the xe- 
mainder is divided among the brothers. No 
portion falls to a sister. It is this which 
makes it imperative that every woman 
should be married, that she may have some 
visible means of support After her parents 
are dead, her brothers, or more certainly her 
brothers' wives, would drive Ler from the 
premises, as an alien who had no business 
to depend upon their family when she be- 
longs to another. Under this state of things 
it is not very likely that a husband would be 
allowed to divorce his wife except for a valid 
cause, unless there should be some opportu- 
nity for her to" take a step"— that is, to re- 
marry elsewhere. Next to adultery, the most 
common cause of Chinese divorce is thought 
to be what Western laws euphemistically 
term incompatibility, by which is meant, in 
this casO) such constant domestic brawls as 
to make life, even for a Chinese, not worth, 
living. When things have reached this pitch 
they must be very bad indeed. Every one of 
the above-mt'ntioned causes for divorce evi- 
dently afifords room for the loosest constmo- 
tion of the facts, and if the law were left to 
its own execution, with no restraint from the 
wife's family, the* grossest injustice might be 
constantly committed. As it is, whaUsver 
settlement is arrived at in an^i particular 
case must be the result of a compromise, in 
which the friends of the weaker party take 
care to see that their rights are considered. 
Law Journal ^London). 



RETIREMENT OF LORD JUSTICE 
COTTON. 

On November 11, before the Master of the 
Rolls and Lords Justices Lindley, Bowen, 
Fry, and Lopes, the retirement of Lord 
Justice Cotton from the bench having been 
formally announced, his colleagues in the 
Court of Appeal took the opportunity of 
publicly expressing their esteem and af^- 
tion for him. 

The Attorney-General and a considerable 
number of Queen's counsel and members of 
the junior bar were present 

The Master of the Rolls addressed the bar 
aa follows : The words which I am about to 
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address to you ate the considered words of 
every member of the Court of Appeal. They 
will thns have the greater weight. We have 
come, into this Court, where Lord Justice 
Cotton so long presided, in order to make 
known to you all our deep sorrow at the 
greatest loss which could have happened to 
the Court qf Appeal. Lord Justice Cotton 
has been obliged through ill-health to resign 
his high office, and his resignation has been 
accepted. His health broke down entirely 
from the strain put upon him by his assi- 
duous, unswerving attention to his judicial 
duties. Lord Justice Cotton came to this 
Court straight from the bar. He was the 
undisputed leader, in fact, of the Chancery 
bar. We soon found that his knowledge of 
equity law was almost absolutely complete. 
Its princdples, its practice, its details, its deci- 
sions, its application he had always ready. 
His powers of exposition and explanation 
were lucid in the highest degree. Wliat 
invaluable assistance such powers gave to us, 
his oolleagues, none of you can fail to appre- 
ciate. As a great lawyer, his predominant 
virtue was accuracy. As a judge, his appre- 
ciation of law and facts was instantaneous, 
yet his theory, often pressed upon us, or 
some of us» always practised by himself, was 
that all counsel should be heard to the fullest 
limit of what they desired to say, not only 
to the extent of the Court being certain that 
it had heard all that could reasonably be 
uiged, but so that the parties might be 
satisfied that all had been said to the Court 
which th^y desired should be brought to its 
attention. As a great judge, patience and 
jnstioe were his predominant virtues. His 
knowledge, quickness, lucidity, and inex- 
haustible patience made him as great and 
just a judge as ever adorned the bench. I 
must point out something more. He came 
into this Court when the joint administration 
of the two systems of law and equity was 
still unformed. Two sets of judges of equal 
talent, equal independence, equal conviction, 
and eqnid pride were to be brought, if pos* 
sible, without either side yielding to the 
other, to look at each of the systems with 
the same eyes. This could only really be 
brought about if each set, as to its own 
former system, wouki learn to regard it, not 



only as it had seemed to its practitioners 
before that it should be regarled, but also 
as it was regarded by the new minds now 
brought to bear more particularly upon it 
The new point of view, the joint point of 
view, brought about by the fair contact of 
the two sets of minds, might be different 
from, but better than, either of the former 
and narrower points of view. Two remark- 
able equity judges— Lord Justice James and 
the late Master of the Rolls— had approved 
and acted upon this view. From the moment 
that Lord Justfce Cotton found that all the 
members of the Court of Appeal were intent, 
not upon encroachment, not upon the alter- 
ation of either law, but only on the discovery 
of a joint appreciation of each, he adopted 
that desire without re8erve,a8Si8ted its attain- 
ment by his unrivalled skill, and has 
helped us almost, if not quite, to realise it. 
In all ways we acknowledge with gratitude 
his superiority and his invaluable aid. We 
are here to testify our esteem and our 
affection, and, as I said at the beginnincr^ 
our sorrowful sense that the Court of Appeal 
has suffered the greatest loss which could 
have happened to it. 

The Attorney-General (Sir R. Webster, Q. 
C), on behalf of the bar, replied : My Lord, 
— Nothing that I can say can add to the 
value of the graceful testimony which your 
lordship has given to the loss sustained by 
this Court The profession is grateful to 
your lordship for allowing them, through my 
voice, the opportunity of expressing, on 
behalf of the bar, the regret which they feel 
at the retirement of the lord justice, and 
their sense of the loss which they have 
sustained. My lord, as I have said already, 
I cannot worthily add anything to that ex- 
traordinary tribute. I respectfully adopt, so 
far as the profession of the bar is concerned, 
every word that has fallen from your lord- 
ship ; and yet, my lord, it may not be un- 
fitting that in a very few sentences I should 
explain to your lordship, and through you to 
Sir Henry Cotton, whom I can no more 
address in public, the feelings which strike 
us as members of the profession from which 
he has now retired. My lord, the career of 
Sir Henry Cotton is one which might be a 
study to every publicHBchool man, to every 
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public-school boy, to every university mau, 
and to every student at the bar. Coming to 
us as a Newcastle scholar at Eton, gaining 
at Christ Church, Oxford, all but the highest 
honors, he has added a name to the almost 
endless roll of great names of which the two 
ancient foundations of Oxford and Cam- 
bridge proudly boastj, and to the bar he 
brought that extraordinary industry, that 
wonderful clearness of reasoning, which has 
already been referred to more appropriately 
by your lordship. My lord, his career at the 
bar, at which for thirty years he practised, 
is known to all who hear me, and, as your 
lordship has already said, those who remem- 
ber him there, and particularly who remem- 
ber him as almost the leader, if not the 
leader, of the bar in the House of Lords and 
at the Privy Council, as well as in the Court 
of Chancery, will remember also the com- 
pliments worthily, deservedly, and frequently 
paid to the force of the arguments which he 
addressed to the Courts in which he was 
engaged. My lord, those who knew him felt 
then, as I feel now, that a more honorable 
advocate has never adorned the English bar. 
Then, my lord, upon the bench, called, as 
your lordship has said, at once from the bar 
to the position of a Lord Justice of Appeal, he, 
in that new field, fulfilled the expectations 
formed from his previous career. It strikes 
us— as it always struck us— that he was, as 
a lawyer, learned, clear, and accurate ; as a 
judge patient and courteous ; and as a man, 
considerate and forbearing. Your lordship, 
indeed, knows the strength which has been 
given to this division (if I may use the ex- 
pression) of the Court of Appeal, since it has 
had the good fortune to have as its president 
Lord Justice Cotton. I should like to say 
one word, founded on intimate knowledge 
shared by bench and bar, that there was no 
member of our profession who more kindly 
guarded its best interests, or strove more 
earnestly to make it present to the young 
student every possible advantage so as to 
lead him to become a sound and skilful 
member of it. As I cannot speak to him 
again in public, I hope that some of your 
lordships may be able to convey to him in 
our own words this message of the bar, ex- 



pressing our deep regret at his retirement, 
our appreciation of the loss which the bench 
has sustained by his withdrawal from it, and 
conveying to him for us this genuine ex- 
pression of our earnest affection and esteem. 



INSOLVENT NOTICES. ETC. 

Qu^fec OMrial OcueUe^ Nov. 22. 

Judicial Abandonmentt* 

Edmond Beaadry Sc File, traders Weedon, Nov. 17. 
Napoleon Desjardins, baker. Malbaie* Not. 14. 
Dumas A Lonie, traders. H^bertTille, Nor. 17. 
Zotique Gameau. trader, Quebeo. No7. 17. 
Ad^le Hardy, widow of Denis Tariif. trader. Que- 
beo, doing business as A Tardif /k Cie., Nov. 14. 

CnrtOon Appointed, 

Re Georges Amireau, fanner and trader, parish of 
rEpiphanie.— J. 8. Rivest, N.P., L'Assonlption, cura- 
tor. Nov. 10. 

/26 B<>Ii7eaa & Arohambault, importers, Montzeal^— 
David Seath, Montreal, curator, Nov 13. 

ReThoB. Oorrigan, Montebelio.— i^ent A Tureotte, 
Montreal, joint curator, Nov. *5. 

Re Louis Deschdne trader, Rividre Ouelle.— P. Laa- 
glais, N.P., Fraserville. curator, Nov. 17. 

Re Henriette Dompierre.— W. A. Caldwell, Mon- 
treal, curator. Nov. 15. 

A« Els^ar Fortier.— C. Desmarteau, Montreal, cura- 
tor, Nov. 15. 

Re Evariste G^linAS.~C. Desmarteau, Montreal, 
curator, Nov. 18. 

ReMotse Lapointe.-O. Desmarteau, Montreal, cura- 
tor, Nov. 15. 

/fe Telesphore Monpas, St. Pierre les Becqaets.— 
Kf nt Jfc Tureotte. Montreal, ioint curator, Nov. 13w 

i:*A,.\ Morissette.—Bilodeau A Renaud, Montreal, 
joirM i^!iri!or, Nov. 17. 

h'' CUiLtUa Oueilette.— Bilodeau & Reoaud, Mod- 
t^-iLjoiDE, curat or, Nov. 16. 

H'- J* W. Richards, Montreal.— Kent & Tureotte, 
Mofitrefijp joint curator, Nov. 18. 
/^ LB. A. Trudel A Co., MoDtreal.^J. McD. Hains, 
M " ' I . . : curator, Nov. 18. 

^*\ "• J^' Turgeon.— A. Quesnel, Arthabaakaville, 
curator, Nov. 14. 

Divideiide. 

fie Etienne Beauchemin, trader, St, Monique.— First 
dividend, payable Dec- 10, C- Milot, St. Monique, 
cur 1 tor. 

Re A. Beauvai8,Miintreal.~Fir8t and final diridend, 
payable Dec. 15, Kent & Tureotte, Montreal, joint 
curator. 

^ Re F. X. Billy. Victori%ville -First and final divi- 
dend, payable Dec. 16, Kent & Tureotte. Montreal. 
joint curator. 

/fe Honors Carrier, trader, L^vis.— First and final 
dividend, payable Dec. 9 G. B, Roy, L4vis, cunitor. 

Re Jos D^xaulniers —Dividend, payable Dec 8, F. 
Valentine. Three ^ivers. curator. 

Re Catherine Daffenais. RoUand & Co —First and 
final dividend, payable Deo. 10, C. Desmarteau, Mon- 
treal, curator. 

Re E. Donahue & Co., Farnham— First and final 
dividend, payable Dec. 9, A. W. Stevenson, Montreal, 
curator. 

/2e Joseph landsberg, Sherbrooke-- First dividend, 
payable Dec 10, Kent & Tureotte, Montreal, joint 
curator. 

Re Perre Plourde, Fraserville.— First and final 
dividend, payable Dec. 10, P. Langlais, Fraserville, 
curator. 

Separation a» to Property, 

Butitienne Champa^rne vs. Victor Trudel, farmer 

and trader, parish of St. Guillaume d'Upton. Nov. 3. < 
Rosalie Matteau vs. Bdouard l.arochelle. tradert 

parish of St. N^r^e* county of Bellechasse, Nov. 18. 



THE LBGAL NBW8. 



386 



ms. 



Vol. XIII. DECEMBER 6, 1890. No. 49. 



Appeals to the Sapreme Court are being 
prosecuted with considerable activity at.pre- 
aent. The last list comprised sixteen Qaebec 
appeals, nearly every case in which the 
amount was large enough to give jurisdic- 
tion being inscribed. The list indicates a 
singular disparity between the business of 
the Quebec and Montreal divisions— only 
<Hie appeal coming from the former, while 
fifteen appeals are from the latter. There 
were twenty-two cases firom Ontario, eleven 
from the Maritime Provinces, and two Ex- 
chequer appeals. 



An interesting question of res adjudicoUa 
was decided in a recent case of MacdougaU v. 
Knight by the English Court of appeal. The 
action was for libel in respect of a certain 
pamphlet The plaintiff had brought a pre- 
vious action, which was dismissed, founded 
on other passages in the same pamphlet 
The Court refused to allow the plaintiff to 
proceed with the second action, holding that 
the matter was res judiccUa, and that the new 
action was an abuse of the process of the 
Court ^ 

The vacancy in the English Court of Appela 
caused by the retirement of Lord Justice 
Cotton has been filled by the appointment of 
Mr. Justice Kay, a judge of the Chancery 
Division. Rpbert Romer, Q.C., has been ap- 
pointed a judge of the Chancery Division to 
replace Mr. Justice Kay. 



A writer in the London Law Journal, refer- 
ring to the subject of the capacity of the wile 
as a witness, gives some interesting facts 
showing the result of piecemeal legislation. 
"Here (he says) old legal fictions, resulting 
in curious limitations, are found to be in 
conflict with more modem views. It is still 
the existing rule that a wife may not give 
evidence against her husband in criminal 
cases except in proceedings under the Ex- 



plosive Substances Act of 1883. But in a 
civil action the testimony of a wife can be 
received either for or against her husband. 
In this difference between the rules of evid- 
ence in criminal and civil trials there exists 
an example of the antagonism of the old 
rules of the Common Law with modern prm- 
ciples. Ofcourse the inability of the wife to 
give evidence ag&inst her husband is a ne^ 
cessary consequence of the legal fiction that 
the legal existence of the wife was merged in 
that of the husband. Though based on this 
fiction, it has been strengthened by the idea 
that wives would be biassed in fieivor of their 
husbands, and that if they gave evidence it 
wouldi to use Coke's expression, be * a cause 
of implacable discord and dissension/ This 
reason has certainly had much to do with 
the continuation of the rule, for it has a prac- 
tical ring about it sufficient to enable many 
to believe in the value of the rule who would 
not be convinced by the common law theory. 
It has been repeated over and over again by 
judges and legal writers, but may always be 
traced back to Coke's dictum. Therefore, 
from the beginning of the reign of James I, 
a practical reason has been united with an 
old legal fiction which, without its more 
modem ally, would hardly have had strength 
to enable this particular rule to hold the 
field. It is interesting, before quitting this 
point, to notice shortly the progress of these 
changes. In 1846 the evidence of husbands 
and wives for or against each other was made 
admissible in actions in a county court The 
curious aspect of this particular change is 
that the reform was introduced into the pro- 
cedure of a class of law courts in which 
from the position of the litigants and from 
the general nature of the proceedings, there 
is more probability of fiftlse evidence be- 
ing given than in the superior courts. But 
the rejection of such evidence would, in 
many instances, have greatly lessened the 
practical value of these tribunals. Three 
years later, a further inroad was made on 
the still existing rale, for in bankraptcy pro- 
ceedings a wife was henceforth to be allowed 
to give evidence as to the bankrapt's affairs. 
She was, in fact, to be asked to give evidence 
which in many cases might be adverse to 
bor husband's intexests. But the Evidence 
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Acta of 1851 and ISSS-finally broke down the 
old rale 8o far as civil proceedings were con- 
cerned, and in these cases husbands and 
wives could henceforth be called to give evi- 
dence for or against each other. The passing 
of these Acts was also the most practical 
refutation in the world of the arguments 
against the admission of what Bentham 
called 'family x>eaoe disturbing evidence.' 
As if to make the existing anomaly more 
ridiculous, the Married Women's Property 
Amendment Act, 1884, allows a husband or 
wife to give evidence against each other in 
proceedings under the principal Act) — that is 
to say in proceedings by a husband or wife 
against the other in respect of their separate 
property, whether civil or criminal ; so that 
if a husband steals his wife's money which 
she has earned by her own exertions, she 
may appear at a police court and secure his 
conviction; but if the same person steals the 
cash-box from his neighbour's shop, the wife 
of the thief cannot be called as a witnessi 
although out of her mouth his guilt may con- 
clusively be proved. 



COUB SUP]feRIEUR 

Malbaie, 17 juillet 1890. 
Coram Gagn6, J. 

C. J. TSBHBLAY V. La. CORPORATION DU VIL- 
LAGE DB LA PoiNTB-jlU-PiG 

Mandamus — RhglemerU municipal prohihaht la 
venie des liqueurs enivrantes—Certificats 
pour licence d^auberge. 

Jug6 : — lo. Que le tribunal peut intervenir par 
bref de mandamus^ ^U y a abus dans Vex- 
ercice du pouivir discritionnaire laissi au 
conseil municipal sur demande pour confir- 
moHon de certifioat, ou errew par suite de 
fausse interpritation de la loi. 

2o» Que le requi^rant n'itait pas tenu d'alliguer 
qu'U 6tait dans VintSrit public de confir- 
met son certificat 

3o. Qu'un riglement prohibitif dont copie n'a 
pas iU transmise au percepteur du revenu, 
aux termes de Part. 562 C. M est sans efftU 

4o. Que le conseil est tenu de prendre en comidi- 
ration la demande de confirmation d*un cer- 
tificat et d'exercer sa discr6tion. 



En mars dernier, le conseil municipal de 
la d^fenderesse passa un rdglement prohi- 
bant la vente des liqueurs enivrantes, mais 
omit d'en faire transmettee une copie au per* 
cepteur du revenu, avant le premier maisui- 
vant 

Vu I'absence d'un riglement prohibitif en 
force, le requ6rant prigsenta au conseil un cer- 
tificat pour licence d'auberge, dont 11 de- 
manda la confirmation. Le conseil rejeta sa 
demande sans I'avoir examine ni prise en 
consideration. De 1&, requite pour brsfde 
mandamus. 

Jugement :— " La Cour adjugeant d'abord 
sur la defense en droit ; 

'* Cbnsid^rant qu le requerant ne demande 
pas que le conseil municipal du village de la 
Pointe-au-Pic, soit foro6 de lui accorder une 
licence pour la vente des liqueurs enivrantes 

" Que le requerant n'itait pas oblige d'all6- 
guer dans sa requite libellee, qu'il ^t^t dans 
I'inter^t public de confirmer son certificat ; 

" Que le dit requerant n'etait pas tenu de 
payer une taxe de deux piastres, ni de rev^- 
tir de timbres pour ce montant, son certificat 
ou sa demande de confirmation, la loi n'exi- 
geant cette formalite que dans les cit^s de 
Montreal et de Quebec ; 

''Qu'en supposant qu'il serait laiss6 & la 
discretion du conseil d'accorder ou refuser la 
confirmation d'un certificat, le tribunal ou le 
jnge peut encore intervenir par bref de man- 
damus quand il y a abus dans I'exercise de 
ce pouvoir discretionnaire ou erreur par suite 
d'une fausse interpretation de la loi; 

'<Que la requite libellee all^gue que le cei^ 
tificat a ete refuse sans raison valable, et sans 
qu'aucune des ralsons prevues par la loi ait 
ete invoque, qu'il etait en consequence im- 
portant de connaf tre les ciroonstances et les 
motifs de ce refus du conseil, que preuve 
avant faire droit a eu lieu du consentement 
des parties et par ordre du juge, qu'il a ete 
etabli que le conseil a refuse, sans raison va. 
lable, de prendre en consideration le certificat 
soumis par le requerant, et que ce refus eat 
illegal tel qu'explique plus au long ci-apr^. 

'* Benvoyons la dite defense en droit sans 
frais ; 

" £t adjugeant ensuite sur le merite de la 
requete libellee ; 
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"GoDsid^rant que d'aprds les documents 
prodnits le consail municipal da village de la 
Pointe-au-Pic, a, sans aucune dlscnsslon, re- 
fuse irrevocablement de sanctlonner at ac- 
corder le oertificat demand^ par le requ^rant, 
pour Tunique ralson qu*il consid^rait le r6i;le- 
ment qu*il avait pass6 pour prohiber la vente 
des liqueurs enivrantto comme ^tant le seul 
en force, pleine vigueur et actuality, et qu*il 
ne 9e eroyait pas en droit, apr^s consulte ^ cet 
efifetjde pouvoir statuer le dit jour, contraire- 
ment auz allegu^ et restrictions du dit r^gle- 
ment ; 

" Qn'il r^sulte des proc^d^s duconseil qu'il 
n'a pas voulu prendre en consideration ni 
examiner le dit certificat, ne se croyant pas 
en droit de statuer contra! rement an dit r^gle- 
ment ; 

" Que le dit rSglement n'a pas €t6 remis ou 
signifie au percspteur du revenu avant le 
premier mai dernier, et qu'il n*a jamais ^t^ 
en force ; 

** Qu'il y a done eu erreur dans la decision 
du dit conseil, et qa*il aurait d(i proceder k 
prendre en consideration la demande du re- 
q arrant, sans a'occuper du dit r^glement ; 

" Qu'en supposant qu'il fClt laiss^ k la dis- 
cretion du conseil d'accorder ou refuser la 
confirmation du dit certificate le dit conseil 
etait tenu de le prendre en consideration et 
d*exercer sa discretion ; 

" Que par suite de I'erreur dans laquelle 
est tombe le dit conseil, et de la fausse appre- 
ciation qu'il a faitAde la loi, relativement 
aux r^lements prohibant la vente des li- 
queurs enivrantes, le dit reqaerant n'a pas 
eu I'avantagd d'avoir une decision sur le me- 
rite de sa demande ; 

"Declarons la requite libellee du dit re- 
qaerant bien fondle, et ordonnons qu'il 
emane an bref peremptoire, enjoignant & la 
defenderesse de prendre en consideration la 
demande du requ^rant pour la confirmation 
du certificat proiuit par lui, et de donner sa 
decision sur cette demande suivant la loi, 
etoesousundeiai de six jours, et H defaut 
par la dite defenderesse de se conformer au 
dit bref dans le susdit delai, elle est condam- 
nee purement et simplement k payer au re- 
qaerant, par voie d'amande, la somme de 



$500, le tout avec depena distraits & MM. 

Angers et Martin, procurears du requerant" 
Angers & Martin pour le requerant 
/. S. Perraidt, pour la defenderesse. 

(a A.) 



APPEAL REGISTER-'MONTREAL. 



Saturday, November 15. 

Desmarteau <fc Thompson,— yiotion to die- 
miss appeal. Granted. 

Vincent et al. A Pouport— Motion for leave 
to appeal from an interlocutory judgment. 
Granted. 

Tfumpson <k ifo2«on.— Heard. C A. V. 

EUioU <fc Simmons.— T^tiTi heard. 

Monday, November 17. 

Claude dc /ownin.— Motion for leave to plead 
in formd pauperis ; motion for new security, 
etc. C. A.V. 

EUioti & <Simmon«.~Hearing concluded. C. 
A V. 

Daveluy <fc Sociiti Canadienne-Frangaise de 
Construction de Jfonfr^oZ.— Heard. C. A V. 

Hart <k Joseph (two appeals)..— Heard. C 
A V. 

Tuesday, November 18. 

Claude & /cwmin.--Motion for leave to plead 
in formd pauperis granted. Motion for new 
security rejected without costs. Motion for 
more definite reasons of appeal rejected with- 
out costs. 

AUantic de N, W. R Co. dc Latwtt^«,- Heard. 
C. A V. 

DeLaet de 3fa««fte.— Heard. C. A V. 

Oaudry de^Oaudry. — Heard. C. A. V. 

Corporation du Comti de Verchtres de Oorpo- 
ration du VUlagede Varennes. — ^Heard. C. A. V. 
Wednesday, November 19. 

Barnard ds Molson, — Motion for leave to 
appeal from interlocutory judgment G A V. 

The Queen v. Berthiaume,—B.e&Td on reser- 
ved case. C. A. V. 

Bruneau de 3forgau.— Heard. C. A. V. 

Lomer ds City of Montreal. — The appellant 
files a discontinuance of the appeal, by and 
with the consent of respondent Acte granted 
accordingly. 

Ontario de Quebec R. Co^ ds Curi et MarguU' 
tiers de VCEuvre et Fabrique de StC'Anne de 
Bellevue.^ReAtd. C. A V. 
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Thmniay, November 20. 
InglU & FftiC^t.— Heard. C. A. V. 
DuToeher & Xacoffe«.— Heaid. C A. V. 

JWday, Novembir 21. 

The Queen y. ^ertftiaum^.— Conviction main- 
tained. 

Thomson ik Dominion Salvage <& Wrecking 
Co. ; Brovm <fe Do, — Part heard. 

LaeroixiSs JFlitte^ua;.— Declared privileged. 
Saturday, November 22. 

Rebum & OnU & Quebec R, Co. — Confirmed. 

Benning dc Rklle. — Confirmed. 

Watts & WelU (two appeals).— Confirmed. 

Lindsay S: Chaplin, — Confirmed. Motion for 
appeal to Privy Council granted. 

Poudrette Lavigne ds Poudrette Lavigne. — 
Confirmed, Tessier J., diss, as to costs, being 
of opinion to confirm withoat costs. 

RobiUard & Du/atu;.— Confirmed* 

Lambe & ul2ton.— Confirmed. Tessier, J. 
diss. 

Qvevremont dk Quevremont (two appeals). — 
Confirmed. 

Rhiaume dc IVwcW.— Confirmed. 

Forddc Whelan,"^Disistement from the ap- 
peal filed. 

Lalonde ds i2(»Km.— Reversed. 

Hebum dc 0. <fe Q. R. Co.— Confirmed. 

Benning ds Atlantic dc N, W. R, Cb.— Con- 
firmed. 

DeLaet dc Ifo^Zet^.— Confirmed. 

Thompsmi dk Dominion Salvage ds Wrecking 
Co. ; Brown ds JDo.— -Hearing resumed. 

Monday, November 24. 

Meunier dk City of Montreal— Motion for leave 
to appeal from interlocutory judgment Kule 
nisi returnable first day of next term. 

Ricard ds City of Montreal : Renaud dc City of 
Montreal ; St^Pierre d: City of Montreal.— &Kme 
entry in each case. 

Benning ds Atlantic ds N, W, R. Cb.— Motion 
for leave to appeal to Privy Council granted. 

Waitsdc Wdls (two cases).— Motion for leave 
to appeal to Privy Council granted. 

Thompson ds Dominion Salvage and Wrecking 
Co. ; Brown ds JDo.^Bearing concluded. C. 
A.V. 

Tuesday, November 26. 

ElHoU df ^mmorw.— Confirmed. 

Hart dc Joseph (two appeals).— Reversed. 

Iiq/Iammcd; lS!^^/ae^«.-*Hea^L C A. V. 



LamheH dc Desaubiiers — ^Heard. G A. V. 

Merrm ds Ryder.— Re&fd. C A V. 

Wednesday, November 26. 

HaU dc 22eod— Heard. C. A. V. 

Johnson ds Xandr;/.— Heard. C. A V. 

West ds Po^tf.— Part heard. 

Hvwrsday, November 27. 

Barnard ds ifofoon.— Motion for leave to 
appeal granted ; costs to follow suit 

Merchants Bank ds Parker (two cases)— Con- 
firmed. 

Ontario Bank ds Parker, — Confirmed. 

MoUons Bank de Parker. — Confirmed. 

Hill ds jRrrCT^*.— Re-hearing ordered. 

Watson ds /o^ruon.— Reversed, Tessier, J.i 
diss. 

Brock dc Oourley.—B/dYeJsed. 

TumbuU ds Browne.— Judgment modified, 
each party paying his own costs in both 
courts ; Tessier, J., diss. 

Wells dc Burroughs.— Belormedi, Tessier, J. 
diss, 

Vigeant <fc Poti/in.— Reversed, without costs 
in either court. 

Perravit dc Montreal dc Sord R, Cd— C(m- 
firmed. 

Hastie dc BEMete.— Reformed, with costs ; 
security for the whole amount of the condem- 
nation ; Tessier, J., diss, as to costs. 

Dandwrand ds MappUfu—ConfLrmed. 

Smith ds Ives,— Appeal dismissed. 

Montreal Union Abattoir Co. dc City of Mon- 
treae,— Appeal dismissed. 

West ds Po^e.— Hearing concluded. C. A. V. 

Mr. Justice Cimon, who has been appoint- 
ed assistant judge of this Courts to replace 
Mr. Justice Tessier, appears. 

And the Court is adjourned to Jan. 15,1891. 



FIRE INSURANCE. 
(By the late Mr, Justice Mackay.) 
[Begifltered In aooordanoe with the Copyright Act.] 
CHAPTER VIL 
Of Rbpbbsbntation and Wabranty. 
[Ck>ntinaed from p, S75.] 
In the case of Benham v. United States 
Guarantee and Life Assurance Co.,^ the assurod 
had stated a check (by fortnightly examina- 
tion of his accounts) on their secretary whose 
U iSnsl. Law k Bq. R«p., 1852.8^ p. 584. 
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fidelity the defendants had guaranteed. The 
ooort held that all the assnied had done 
was to declare a oourse that he intended to 
porsae, and that it was not a warranty. 

Sappose a ship insured for Rio Janeiro, 
and after the description is written "intended 
to touch at St. Thomas." Surely such a 
clause gives the assured liberty, but he does 
not thereby warrant to touch.^ 

In a case of Notman v. The Anchor Ins, Co»? 
a man's lifid was insured — he "about to 
proceed to Belize/' and he paid an extra 
premium to cover twelve months' residence 
at Beliae. He did not soon goto Belize— not 
for upwards of a year ; afterwards he went to 
Belize, and before twelve months' residence 
there had expired, he died. Held, that he had 
not warranted to go to Belize at any fixed 
time, and that the company was liable. 
2 207. Bwdm of proof. 
Where misrepresentation is alleged, the 
onus of proving it is on the insurers. They 
must prove the representation false, and 
false in a point material. The insurer is to 
have the benefit of doubts. 

In a case of Ftnokes v. ManchMUr and Lon- 
don lAJe Asturanee AMoeiaAon? the Court of 
Queen's Bench held that a mis-statement 
did aot vitiate the policy unless it was wilful 
1 208. MaterialUy ofrepresentoHon is a question 
offacL 
Dner is of the opinion, and such is cer- 
tainly the inference firom the authorities 
cited below, that when the materiality does 
not "depend on the testimony of witnesses, 
but results as a necessary consequence, from 
the nature of the fact: or has been established 
by prior adjudications, it is the duty of the 
judge to give a positive instruction to the 
jury, and that their verdict in opposition to 
his charge would be set aside as contrary to 
law." 

Thus, in regard to the insured's represen- 
tation, that he is the owner of property,when 
he is not the actual and legal owner, but his 
interest is inchoate, equitable, qualified or 

^ And 10 of Gruit's wftxranty pretended. 

See BUiott y. Wihon, 7 Bromi's Cases in P&rliament. 
Liberty to touoh at Leith was held not a warranty to 
do so. 

< Bnglish Jurist, A.D. 1866, p. 7U. 

>Q.B.BiicUod,A.D.1865. 



contingent, the Courts of New York and 
Massachusetts have decided that it is not 
material to the risk, while in the United 
States Cknurts, as well as in Tennessee and 
Illinois, directly the contrary is held, and 
in neither case was the* question of 
materiality submitted to the jury.* This 
would be so in Quebec Jfrovince. If tne 
insuied be proved not owner he cannot 
recover. 

Bunyon, p. 78, says it is the duty of the 
ju dge to see that the jury are not misled by 
the evidence. 

It is the practice of most offices to insert 
the statements or representations, made at 
the time of effecting the insurance} in the 
body of the policy. By this means they be- 
come a warranty, and preclude questions 
from arising upon the subject of the 
materiality or immaterioMty of the statements. 
Representations in life insurance, observed 
Lord St Leonards, in Anderson v. FUzgeraldt^ 
need not be material if false. It is sufficient 
to ask the jury, was the representation, or 
were the statements, false. Secondly, were 
they made in effecting or obtaining the 
policy? 

The judges were asked :— Was it necessary 
for the insurance company to prove on the 
trial that the answers given by Fitzgerald to 
questions twenty-one and twenty-two were 
or was material, as well as fS&lse. All the 
judges answered : That it was not necessary. 
Conditions often apply to material mis- 
representations and go on (as in this case) 
that if any fraud shall have been practised^ 
or any fieJse statements made in or about 
obtaining the policy, the policy shall be null. 
(Per the eleven judges.) 

The words of the assured in his answers 
are to be construed as the words of the 
assurers and most strongly against them if 
ambi guous. {Per the eleven judges.) 

» Str ong T. Maimfacivren' Jtu, Co,, 10 Pick. 40 . 

Curry T. Commonwealih Im. Co,, id» 535 ; FUteher ▼ . 
ComnumieeaUh Int, Co., 18 Pick. 417 ; ^tna In: Co. v 
Tyler, 13 Wend. 607 ; 5- C 16 trf. 386 ; Columbian Ium 
Co.v.Laivrenee, 2 Pet€i8 25; S. C, 10 id. 607: Car 

p enter v. Providence Wathinoton Jm. Co., 16 Peters 

405 ; Brown ▼. WHlianu, 15 Shepley, 262 ; JUiaoie JTut. 

Fire Int. Co. ▼. MarteiUlee ManMfatitvkring Co., 1 

aUm&a 286. 
* 4 Hoase of Lords oases, Bnglish Jurist of 1868. 
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Bepresentations here were embodied in 
the contract. {Per the Lord Chancellor.) 

Bat Lord St Leonards said the ''word 
»* 'false' being used in connection with the 
'* earlier word ' fraud ' means not that that 
<' is merely false, but false to the man's 
'* knowledge, fraudulently false, * the uniruth 
" must be wilful.' The latter branch of the 
" clause I would advise the company to put 
"wilful into— 'wilful' before 'false state- 
" ment.' " Phillips approves, vol. L 
J 209. What is a Warranty f 

A warranty is a stipulation or agreement 
on the part of the insured, in the nature of a 
condition precedent, and as applicable to fire 
policies is usually of an affirmative nature, as 
that the property insured is of the nature 
described in the policy. 

A warranty being in the nature of a con- 
dition precedent, it is quite immaterial for 
what purpose or with what view it is made ; 
but being once inserted in the policy it be- 
comes a binding condition on the insured ; 
and unless he can show that it has been 
strictly fulfilled, he can derive no benefit 
from the policy. 

But sometimes warranties need not be 
alleged as fulfilled, as if they be gathered 
by insurers from the description of the sub- 
ject insured. In such case the insurer ought 
to allege the warranty, and breach of it. 

The meaning of a warranty is to preclude 
all question whether it has been substan- 
tially complied with or not If it be aflSrma- 
tive, it must be literally true ; if promissory, 
it must be strictly performed. 

An express warranty being in the nature of 
a condition precedent, it must appear on the 
face of the policy. 

The stipulations and conditions printed 
upon the same sheet as the policy, and de- 
livered with it, form a part of the policy, and 
are considered as express warranties.* 

Instructions in writing for effecting the 
policy, unless inserted in the instrument it- 
self, do not amount to a warranty, but only 
to a representation. 
J 210. When representations become warranties. 

1 Duumh v. Swi Fire Jnt, Co,, 6 Wend. 488. 



A reference in the policy to the application, 
or to a plan on file in the office, for a further 
description of the subject insured will not 
constitute the statements therein made war- 
ranties.* 

But if the application is in terms made a 
part of the policy, or referred to as forming a 
part of the policy, or if the plan be attached 
to the policy and referred to in it as part of 
it, the statements of the insured, which 
would otherwise be merely representaliona* 
are thereby converted into warranties, and 
are binding upon him as such.^ 

The breach of warranty, therefore, consists 
either in the falsehood of an affirmative, or 
the non-performance of an executory stipu- 
lation. In either case the policy is void, and 
whether the thing warranted be material or 
not, whether the breach of it proceeded firom 
fraud, negligence, misinformation, mis- 
take of an agent, (unless the agent of the 
insurers,) or any other cause, the conse- 
quence is the same. With respect to the 
compliance with warranties, there is no 
latitude nor equity. 
J 211. Warranties affirmative or promissory. 

Warranties in policies are of two kinds : 
Affirmative, affirming something, and prom* 
issory, something to be done or not to be 
done. Both are in the nature of conditions 
precedent^ 

But, query, have they all the incidents ; for 
instance, must all warranties be set out with 
allegations of compliance with them ? or must 
the insurer set them out and defend himself 
by plea of breach of warranty ? It depends : 
warranty from mere description) semUe, need 
not be set out 

The law of the continent of Europe aUows 
substantial compliance with warranty to be 

* Houohton y. Maimfoisturen' /m. Co., 8 Met 114 : De 
Longuemare ▼. Tradesmen' • Ins, Co,, 2 Hall 569 ; Sfeh- 
binpt V. Olobe In*. Co,, id- 633 ; Jeffereon ln9, Co, ▼. 
CotheaU 7 Wend. 72 : Farjnere Itu, Co, v. Snyder, 13 
id, 92 ; S, C, 16 id, 481 ; BurriU y, Saratoga Co, Mut, 
Fire Ine, Co,, 5 Hill, 188. 

2 Burritt v. Saratoga Co, Mut, tire Ine, Co,, 6 Hill, 
18S ; Jenninge y. Chenango Co, Mut, Ine, Co,, 2 Denio, 
75 ; Egan v. Mui. Ine, Co., of Albany, 5 Denio, 326 ; 
Kennedy v. St. Lawrence Co. Mut, Ine. Co.t 10 Bar- 
bour, 285 ; Murdoek v. Chenango Co, Mut, Ime. Oo.^ 2 
Comstook, 210. 

' Chieoeehea y. Louie. S. /Co., 3 Qond. RJa. 
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snfficient. In Louisiana it must be strictly 
performed. 

If there be breach of a warranty, though 
that may not hare led to the loss, the in- 
surers are discharged. And so in case of 
marine insurance in condemnation cases, 
(lb.) 

Insurance was effected upon a distillery 
which it was i^reed should be suspended in 
six weeks. It was used ten weeks. A fire 
occurred in the twelfth week. The action by 
the insured was held to be not maintainable; 
be had violated the contract And this 
applies to buildings and merchandise.' 

The rule, which prevails upon sales of pro- 
perty, that a warranty does not extend to de- 
fects which are known to the purchaser, 
does not apply to warranties contained in 
contracts of insurance.' 

The only question is whether the thing 
warranted has taken place, or be true or not ? 
If not, the insurer is not answerable for any 
loss, even though it did not happen in conse- 
quence of the breach of the warranty.' 

Twelve pails full of water were agreed to 
be kept on each flat of a building. The fact 
of their not being kept was held fatal ; though 
had they been, it could not have prevented 
the lire.* The above is the promissory war- 
ranty of the authors. 
i 212. Papers cUtached to or folded up in policy. 

Where a slip of paper describing the state 
of a ship, the particulars of the voyage, etc., 
was wafered to a policy at the time of sub- 
scribing, Lord Mansfield held that this was 
not a warranty, nor to be considered part of 
the Policy, but only a representation, Bize v, 
Fleteher^ But the circumstances of the case 
must be looked at. If ** conditions of insur- 

» Qttwition.5 Feby., 1856 ; Sirey, A.D. 1856, 1, p. 4*1. 

* Jenningt ▼. Chenango Co, Mut. In». Go,, 2 Benio, 
75 ; JTeimAly ▼. St. Lawrence Go, Mat. lug. Co.^ 10 Bar- 
boor, 285 : VandevooH y. Columbian Int. Co., 2 Caiaes, 
155 ; Cheriot .▼. Barker, 2 Johns. 346 : Higainaon x. 
i>a^.l3Ma88.96. 

» Fuwltr r, jfStna Fire Ins, Co.,B Cowon, 673 : S. C, 
7.W©nd. 270; Duncan ▼- Sun Fire /«*. Go, 6 Wend. 488; 
Farmert' In*. Co. ▼. Snyder, 16 Wend. 481 ; Burritt v- 
Saratoga Co. Mui. Fire In». Co., 5 Hill, 188 : Gate* v. 
Madieon Co. MtU. Ina, Co., 2 Comstock, 44. 

« Qarrtar. ProvindfU Ine, Co,, 20 U.C.Q.B. Rep. 201. 

UDoOgl. 



anca " be wafered to a policy they may make 
warranties. 

In Bize v. Fletcher, how was it? Lord 
Mansfield did hold it a written representa- 
tion binding on the insured. That is all that 
it was pretended by insurers to be. They 
held that by it the voyage of the ship ins ured 
was restricted, but restriction such as alleged 
to be was not found to be derivable from the 
slip of paper, and the policy was clearly pro- 
tective of the amplest voyage. Where evid- 
ence was offered to prove that a written 
memorandum enclosed in the policy was 
always among merchants considered as a 
part of the policy, Lord Mansfield held, that 
whether this was or was not a part of the 
policy, was a question of law, and therefore 
that such evidence could not be received, and 
that a written paper, by being folded up in 
the policy, did not become a warranty.^ 

But it is sufficient that the warranty appear 
upon the face of the policy, although not 
w ritten in the body of it. If it be written in 
in the margin, either in the usual way, or 
transversely, it being part of. the written 
contract when signed, it will be a good war- 
ranty. 

Any paper or application referred to in the 
policy is a warranty by the Royal Insurance 
Company conditions. 



GENERAL NOTES, 
Oaths vs Indian Courts.— The Ad7ooate-(}enoral 
of Bengal, in addressing the High Court recently on 
the subject of Mohammedan oaths, in the old Supreme 
Court of Calcutta, said that the Moslem interpreter 
employed in administering oaths to witnesses made a 
good deiU of money* by means of a private understand- 
ing with the witness as to the mode of adjuring him. 
The form binding on the Mohammedan conscience is 
to make the Koran rest on the head while the oath is 
administered. But if the Koran is skilfally held just 
above the head, so as not to be in actual contact with 
it, the form is not valid and the oath not binding. 
Many witnesses were thus enabled, through the aid of 
the interpreter, to lie without perjury. In an insoU 
vency case, in which a Jew sought the benefit of the 
Act. a well-known barrister represented an opposing 
creditor. His instruction had been to question the 
applicant in regard to certain matters in which his 
answers, if affirmative, would disclose va lid ground 
for refusing the application. To the surpri se of coun- 
sel the Jew denied everything, and it seemed as if his 
instructions were not correct. At this jtmoture it was 

» Doagl, 12. 
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suggested that the Jew be required to swear on the 
life of his soa. The advocate pot this anosoal sugges- 
tion to the presiding judge (Sir J. Oolviile), who 
adopted it, and the Jew was adjured aooordingly* The 
same questioas were again pat to him, but this time 
they elicited affirmative replies, and counsel's object 
was aosomplished. 

Thb Nbwsp4PKbs of thb Wokld.>— The number of 
newspapers published in all ooantries is estimated at 
41,000; 24,0J0 appearing in Earopa. Germany heads 
the list with 5,500, then comes France with 4.100, Bag- 
land with 4,000, Austria- Hungary with 3,500, Italy with 
1,400, Spain with 850, Russia with 800, Switterland 
with 450, Belgium and Holland with 900 each, and the 
rest is published in Portugal, the Scandinavian and 
the Balkan countries. The United States have 12,500 
newspapers, Canada has 700, and Australia also 700. 
Of 300 journals published in Asia, Japan alone has 
20O.< Two hundred journals appear In Africa, and 
three in the Sandwich Islands. In the principal lan- 
guages there are published 17,000 newspapers in Eng- 
lish, 7,500 in German, 6,800 in French, 1,80'J in Spanish, 
and 1,590 in Itolian. 

Stopping an Expbbss TR4iN.^The charge against 
Mr. Fountaine* of Norford Hall* justice of th^ peace* 
deputy-lieutenant of Norfolk, and master of the West 
Norfolk Foxhounds, of stopping a Great Eastern ex- 
press train on March 18, was heard at Swaflfham 
Quarter Sessions on July 9. The station-master at 
Eastwinch having declined to stop the train, the de- 
fendant went into the foar>foot way, threw up his arms, 
and caused the driver to draw up. He then entered 
and proceeded on his journey. Letters from the com- 
pany had been ignored. Defendant now pleaded 
guilty, and after a long address from the chairman, 
Lord Walsingham, he was fined £25, and bound over 
in the sum of £100 to keep the peace for six months. 

Libelling Judges. ^Thomas Beardmore, who has 
been residing in Duke street, Southport, but who was 
formerly a farmer at Hipstone, in Staffordshire, was 
charged in the Police Court on July 11th, with sending 
cards through the post oontiiining offensive writing. 
Some time ago the defendant was a litigant before 
Jud^e Jordan and lost his case. He afterwards com- 
menced writing libellous postcards, and for a libel on 
Jadge Jordan he was sentenced to six weeks' imprison- 
ment and a fine of £20 for contempt of Court. Not 
paying the fine, he suffered a further imprisonment of 
seven months, and sabsequently he commenced send- 
ing postcards to all connected with his trial, from the 
Lord Chancellor downwards. He was now fined 408. 
and costs in three cases, or a month's imprisonment 
for each. 

Prolonged Sittings.— Some extraordinary judicia' 
doings are reported from Queensland, Australia. The 
presiding judge was in a hurry to get away, and tried 
cases oontinuously for thirty-six hours. At one stage 
all the available jurors were occupied in considering 
verdicts, and, not to lose time, the judge ordered the 
doors of the court room to be locked, and then 
impounded every person in the audience qualified to 
8er\'e. Many of the jurors were so exhausted by con- 
tinuous service that they fell asleep in their seats, 
but the trials wen on. 



INSOLVENT NOTICES. ETC. 



Qiuhw Qffloial Oazettji^ Nop. 29. 



Jttdieial AbamtionmgnU, 

John £. Bradford, trader. bMhnte, Nov. 26. 
Gendron & Gauthier, traders, village of Megaotio, 
Nov. 25. 

Curaton ofipopUed' 

Be Uiric Baril, Gentilly.— Bilodean & Renaad, 
Montreal, joint curator, Nov. 22. 

Ee M. J. Dayet A Co., wine merchants, Quebeo.— N* 
Matte, Quebec, provisional guardian, Nov. 20. 

Be Alphonse Durand, contractor.— D. GuilbauU and 
P. E. MoConvllle, Joliettei joint curator, Nov. 17. 

Be Kenniburgh & Boyoe, traders, Lachute.— G. J. 
Walker and W. J. Simpson, Lachute, joint curator, 
Nov. 20. 

Be Plaoide Laroohelie.— F. A. Meroier, St. Miehel 
d e Belleohasse, curator Nov. 26. 

Be J* H.Marceau'A Co., Montreal.— Kent & Tar- 
ootte, Montreal, joint curator, Nov. 24. 

iSe George Rh^ume.— Pierre F. Renault, pariah of 
St. Francis, curator* Nov. U, 

Dividend*' 

Be B^noni Beaudin.— First and final dividend, pay- 
able Nov. 16, C. Desmarteau, Montreal, curator. 

Be Gilbert Currie Campbell.— Dividend, H. Hart- 
land, Ormstown, curator. 

Be Macy fi^langer, wife of Joseph Labelle.— First 
and final dividend, payable Dec. 10, A. F. Gervais, St 
John, curator. 

Be Henri ette Dompierre. -First and final dividend, 
payable Deo. 16, W. A. Caldwell, Montreal, curator. 

i2^ Wilbrod Dor6, grocer, Quebeo. ^First and final 
dividend payable Dec. 15, H. A. B6dard, Quebeo, cu- 
rator. 

Be Joseph N. Massicotte.— Dividend, B. Audette, 
'Farnham* curator. 

Be Amable D. Poroheron.— First and final dividend, 
pas^bleDec. 17, Millier & Griflith, Sherbrooke, joint 
curator. 

Be L. L. Raymond, L*Ange Gardien.— Seoond and 
final dividend, payable Dec. 18, A. W. Wilks, Mont- 
real, curator. 

Be A. F. Weippert & Co.. grocers.— First and final 
dividend, payable Dec. 16, H. A. B^dard, Quebec, cu- 
rator. 

Separaiion a§ to property, 

Zo^ Benoit vs. Dominique DetaateU, Jr., farmer, 
parish of St. Pie, Nov. 24. 

Julie Boulais vs. Jean Bte. Barrd, farmer, Ste 
Marie de Monnoir, Nov. 8. 

Sophranie Lemire dit Marsolals vs. Isaie Forget dit 
D^patie, contractor, Nov. 22. 

Almalde T^treauU vs. Sergius Arohambanlt, trader* 
Ste. Th^odosie, Nov. 17. 
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REMINISCENCES OF THE FRENCH 
BAR. 

In 1839, theie was published an extremely 
amusing and intereBting book, entitled "Son- 
venin de M. Berryer, Doyen des Avocats de 
Parifl de 1774 k 1838.'' The author, M. Ber- 
ryer, the father of the celebrated orator of 
that name, entered the profession of the law 
in 1774, and continued in active practice up- 
wards of sixty years. 

He was the first advocate who conde- 
scended to plead before the revolutionary 
tribunals, and he was concerned more or less 
in almost all the causes of consequence 
which came before them. His reminiscences 
ccxnsequently comprise the ancient rigimet 
the transition period, and the established 
order of things ; and they are narrated fully 
and frankly, in clear, easy, familiar language, 
with some of the caution taught by ex- 
perience, but with none of the garrulity of 
1^. They have, moreover, a merit which few 
French contemporary memoirs possess,— 
that of authenticitv. 

M. Berryer begins his work by describing 
the courts of law as they existed when he 
first entered on his novitiate. At the head 
stood the Parliament of Paris,— an august 
and erudite body, justly venerated for the 
fearlessness with which, on many trying oc- 
casionst they had refused to register the 
arbitrary edicts of the Crown. This body was 
divided into chambers, which held their sit- 
tings in the Palais de Justice, — a building 
which rivalled Westminster Hall in the rich- 
ness and variety of its associations, though 
far inferior in architectural magnificence. 
Around the Parliament of Paris were clus- 
tered a number of inferior jurisdictions, 
closely resembling those of which the ancient 
judicial system of England, and indeed of 
every country with feudal institutions, was 
made up. There existed provincial parlia- 
ments and other local tribunals, it is true,— 
fot the administration of justice in France 



was never centralized ; but what with appel- 
late and exceptional jurisdiction, the con- 
course of suitors to the capital was immense. 
A countryman inquired of a lawyer whom 
he saw about to ascend the grand staircase 
of the Palais de Justice with his bag of 
papers, what that great building was for. He 
was told it was a mill. " So I see now," was 
the reply; "and I might have guessed as 
much from the asses loaded with bags," 

It is a remarkable circumstance, that a 
great majority of the public buildings of Lon- 
don are of comparatively rdcent date, those 
which they replaced having been destroyed 
by fire. The same fate has befallen the pub- 
lic buildings of Paris ; and M. Berryer states 
that the immense vaulted galleries which, 
from the shops established in them, had pro* 
cured the Temple of Justice the name of the 
Palais Marchand, were swept away by a con- 
flagration in 1774. 

He also duly commemorates the Grand 
Chfttelet, the seat of sundry metropolitan 
jurisdictions, and relates some curious cir- 
cumstances regarding the ancient debtors 
prisons, — the Fort-VEvfique and the Concier- 
gerie. 

In the former was confined no less a per- 
son than Maximilian, the reigning Duke of 
Deux Fonts, afterwards King of Bavaria. In 
the latter, M. Berryer tells us, a rich English- 
man, Lord Mazareen, was detained during 
many years for a large sum due on bills of 
exchange, which, though possessed of ample 
means, he obstinately refused to pay, on the 
ground of his having been cheated out of 
them at play. He lived at the rate of more 
than a hundred thousand francs a year, kept 
open table, and had his servants and car- 
riages. 

A second edition of Lord Masareen ap- 
peared more recently in the person of an 
American, Mr. Swan, who was confined 
twenty-two years in St Pelagie. This gentle- 
man was in the habit of publishing memo- 
rials against his detaining creditors, which 
be invariably commenced by stating that 
be possessed more than five millions (francs) 
in the United States ; that it would be easy 
for him to pay twenty times the amount of 
the claim, but that it was unjust, and bis 
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oonsdenoe did not permit him to parchase 
nia liberty by a dastardly sacrifice. Bwan 
was nearly fifty-two years of age when he 
was arrested; he was seventy-foar at the 
period of his releaaoi which he owed to the 
revolution of July. He died two months 
afterwards. 

But to return to M. Berryer. After descri- 
bing the mode of becoming an advocate, 
which in those days was much the same as 
at the present day, the author tells the fol- 
lowing anecdotes :— 

'* Le Maitre, a celebrated advocate of the 
age preceding, used to amuse himself during 
the vacation by going into the country, incog- 
nito, and pleading causes for the peasantry. 
On one occasion he made such an impression 
that the provincial magistrate told him he 
did wrong to waste his splendid abilities on 
trifling matters in the provinces. ' Go to 
FariS) you will there find a fitting field for 
them; you will become the rival of the 
famous Le Maitre I ' " 

On another occasion, Le Maitre, having 
introduced several Latin quotations with 
the view of embarrassing the judge, provoked 
a curious addition to the judgment: "We 
fine the advocate a crown for having ad- 
dressed ns in a language which we do not 
understand." 

An advocate, by way of accompaniment 
to his speech, was flourishing about his hand 
in such a manner as to show off a magnifi- 
cent diamond ring. He was young, good- 
looking, and pleading for a lady of quality 
who had demanded a separation ftx)m her 
liege lord. The husband, who happened to 
be present, interrupted him in the midst of 
his appeal, and turning to the magistrates, 
said: "My lords, you will appreciate the 
zeal which M— is displaying against me, 
and above all, the purity of the grounds on 
which he relies, when you are informed that 
the diamond ring he wears is the very one 
which I placed on my wife's finger on the 
day ofthatimionshe is so anxious to dis- 
solve.** The Court, says M. Berryer, rose im- 
mediately ; the cause was lost, and the ad- 
vocate never had another. What adds to the 
point of the catastrophe, is the fact that it 
does not appear that the husband's state- 



ment had the slightest foundation, or that 
he entertained any suspicion of the sort 

Gerbier, the Erskine of the French bar 
when M. Berryer first joined it, had a fine 
Roman head, with a voice of great compass, 
and his action was peculiarly impressive. He 
consequently excelled in passages where a 
dramatic effect was to be. produced; and 
these may almost always be introduced with 
little risk of failure in France. Thus, in his 
defence of the brothers Du Queyssat, tried 
for a cowardly murder, he introdnoed the 
Chapel of the Palatinatei in which the sword 
of one of them, a gallant soldier, had been 
suspended by the express command of his 
general, and demanded if this could be the 
same sword which had been basely turned 
against the murdered man. 

The peroration of his speech for the 
Bishop of Noyon, prosecuted by his own 
chapter, affords another example of his style : 

'^ It once fell to the lot of Constantino the 
Great to receive at his imperial levee several 
deputies from the clergy, who came to de- 
nounce the shamefully irreligious conduct 
of the primate, their chiefl To these virulent 
accusations, the prince, after having listened 
to them with the most conscientious atten- 
tion, made answer : ' My duty and yoors 
are to place no faith in suspicions, which the 
impious may be anxious to raise against 
the sacred character of the primate ; so that 
—to suppose an impossibility— if I surprised 
him in the very act of sin, I would cover 
him with my pujrple ! ' It is now for yoo, my 
lordsi to cover by your decree the sacred 
person of the Bishop of Noyon." 

Gerbier, aware probably of his weak point, 
was wont to get two of the best lawyers to 
to discuss the merits of his great causes in 
his presence. He then chose his topics and 
formed his plan, but trusted to the inspira- 
tion of the moment for the language and the 
imagery. That the required ^id migbt be 
constantly at hand, he had always an advo- 
cate or two content to play the part of cram- 
mers in his cabinet. It was said that Gerbier, 
in a single cause, had received a fee of 300, 
000 francs. 

M. Duvaudier— an able advocate, though 
of inferior celebrity, whom the high society 
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of Paris received on a footiDg of equality— 
had an aged client, a woman of quality, who, 
in the intoxication of success at the happy 
tenninalioa of a suit, conceived the idea of 
presenting a fee in a novel manner. She re- 
paired first to a notary, by whom she qaused 
the grant of an annuity of 4,000 francs a year 
to be prepared; then to a coachmaker's, 
where she ordered a handsome carriage ; to 
a horse-dealer, of whom she purchased two 
superb horses ; lastly, to a tailor, who, by a 
day named) was to make complete liveries for 
coachman, footman, and porter. 

On the day chosen by the lady, M. Duvau- 
dier was summoned to the Palais for another 
suit At its termination, he was accosted by 
his servant, attired in livery, who informed 
him that Madame Dnvaudier had given or- 
ders for the carriage to come for him. M. 
Duvaudier, a little surprised at the dress of 
his servant, decided, notwithstanding, to fol- 
low him, expecting to learn the key to this 
enigma from his wife. On reaching the car- 
riage, his surprise increased at finding the 
coachman similarly arrayed. The footman, 
(m opening tiie door, begged, in Madame Du- 
vaudier's name, that he would look at a 
paper which he would find under the cushion. 
This was the deed for the annuity destined 
to maintain the equipage. 

Toward the close of 1789, the principal tri- 
bunals were broken up, and the order of ad- 
vocates was suppressed. New courts were 
established, and suitors were permitted to 
appear by deputy, so that the pubUc gained 
nothing beyond the substitution of a set of 
ignorant adventurers for a body of men dis- 
tinguished by learning and integrity. A 
small proportion of the ancient bar continued 
the practice of their profession under its new 
titles* and amongst the most conspicuous was 
M, Berryer. 

A remarkable suit was instituted by the 
journeymen carriers against their masters for 
the amount of a certain percentage on their 
wsges, retidned during many years, as the 
masters alleged, to form a fund in case of 
sickness. The journeymen were represented 
by M. Berryer, who seems to have enter- 
tained no veiy exalted opinion of the justice 
of their claim. But at the time in question, 
it was a crime of the deepest dye to be apro- 



prietor or ^ capitalist Equal rights required 
unequal judgments, and Le Boy-Sermaise, 
a judge of the genuine democratic school, 
decided almost without hesitation for the 
journeymen. 

This worthy was once trying a cause be- 
tween two peasants, regarding the property 
in a field. The claimant produced a deed 
which had nothing to do with the question. 
The defendant relied upon lopg possession 
exclusively. '*How long?" inquired the 
judge. " Why, citizen president, from father 
to son, eighty or ninety years at least" ^ In> 
that case, my friend, you ought to be satis- 
fied : each in his turn ; it is now your adver- 
sary's." He ordered the claimant to be put 
into possession without delay.— 2V Qreen 
Bag. 

COUR SUPERIEURE. 

Malbaib, juiilet 1890. 
Qyram GAQisi, J. 

B0UGB4BD V. BlAOKBDBN. 

CerHorari^QiuHonnemmt pow la paix. 

JUGB : — Que Uplaignant gurpourndkpour oaijh 

Honn^ment pour la paix, doit itre present 

d Venqu^U, povr itre trantgwstwnni par 

Vineulpi; 

QuerenquitefaUe mVabgence dupUxignatU donne 

lieu d certiorari, n VaocuBi exige aaprSsence. 

Fbr Curiam. — L'accus^ sur demande de 
cautionnement pour la paix, n'a pas droit 
de contredire les faits articul^s contre lui ; 
mais il a le droit de transquestionner le plai- 
gnant et oeiix qui d^posent contre lui. Voir 
Lanct^t qui cite Woolrych. Carter, Traits sur 
les conv. som., p. 189. 

** He cannot be allowed to controvert the 
" facts stated in the complaint, but he should 
'<be permitted, from the cross-examination 
" of the complainant or otherwise, to estab- 
" lish that the complaint is preferred from 
** malice only." 

•Le juge de paix doit faire comparattre le 
plaignant, si Taccus^ Texige, pour le trans- 
questionner. 

6'il n'en ^tait pas ainsi, si l'accus6 n'avait 
pas au moins le droit de transquestionner le 
plaignant, les citoyens les plus respectables 
ne seraient-ils pas k la merci du premier 
venu qtu voudrait porter une plainte contre 
eux? 
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Je crois que le fait de priver, en pareil cas, 
Vaccaa6 de Pavantage de transquestioimer le 
plaignant, eet suffisant pour jolstifier l'6ma- 
nation d'tin bref de certiorari, 

Suivant moi, le juge de paix qui, dans une 
caose ordinaire, ott Vaccos^ pent offrir nne 
d^ense, faire entendre des temoins, etc., etc, 
refhserait & ce dernier le droit de transques- 
tionner les temoins 4 chaige, commettrait 
une gr&VQ injustice, un abus de pouvoir suf- 
fisant pour justifier V^manation d'un bref de 
certiorari. A plus juste raison doit-il en 6tre 
ainsi quand TaccuB^ n'a pas d'autre droit que 
celui de transquestionner. 

Quant & savoir s'il y a lieu k certiorari sur 
demande de cautionnement pour la paix, je 
n'ai aucun doute & ce sujet 

Tous ordres ou jugements des juges de 
paix peuvent ^tre ^voqu^s & la Cour Sup6. 
rieure par certiorari. 

Voir d'ailleurs, New Digest of cases on 
criminal law, vo. Articles of the peace. 

" The Court of Queen's Bench has authority 
" to examine the allegations contained in 
" articles of the peace when they are brought 
" up by certiorari, and to quash the articles, if 
" no sufficient offence is alleged to justify the 
*' justices in ordering the defendant to give 
" sureties of the peace." 

Angers dc Martin for complainant 

/. S. Perrauit for accused, 
(a A.) 



CIRCUIT OOUET. 

MoKTBBAL, December 13, 1888. 

Chram Lobangeb, J. 

SiinB et d, V. Bluubnthal et vir. 

Note given to creditor to secure his assent to 

composition. 

The action was brought on a promissory 
note against the defendant, the maker there- 
of, who pleaded that the note had been given 
to the plaintiffs to secure their assent to a 
composition effected by the defendant with 
her creditors ; that this was a fraud on her 
other creditors, that the consideration was 
illegal and the note was in consequence void- 

Orankshaw, for defendant, cited in support 
of his plea, Sinclair v. Henderson, 9 L. C. J* 
806; Doyle v. Prevost, 17 L. C J. 307 ; Prevost 



V. Pickle, 17 L. G J. 314; DeceBes v. Baira$ul, 
21 L. C. J. 291 ; McDonald v. Senez, 21 L. C. J. 
290. 

Dudos, for plaintifis, submitted, 

la That the note was valid and considera- 
ration legal: — Qreenshields v. Plamondon, 8 
L.C. J. 194; PerravUv, Lonn, 8L. C. J. 196; 
Bank of Montreal v. Avdette, 4 Q. L. R. 254. 

2o. That the cases relied upon by the de* 
fendant had all been decided under one or 
other of the Insolvent Acts of 1864, 66, 69 
and 75 and were therefore not applicable. 

3o. That the defendt^nt could not plead her 
own fraud : — Oareau v. Gareau, 24 L. C J. 
248; Lehlanc v. Beaudoin <k Bedard, 2 R.L. 
625 ; Dorion & Dorion, 3 Q. B. R. 376 ; Cha- 
pleau V. Lemay, 14 B. L. 198. 

The Court held, following Chapleau v. Lf 
may, that an insolvent debtor, who makes a 
composition with his creditors, and who, to 
obtain the assent thereto of one of them, 
enters into a private agreement with him, 
cannot subsequently plead the nullity of this 
agreement 

McOormick, Dudos dc Murchison for plain- 
tiffs. 

James Orankshaw for defendant 
(a A. D.) 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

[R6gifter«d in aooordanoe with the Ooprright Aet] 

CHAPTER VIL 

OF BBPBB9BNTATI0N AND WARRANTY. 
[Continued from p. 891.] 

2 213. Construction of warranties and repreaentr 
ations. 

Every statement upon the &ce of the policy 
is not necessarily a warranty. It most» in 
orfler to be a warranty, relate to the risk, and 
contain something more than " facts inci- 
dentally expressed, or introduced by way oi 
recital, or to identify the subject insured, 
and not purporting on the face of the policy 
to be stipulations." ^ 

Where warranties are supposed by the in- 
surers to be involved by the description of 
the subject insured, must breach of them be 

1 1 Phillips Ins. Co., 41S : Wood ▼. Bartford Fire 
In$. 09»> 18 Conn. 583. 
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pleaded, and if not, are they not waived 7 It 
ought to be sa^ 

Where a policy was issued against sea- 
risks only on the ** good British Brig, called 
the John/' it was held that this description 
did not oonstitnte a warranty that the vessel 
was British, because the risk of capture being 
excluded from the policy, the national 
character of the vessel could have no relation 
to^ or effect upon the risk.' 

Also where in a policy against fire, the 
premises insured were described as occupied 
by a certain individual as a private resi- 
dence, it was held that this did not amount 
to a warranty that that person would con- 
tinue to be the occupant during the* whole 
duration of the risk ; and that if it was a 
warranty at all, it was merely one that he 
was the occupant at the date of the policy, 
and BOiembU, if the policy said, *' intended to 
be occupied by assured as a private resi- 
dence."* 

Thtf Court, however, held in O^Neil v. 
Buffalo Hre Inn. Co,, that if a £Act is in 
ezpreBB terms tvarranted, it will be considered 
a warranty, and must be literally fulfilled, 
notwithstanding its unimportance and entire 
disconnection from the risk, but where it is 
otherwise, and is sought to be made a wai^ 
ranty because it is stated upon the face of 
the policy, it must relate in some degree to 
the risk. 

iimould favors the rigid rule that every 
allegation in the policy amounts to a war- 
ranty and must be literally fulfilled. 1 
Amould, Ins. p. 584, Perkins^ Ed. 1850 ; while 
Phillips recognizes the distinction taken in 
the cases above cited, but holds that it must 
be rigorously confined to cases where it 
plainly appears that the fact alleged could 
not possibly, in the opinion of any man, 
have any relation to the risk assumed. 
1 PhUlips, Ins, 418. But it will be presumed 
that every fSetctJ stated in the policy does 

' MavaU t. MiiTord, 6 A^. k E. 

■ Maekie r.PhammU, 3 Binney, 963 ; and aee also a 
dietnm of BntherUnd, J i to the same eflfeot in iVonctit 
T. Ocean Im$. Co,, 6 Cowen, 430. 

^(/NeU r. Buffalo Firtlna, Co., 3 Comstook. 122 ; 
See also CatUn t. Sprinefidd Fire Int. Co,, I Bamneri 
4ML 



relate to the risk, until the contrary is 
shown, id. 

In the Sexton case,^ the judge said the 
statement in descriptions or policy that 

hovLse insured is distant feet from other 

buildings, make a warranty. Some judges, 
in other cases, say if only moveables are in- 
sured, and such statement as to buildings be 
incorrect, that the insured may yet recover. 

In Blood V. Baward Fire Ins. Co.,* it was 
held that a statement that the building in- 
sured is fastened up and occupied only occa- 
sionally for a stated purpose, although a 
warranty by th§ express terms of the policy, 
is only a warranty of the then situation of 
the property, and is not a warranty that it 
shall so continue. A change in the use of 
the buildicg, not increasing the risk, will not 
of itself avoid the policy. 

In Bay StaU Glass Co., v. Peoples Fire Ins. 
Co.f to the question. What is used for fuel ? 
the applicant answered coal, wood and resin 
in small quantity. The answers were made 
warranties, and one condition on the policy 
was that the insured should notify the com- 
pany of any change or alteration of risk. 
Held, that this was a warranty of the (hm 
existing habit or custom, which might after- 
wards be changed if in good faith, and so 
that the risk was not increased. 

A statement by the assured that a 
machine in the building insured " is for 
burning hard coal,'' is not a warranty not to 
bum other fuel.^ 

But the courts will look into the intention 
of a warranty, and will not construe it more 
strictly than it really imports. 

In an application for insurance on a build- 
ing, which was in terms referred to in the 
policy as forming a part thereof; occurred 
the question, " How bounded, and distance 
from other buildings if less than ten rods." 
The answer in the same application stated 
the n«ar^< buildings on the several sides of 
the insured premises, but did not mention oil 
the buildings within ten rods. Held that 

1 9 Barbour. 

« Monthly Law Reporter. A.D. 1858, Supreme Court, 
Mass. 
3 Monthly Law Reporter, A.B. 1857, p. 506. 
^mUmY.KmovUmIhit.In».Oo., 7Barfo.670. 
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sach answer was not a warranty, that there 
was no other building within that distance 
than those mentioned.^ 

But aiiter, when the question in the appli- 
cation was '' relative situation as to other 
buildings, distance from each if less than ten 
rods.* 

Per Story, J., in Catlin case :— " Suppose 
a policy against fire insuring* the house of A 
in Boston described as occupied as a dwel- 
ling house, would the policy be void, if the 
house should cease for a time to have a 
tenant? Such a doctrine has nevei" been 
asserted." 

If asked how many stoves in the house 
the applicant say two when there are three 
or six, the untrue statement will avoid the 
policy) where the statements in the applica- 
tion are stipulated warranties.^ 

Suppose A to insure a house bought* by 
him by this description: — A house in the 

parish of upon the lot of land next to 

in which house the assured intends 

to reside and in which he has now a servant 
man. Does that warrant that he should 
reside ? No ! he need never reside. 

A statement on a plan, or diagram, that 
ground contiguous to the buiJding insured is 
** vacant " does not amount to a warranty 
that it shall continue vacant during the con- 
tinuance of the risk. (373) 3, Kent's Com, 
No ; unless the vacant land were property of 
the insured. K it were, and if insured himself 
were to build upon it, after effecting a policy, 
and if extra hazard was created by the new 
building, the insurer would be free. Stetson 
v. Mass, M, R J. Co, 4 Mass. R But if 
extra danger or hazard not proved, policy not 
to be voided. 

Tf the diagram be part of the policy, would 
it not be warranty ? Yes. In the case of 
Stebbins v. The Olohe Ins. Co,, 2 Hall, the 
diagram was not part of the policy. 

1 Oate» y. Maditon Co. Mui, In; Co., 2 Conutook, 43 : 
S. C,» 1 Selden, 469. 

' BuniJa y. Saratoga Co. Mut. Jna. Co.', 5 Hill 188 ; 
JenninoB y. Chenango Co. Mut. Im, Co., 2 Benio 75 ; 
See also C^Neil y. Bvffalo Fire In». <7o.,8ComBtook 
122 ; CaUin y. Springfield Fire In». Co., 1 Samner 434 ; 
SougJuonY.Man^faeturert' Mut. Ins. C^?., 8 Metcalfe 
125. 

» C^NeiU y; Ott. Agr. Im. Co., rol. 80, C. PI .Rep. 



MayaU v. Mitford (6 Ad. A E.) was a i 
of insurance of machinery in mills, and 
assured '< warranted that said mills are brick 
built, warmed and worked by steam, Hghted 
by gas, and vnyrhed by day only; ^ it was held 
that the stipulation as to working by day only 
meant that the usual cotton manu£actare 
carried on by the mills in the day time 
should not be carried on at night; and that 
it was not a breach of the warranty that on 
one occasion, in order to turn machinery in 
an adjacent building, the steam engine and 
certain perpendicular and horizontal shafts in 
the mill were at work. 

Macmorran k Co,^ cotton and woollen spin- 
ners, insured goods and machinery in their 
mill, with the Newcastle-upon-Tyne Fire In- 
surance Company. The policy was dated 
April 16, 1806, and contained a receipt for 
the premium, which was accounted for to the 
company by Hamilton, their agent at 
Glasgow, through whom the insurance had 
been effected. The policy was retained by 
Hamilton till September 5, 1805, when it was 
deli vered to the insured upon their paying 
him the premium. 

Printed i»*opoBals formed part of the 
contract, and besides being referred to, a 
copy was delivered to the party insuring ; 
and it was there set out, among other things, 
that if any " person or persons shall insure 
" his, her or their houses, mills, &c, and 
'* shall cause the same to be described in 
'' the policy otherwise than as they really are, 
'' so as the same shall be insured at a lower 
" premium than proposed in the table, such 
" insurance shall be of no force." 

December 7, 1805, the mill was burnt, and 
the insurers refusing to pay, the insured 
brought an action before the Court of Session, 
concluding for payment of £1647 and interest 
from December 7, 1805. The insurers stated 
several reasons of refusal to pay : first, that 
there was fraud and false swearing as to the 
amount of the loss ; second, that the fire was 
intentional ; thirdly, the mill was warranted 
of first class. 

Upon proof it appeared that there was no 
foundation for charge of intentional firing ; 

^I^ewcaetle Fire Inaurance Oompang y. Maemorran d: 
Co., 8 Dow. 266. 
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bat it also appeared that at the date of the 
policy the premiees were of the second class, 
contnuy to the warranty. In answer to this 
it was alleged that Hamilton, the agent, had 
taken it for granted that the premises were 
of the first dass, and made oat the policy 
aooordingly, without any representation Qn 
the part of the insured ; and that before the 
policy was delivered, the premises had been 
altered so as to bring them within the first 
class. The Court below decerned against 
the insurera and they appealed. 

Lord Eldon, C— This is an appeal by the 
Newcastle Company from a judgment of the 
Court of Session, by which they were held 
liable in the payment of a sum of £1647 
upon a policy of insurance, and the question 
is» whether this judgment was right or not ? 

The policy described the subjects insured, 
and then followed the words " warranted 
*' that the above mill is conformable to the 
" first class of cotton and woollen rates 
** delivered herewith." 

The materiality of them consisted in this, 
that if the mill was not of the first class, a 
larger premium ought to have been given. 

The appellants represent that in the second 
set of proposals for the insurance of cotton 
mills, Ae., certain classes of buildings were 
specified, according to the particulars of 
which the premium is at a higher or a lower 
rate. 

Thus, class 1 comprehends "buildings of 
" brick or stone and covered with slate, tile, 
" or metal, having stoves fixed in arehes of 
" brick or stone on the lower floors, with 
" upright metal pipes carried to the whole 
*' height of the building, through brick fiues 
" or chimnies, or having common gprates, or 
** close or open metal stoves or coakles stand- 
" ing at a distance oi not more than one foot 
** from the wall, on brick or stone hearths, 
<* surrounded with fixed fenders.'' I request 
your'lordships' particular attention to the 
words following, '' and not having more than 
'* two feet of pipe leading therefrom into the 
"chimney," &c 

Class 2 comprehends " buildings of brick 
** or stone, and covered with slate, tile, or 
** metal, which contain any singeing frame, 
^ or any stove or stoves having metal pipes 
" or fines more than two feet in length," kc 



This mill was burnt apd an action was 
brought to compel payment As to the 
defence that the premises had been wilfully 
set on fire, there was no ground for it ; and the 
Court of Session seems to have thought that 
there was no ground for the imputation of 
fraud and overvalue. 

But there was another very material point 
of defence stated, that this mill whidi was 
warranted as being of the fint class, with a 
pipe of two feet, was in reality of the second 
class; and that being of the second class 
whether there was fraud or not; whether the 
mis statement on the part of the insured 
arose frx>m fraud, or from mere error or in- 
attention, or the mistake of an agent, (unless 
they were misled by the agent of the New- 
castle Company,) or from whatever other 
cause, the contract never had efiect 

Evidence was gone into as to whether the 
mill was of the firet or second class. The 
Court of Session seems to have thought it 
immaterial whether it was or not. But if 
the mill was warranted as of the firet class 
and was really of the second the judgment 
of the court below was clearly erroneous ; for 
it is a first principle in the law of insurance 
on all occasions that where a representation 
is material it must be complied with ; if im- 
material, that immateriality may be inquired 
into and shown ; but that if there is a war- 
ranty, it is part of the contract that the 
matter is such as it is represented to be. 
Therefore the materiality or immateriality 
signifies nothing. The only question is as 
to the mere fact 

My impression is, that the mill was not 
such as it was warranted to be, and that 
therefore all consideration of fraud or over- 
value is out of the question, unless it can be 
efiectually answered that the insured were 
misled by the insurers or their agent 

They say that the misrepresentation was 
owing to the agent of the Newcastle Fire 
Company. I cannot say, however, that they 
have made out that point 

The insured say that there was no effectual 
policy till the premium is paid, and refer to 
the term of the fourth article of the printed 
proposals, which declares ** that no insurance 
is considered by this office to take place till 
the premium is actually paid by the iDSuied, 
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bis, her, or their agent'or agents.'' The pre- 
mium they say was not paid till a consid- 
erable time after the date of the policy, and 
that the alteration was made which brought 
this mill within the description of the first 
class of mills before the premium was paid, 
and that the alteration had been communi- 
cated to the agent of the company. The 
company deny that any such communica- 
tion was made, and even if it had been made, 
it would have been still necessary to consider 
how far that circumstance could alter the 
law as applicable to the case. But as the 
fact was denied, and there was no proof of it, 
that point may be considered as out of the 
question. With respect to the effect of the 
article referred to, the appellants contend 
that it did not relate to the first policy, but 
to the renewals of policies. But in the present 
case it is not necessary to consider whether 
it related to the first policy or any renewals 
of it, as they say that as between the res- 
pondents and them the premium had in 
point of fact been paid before the alteration 
took place, as the Scotch agent had accounted 
for it to his constituents, the Newcastle Ck>m- 
pany, before the period of the alteration, and 
it had therefore become a personal debt due 
to him from McMorran & Go. That may be 
considered as an answer to the argument 
raised upon that ground. But suppose that 
were entirely out of the question, we must 
proceed secundum allegata et probata. If 
the assured could succeed at all on this 
summons it must be on a policy or contract 
dated April 16, 1805, and when they have 
founded upon that only, they cannot after- 
wards turn round and say, though we cannot 
succeed on that policy we are entitled to re- 
cover on a subsequent contract See how 
the contract would be varied. This was a 
bilateral contract of the date of April 16, 1805, 
from which period to June 24, 1806, the pre- 
mium was acknowledged to have been paid ; 
and it was agreed that a certain premium 
should continue to be paid on June 24, de 
anno in annum. Can your lordships convert 
that into a transaction commencing not in 
April, but in September 1805 ? 

Acquitting McMorran & Co. of all fraud 
in the business, the question is reduced to 
this : " Are you, McMorran & Ca, looking 1 



to the facts and evidence as applicable only 
to the policy of April, 1805, entitled to recover 
under this contract ? " 



INSOLVENT NOTICES, ETC. 
Quebec Qfieud Gtuettct Dee. 6. 
Judicial AbandofUMiUs. 
A. DftTid Damphoa8«i &rmer, pariah of St. lim- 
oth^, Nov. 11. 
Charles 0. Dabois, trader. HaU, Nov. 26. 
Riopel St Uitn, contncton, Montreal, Not. 28 
Bdoaard F. Lavoie, provuion merohant, Quebec. 
Deo. 4. 

Vloior Lesace. trader, pariah of St. Jeanne de 
Nenville. Nov. 29. 

P. & F. OaeUet, traden, Qaebec, No|r. 2^. 

Ananias Benand, trader, parish of St. Francois Xav' 
ier de U Petite Kividre, Nov. 12. 

J. Phll^as Sainaon.boot and ahoe dealer, L^la.Nov.7. 
CmxUore agipoviUed, 

R$ Dumaa it Lortie, tradera, H^bertville.'-H. A. 
Bedard, Qaebeo, earator. Dee. 2. 

Re J. E. Gameau, dry goods. Three Rivera.— David 
Seath, Montreal, oorator, Nov. 29. 

Re James Jeaaap, trader, Newport, Ga8p6.»H' A. 
Bedard, Qaebeo, earator. Dee. 1. 

Re Aohiile Labine, Montreal.— Kent & Tureotte, 
Montreal, joint curator, Nov. 29. 

Re Aradne Morin.— C. Deamarteaa, Montraal, eon- 
tor, Dec. 2. 

Re Franoia Charlea Silooek, agent, Montreal.— P. B^ 
B. de Lorimier, Montreal, curator, Nov. 7S. 

Re A. Tardif <fc Co., tradera. Quebec.— H. A. Be- 
dard, Quebec, curator, Nov. 29. 

Re Charlea H. Wadci Montreal.— A. W- SteveosoD, 
Montreal, curator, Dec- 2. 

DMdende, 

Re Jos. Beaudoin, St. Iitto de Champlain Second 

and final dividend, payable Dec. 23, C. Deamarteaa. 
Montreal, earator. 

Re A P. Dearoohea.— First and final dividend, pay- 
able Dec 24, C. Deamarteau, Montreal, earator. 

Re £. T. Favreau.— First dividend, payable Deo. 17, 
Bilodeau & Renaud, Montreal, joint curator. 

Re Dame Marie Goyette.— Firat dividend, payable 
Dec 20, J. A. Nadeau and Joseph Lavoie, Ibervilte. 
joint curator. 

Re Letoumeau & Par^, merchant tailora, Qaebeo •-» 
First dividend) pas^ble Dec. 22, H. A. Bedard, Quebec, 
truatee. 

i2e J. D. TeUier, Sorel— Firat and final dividend, 
payable Dec. 26, Kent & Turootte, Montreal, joint 
curator. * 

S^fxtration ae to property, 
Marie Louiae MUot vs. Joseph Major, carriage- 
makeri Montreal, Nov. 27. 
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The practice of giving a long con^^ to judges 
who become indisposed does not ai^ar 
to meet with fiavor in England. In the case 
of Lord Justice Cotton, for example, the inti- 
mation of his iUness was almost immediately 
followed by the announcement that he had 
retired from the bench. Baron Huddleston, 
another very energetic judge, fell ill last 
Aognst while on Circuit, but declined to take 
rest, and charged the grand jury from his 
bed. (See anU, p. 273). His lordship almost 
immediately resumed work, and went on 
trying cases during the hot weeks of August 
Now comes the announcement that he is no 
more. Chief Justice Coleridge was also taken 
ill last month while hearing a case in Court, 
but his lordship has recovered sufficiently 
to permit him to resume his judicial duties. 
The work in England is so continuous and 
severe that the absence of a single judge de- 
ranges the machinery, and imposes an undue 
strain upon his colleagues. For example, 
when the autumn assizes commenced last 
month, only five out of the fifteen judges of 
the Queen's Bench Division were left in Lon- 
don, to dispose of the long lists of common 
law actions. 



In the action of damages brought by Edith 
Sessions Tupper against Morin, superinten- 
dent of police at Buffalo, for the arrest which 
recently caused some stir, Daniels, J., of the 
Supfeme Court of New York, in rejecting the 
defendant's motion to vacate the order of 
arrest in the suit against him, said :—'* The 
plaintiff was arrested in the city of Toronto 
for felony committed in the city of Buffalo^ 
The arrest was made without process and 
wholly upon information proceeding from the 
defendant The orders to arrest her were 
sent by telegraph and were positive in their 
nature. And those positive orders were re- 
peated after some evidence of the identity 
of the person had disappeared. She was not 
the feiaot bat in a strange city, alone, and in 



the night time, she was arrested for the crime 
of another, in which she was not only not a 
participant, but knew nothing whatever of its 
commission, or the person who committed it. 
This was an unwarrantable interference with 
her personal liberty, and should not have 
been ordered without very satisfactory evid- 
ence against her. The defendant claims to 
have been supplied with that degree of evid- 
ence. But the fact that he was, or that he 
acted with that degree of caution which is 
due to the liberty and security of an innocent 
person, is not so clearly established as to jus- 
tify an order vacating the order for his arrest 
in this action for damages. An officer may 
make, or direct, the arrest of a person for a 
felony without a warrant But to escape 
liability for making an unfounded arrest he 
must be able to excuse himself by proof that 
he had reasonable cause for believing that the 
person arrested had committed the crime." 



NEW PUBLICATIONS. 
Thb Bills of Exchange Acr, 1890 : by Thos. 

Hodgins, Q.C. — Publishers, Rowsell A 

Hutchison, Toronto. 
It seems probable that the Act passed last 
session, relating to Bills of Exchange) Cheques 
and Promissory Notes, will be elaborately 
commented, as announcements were some 
time ago issued by three Toronto publishers, 
intimating the early publication of works by 
three several Queen's Counsel treating of the 
new law. A fourth work, by a Montreal Q. 
C, has also been announced. The first in 
the field is Mr. Hodgins' book which is now 
before us. Prepared necessarily in some haste, 
it seems to embody a tolerably full collec- 
tion of decisions, carefully classified under 
the several sections of the Act An introduc- 
tion covering twenty-four pages will be found 
interesting. From it we learn that bills of 
exchange were known in England as early as 
A.D. 1307, since Edward I, in that year, 
ordered certain moneyS) collected in England 
for the Pope, not to be remitted to him in 
coin or bullion, but by way of exchange— p«r 
viam cambii. About the commencement of 
the seventeenth century the practice of mak- 
ing bills payable to order, took its rise. Some 
writers state that the first known mention of 
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the endonement of these instraments occnn 
in 1607. From its obvious convenienoe it 
speedily came into general nse ; and, as part 
of the general custom of merchants, received 
the sanction of the ccnrts. In the meantime, 
promissory notes had also come into nse, dif> 
fering from bills of exchange in that they 
were not drawn upon a third party, but con- 
tained a simple promise of the maker to pay. 
They were at first made payable to bearer, 
but when the practice of making bills of ex- 
change payable to order, and making them 
transferable by indorsement, had become 
established, promissory notes were also made 
payable to order and transferable by indorse- 
ment The practice of drawing cheques 
may be said to have originated with the 
London goldsmiths, who were the first Eng- 
lish bankers. They became the depositaries 
of the money of merchants, and when a cus- 
tomer wished to make a payment to another, 
he would write a note to his goldsmith, or 
banker, requesting him to pay the amount 
required to the person named. Some of the 
early reports show that there was a struggle 
between the merchants and the courts, before 
the latter would tally recognize the force of 
mercantile usage. The first Canadian legisla- 
tive enactment on the subject was an ordi- 
nance passed in 1777, for ascertaining 
damages on protested bills of exchange (17 
Geo. Ill, c 3). 

In connection with this subject it might be 
well, perhaps, if the Senate debate on the bill 
were reprinted from the official report and 
embodied by way of supplement. Some of 
the promised works on the Act may perhaps 
include this feature. 

Text Book SfiRiEs.— Blackstone Publishing 
Company, Philadelphia, Pa. 

The Blackstone Publishing Company have 
issued as No. 36, in their series of text-books, 
a very complete index of subjects treated 
upon in the Text-Book Series, lliis gives 
the subscriber not only a list of all the books 
in the text-book series which treat of each 
subject, but also the pages, so that he can 
gather all that is contained in the series 
upon any given subject Thus, if he turns 
to the subject "Contract" in the Index, he 



will be referred to the matters in tbe several 
volumes which relate to this subject This 
bringing together and classifying the books 
with regard to the difOarent subjects, will 
make the collection both serviceable and 
valuable. 

Repobts of Ahbbigak Bab Asbocsatiov. 
The American Bar Association have iasned 
the report of their thirteenth annual meet- 
ing, held at Saratoga Springs, N. T., Aug. 20- 
22, 1890. The report, as usual, contains ad- 
dresses upon several subjects of considerable 
interest to the profession. The next annual 
meeting of the association will be held at 
Boston, Aug. 26-28, 1891. 
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18juil]etl890. 

Coram Gagm^ J. 

In re Gbo. DuBesosr, Failli ; et Bivsbs Gb^ 
ANciBRS, Colloquys, et Dmb M. A. Rot, 
Contestants. 

JuGjfe : — lo. Que les jugements rendus corUre un 
dibiteuT peuvent Hre aUaquSs par me crian' 
ciers comme rendue en fravde de lews droUs, 

2o. Que la Herce-oppotiHon n^est pas autre diO$e 
queVaction paulienne appliquSe auxaeke 
judiciaires, 

3o. Que le jugement annulant la aiparoHande 
biens profile d toui les crianciers dufcutH. 

Voicile jugement:— -"Attendu que Dame 
M. A. Roy, Spouse du dit failli, oonteste la 
feuille de dividende pr^par^e par le curatenr 
aux biens du dit failli, alUguant qu'elle a ob- 
tenu un jugement de separation de biens 
d'avec son dit mari, en fivrier 1889, que see 
droits et reprises ont ^t6, par rapport du pror 
ticien nomm4 par ordre de la Cour, ^tabUs & 
la somme de $4,600 ; que oette somme est 
une cr^ance privil^gi^e et qu'elle aurait dii 
Stre colloqude de pr^idrence & tons lee autres 
crianciers; 

"Attendu que la dite Dame M. A. Boy 
conteste en outre, les collocations de G. ilhon 
et Joseph Sheehy ; 

" Attendu que le dit Filion a r6pondu & la 
dite contestation et en a demands ' le renvoi,' 
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all^nuuxt que le Bnsdit jngement de B^pora- 
tion a M, par jogement de la Cour 8up6- 
rienie, A la Malbaie, rendu le 18 novembre 
1889, et confirm^ par la Cour de R^yiaion & 
QiiAwc le 28 f^vrier dernier, d^clar^ nul et de 
nnl effet, et annuls & tontes fins qne de droit, 
comme paraissant avoir ^t£ obtenn par ool- 
loaion, et en frande dee creanders da dit 
fidlli, et ce & la demande mdme da dit G. 
Filkm, par aa tierce-oppoBition, prodaite & 
rencontre da dit jugement de separation de 
biene; 

" Attendu en foit qu'i la demande, et ear 
la tierce-opposition da dit Filion, le dit juge- 
ment de separation de Mens a ete, ainsi que 
lee procedures subsequentes, declare nul et 
de nul efiet oomme paraissant avoir ete pro- 
nono6 poor favoriser la demanderesse, Dame 
M. A. Roy, au detriment des creanderB de 
son mari ; dont le tiers-oppoeant etait Tun, et 
en fraude de ieurs droits ; 

"Considerant que les jugements rendus 
coQtre on debiteur peuvent etre attaques par 
sea creanders oomme rendus en fraude de 
lenrs droits; 

** Oonsiderant que la tieroe-opposition n'est 
pas autre chose que Taction pavlienne appli- 
qoee aux actes judiciaires; 

"Que le jngement annulant comme susdit, 
et pour les raisons susdites, le jugement de 
separation de biens obtenu par la dite con- 
testante, et les procedures subs^quentes, a 
proflte et profite aux auties creanciers du dit 
failU; 

* Que la dite contestante ne peat en aucune 
fa^on se prevaloir du dit jugement vis-ft-vis 
des creanders du dit failli, et'specialement 
▼is-i-yis du dit Filion A la demande duquel 
le dit jugement a ^te annuie ; 

" Oonsiderant par consequent que la dite 
contestante n'est pas legalement s^paree de 
biens vis-&-vis des creanciers du dit failli et 
specialement vis-H-vis du dit Filion, au'elle 
irest pas creanciere du dit failli, et qu'elle n'a 
pas qoalite pour contester la feuille de divi- 
dende preparee par le curateur auz biens du 
dit iailliy ni pour contester la collocation du 
dit Filion, renvoie la dite contestation de la 
dite Dame M. A. Roy, etc." 

Vide Bedarride, Dol et fraude; Demo- 
lombe, vol 2, des contrats, chap, de la fraude. 

/. S. PerrauU iKmr la contestante. 

Angen ds Martin pour G. Filion- 

(a A.) 



FIRE INSURANCE. 

(fiy the laU Mr. JuiHce Mackay.) 

CRosistered in aeooidftiiM with the Oopyrif ht AoU] 

CHAPTER VIL 

Of RBPRniNTATl02f AND WaBBANTY. 
[Continued from p. 400.] 

If this is to be taken as a contract of 
April, 1805, and the premises were not of the 
class of which they were warranted to be, it 
appears quite clear that the respondents ougl^t 
not to have recovered. If the Court of Session 
was of opinion that the risk was not greater 
in mills of the second class than in those of 
the first class, though that were sworn to by 
five hundred witnesses, it would signii^ 
nothing. The only question is, ** what is the 
building de facto that I have insured?" 
[The judgment of the Court below was 
reversed.]. 

A man has a mill with a building next to 
it. Between the two, (it is stated,) is a door 
of iron. Suppose a fiie, and all to be lost, 
from the iron door having been left open. 
Semble. If without gross negligence, the 
assured shall recover.^ 



CHAPTER VIII. 

InTBBPBBTATZON of THB COKTRAOr. 

{ 214. The general rule of interpreUUiovL 

The imperfection of language^ the want of 
attention in writers of acts, ambiguities and 
obscurities of acts — these are what call for 
interpretation properly called. To ascertain 
the veritable sense of acts obscure or ambi- 
guous, that is the object of rules of interpre- 
tation. The Roman law is the great foun- 
tain. Policies of insurance are not to be 
construed differently from other contracts,— 
the intention of the parties is always to be 
gought for. 

It is by common intention of the parties 
that we must explain what may be obscure 
in the convention. 

1st This intention common is discovered 
by words. Words are to be construed by 
general usage. The general rule is that the 
literal interpretation is to be taken, but on 

^Stiitit'BRep.,p.ltfl 
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this point a aniform onivereal rale cannot be 
laid down. 

Another rule is that the intention of both 
parties is to be carried out 

i 215. Literal interpretaHan not always to be 
adhered Uh-Intention of parties, 

A clause requiring the certificate of a magis- 
trate as to character, etc., of the assured and 
amount of his loss, does not require a strict 
literal compliance. The insured famished a 
certificate of a magistrate—it was objected to 
as not that certificate required by the condi- 
tions. Magistrate " most contiguous." It 
was proved on the trial that there were 
magistrates nearer.^ 

But was there not in this case a speciality ? 
Insurance Company had refused to return to 
the assured his proofs, alleged informal. 
Yes! 

Sometimes it depends upon who is suing as 
to how the interpretation is to be. If a man 
contract with me to make a road from Mont- 
real to Lachine, he may say, if I sue him, 
that he has done the job, having made a road 
from Montreal to Lachine line (line of 
Lachine parish), and that that is all the let- 
ter obliged him to do; and that the interpre- 
tation is to be in his favor, d sa dickarge, he 
beiug defendant 

But, if he sue me to pay before he has got- 
ten to Lachine village, I may say I intended 
Lachine village ; if there is ambiguity, it is to 
be interpreted to my discharge, I being 
sued as contractor of or for the money, or 
obligor.' 

The literal terms of the contract are to be 
overruled, if need be, to carry out what was 
the most probable intention of both parties, 

Ka man buy fifty yards of blue cloth from 
another, one piece is to be given. The seller 
cannot insist upon offering fifty yards in 
separate pieces ; yet, so offering, he offers a 
literal fulfilment of his contract, and he 
might give yards of different shades. Inten- 
tion is to be got at. 

Where the intention of both parties ap- 
pears, effect must be given to it against the 



» Turleu ▼. The N, A, Fire Ins, Co., 25 Wendell. 

" Derbv line is a well-known village : yet a Yankee 
agreeing to run a road to Darby line was held not 
bound to go to tbe Tillage. 



clearest words. L. 219 de Verb. 8ig. fL 50, 16. 
But the words, if clear, must be followed, 
even against the intention of one of the 
parties.^ 

Literal interpretation sometimes most 
give place to interpretation according to 
intention. Suppose a policy to be vacated, 
unless notice of fire be given to the secretary 
of the company, at the company's office, on 
the first day of the month next following, and 
that notice was given on the day after the 
fire ; would that be fatal ? Yet, in grants, 
may not a duty be to be performed on a par- 
ticular day, else dich6anee to be 7 

Literal interpretation in some cases might 
be unjust in the extreme. Suppose ashes are 
required by the policy to be kept in a brick 
chamber, and be really kept in a stone or 
iron one, equally safe; there would be forfeit- 
ure, if the clause be literally interpreted. 

Effect ought to be given to conditions 
according to the intention of the parties. The 
intention of both parties ought to be looked 
for, the nature of the contract considered, and 
more ought not to be exacted from either 
party than what he meant by the oontracty 
most probably. 

In interpreting the contract of fire insur- 
ance, the rule of strict and literal interpreta- 
tion is most often enforced, yet unwillingly in 
some cases. It is sometimes said that it 
would be the height of injustice to enforce it. 

When we consider the nature of the obliga- 
tion undertaken by the insurer, to pay if fire 
hurt or destroy the property insured, in 
connection with clauses prohibiting the use of 
camphene oil, the storing of g^uipowder, the 
depositing of ashes in wooden vessels, etc, we 
can see the intention, probable, of both 
parties that, generally,- the insurer shoald pay 
if loss by fire happen, but that he should go 
free if tbe use of camphene oil, the storing of 
gunpowder, or the depositing of ashes led 
directly or indirectly to the loss ; yet literal 
interpretation is made in all such cases in 
England and the United States; and in 
Lower Canada the Courts are becoming by 

^ In bi-lateral instruments, the words, if clear, most 
be followed, even against the intention of o»« of the 
parties. Lindley [51.] As if a Syrian of the desert 
being in London, should buy beasts of burden, hones 
may be forced upon him though of no um to him. 
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degrees toenforoe literal interpretation. Trae 
that some judges hold that mere prohibitioiis 
win not avail, in such cases, to avoid a policy) 
though the use of camphene oil be, etc., 
unless peine be annexed. The parties may 
insert in the policy any conditions not prohi- 
bited by law, nor contrary to good morals. 

. 2 216. Construction in case of ambiguUy. 

If the words are ambiguous, the interpreta- 
tion is to be contra proferentemr-^contre celui 
qui a ttiptdi qudque chose d, la dicharge de celvi 
qui a contracts Voldigaiion. Chief Justice 
Cockburn, in Fowhes v. Manchester Ins, Co,^ 
makes the company the proferentem^ the 
application or instrument prepared by them, 
and by them submitted to the insured for 
his signature. It ought to be read against 
the company. 

Suppose endorsement on policy to be 
required, but the insurance company indorse 
the second insurance on the premium receipt 
only, this would certainly be held good. 

In all policies there are two proferentes. 
Some clauses in the policy are to be con- 
sidered proferred by the insurer, others by 
the insured.' 

In Notman v. The Anchor Ins, Co, it was 
held that the insurer who wrote the descrip- 
tion of the intention of the insured was the 
proferens. 

Words in a policy pught not to have a 
sense more laige than lesults from the ex- 
pressions used. Casaregis, disc. 1, n. 108 ; 1 
Alauzet,p.368. 

Ambiguities in a policy are to be inter- 
preted against the insurance company.^ But 
the court in Paris (12 Dec., 1840,) interpreted 
in favor of the insurer, as being the person 
obliged. And Qrun and Joliat say, in cases 
of doubt the interpretation should be in 
favor of the assurer as being the obligS.* 

> Id Eoman Iaw— he who stipulated was the cred- 
itor. He interrosated. and the debtor (he was called 
retu pnimittendi), or obligori answered. So it was that 
obligatiooB were oontraoted. 

Q. PrnmitiiB ? A. Promitto. 

Q.Dabis? Dabo. 

3 See Art. 1019, C. C. of L. C. Sirey of 1846, 2nd part, 
p. 12. Paris, 1 Auff.« 1844, 2nd chamber. 

* literal interpretation is not absolutely the rale .in 
contracts. Fuppose I huy an Encyclopoedia Britannica, 
35 TolB.. bound in Russia ; can the seller insist upon 
By takins a copy though bound in Russia, but in oom- 
moa Vermoat iheep 7 



In Corse v. Lancashire Ins. Oo.,* the defend- 
ants pleaded that the word *' isolated," ac- 
cording to the usage of fire insurance com- 
panies} meant not within 60 feet of other 
buildings. How would this work in cities 
and villages ? 

Words aie to be taken according to their 
common use,— what the words immediately 
suggest to the minds of the general public or 
common people. 

Interpret as insurance companies would 
have it, and the consequences would be 
such as could never have been in contem- 
plation of the parties, f.fif.,— a stable being at 
12 feet off, can we suppose that the insured 
meant to warrant that it was not within 60 
feet ! that no building was within 60 feet ! Is 
the expression " isolated," ill-used here, see- 
ing that, 12 feet off, though separated by 
that space (12 feet) was a stable? I hold 
not As to usage— no evidence of it should 
be admitted to substitute a conjectural intent 
for that which the policy plainly expresses. 
The judge should decisively charge to reject 
such proofs. 2 30, lb., p. 179. 

Still, usage may be proved of things if it 
can be presumed as known to the parties, and 
that the contract was framed in reference to 
its existence.* But let this usage only be in 
commerce, and not in real property affairs. 

How various may be the disputes upon 
words I Suppose a policy to state that if the 
house be unoccupied at any time by the 
space of three continuous weeks, the policy, 
ipso facto, is to be vacated. Well ! the house 
after a month is left in charge of only one 
man, guardian. Is the policy vacated? 
Suppose the house large as Eaton Hall! 
Suppose it small I Can a house in charge of 
a guardian living there, be held unoccupied ? 
I say no, literally. 

Yet argument might be as to what was 
intended. 

Insurance is effected on a mill, and a con- 
dition of the policy is that ten buckets filled 
with water are to be kept always on all the 
flats above the basement. Now, suppose the 
next paragraph or condition to say ; " Fifty 
buckets to be kept in the basement;" would 

> Montreal, November, 1870. 

« ** Bioe " may be covered by the word *' com." 
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this mean filled with water t Literally not, 
yet logically yes. NomMvt a sociis. Tauto- 
logy here ib just avoided by the omission of 
the words '* filled wit^i water," which moat 
be understood. Yet, may not distinctions be 
made? Suppose the mill was at the side of 
a canal. It might be argued that the fifty 
were for the neighbors to get water with from 
the canal, and that they were in the base- 
ment for that convenience. I would hold, 
however, that even in case of neighborhood 
to the canal, the buckets should be full 
always in the basement, for such is the con- 
tract, and the contract may have had a 
double object, full buckets at first on band, 
and a quantity ready to refill soon. See vol. 
24, Alb. L. J., p. 363, for a case in the Ver- 
mont Supreme Court, Oarrigan v. Lycoming 
Fire Ins. Co. It was held that the printed 
parts of the policy should be construed so as 
to confine them to the intention of the parties, 
a*! expressed in the written parts of the 
policy. Benzine was held a drug. Stock, 
including drugs and medicines, were insured 
by the written part ; the printed part pro- 
hibited benzine. The company's agent was 
proved to have said that benzine was al- 
lowed. If BO, why did not the insured get 
the pen drawn through the printed part, or 
have benzine allowed expressly f 
Against the above case is 33 Am. Rep-, 778. 

2 217. The rule " contra prof erentemP 

The rule contra proferentem (approved by 
Bacon) has little influence, or value, says 
Parsons. (Vol. 2, p. 23.) 

Query, de hoc. Does it not lie at the bot- 
tom of the rule in sales and leases by which 
the interpretation is to be against the seller 
as a prof er ens etc. ? 

In the law of Lower Canada a clause 
that is not of certain meaning is interpreted 
against him who got it put into the Act; he 
ought to have been more clear ; he ought not 
to have written an equivocal phrase. (He, 
for whose profit, or purpose, a clause is put 
into an Act, is supposed to have put it in.) 
Instr. fac. t ur les con., p. 72. 

But who is the proferens in the policy ? 
I think it is the insurance company, who 
promise to pay, subject only to the condi- 
tions written by them. 



SUPERIOR COVRT'-MONTREAL} 

Oapia^^Intmi to defraud. 

Hdd .'—That when the debtor has judicially 
abandoned his property for the benefit of hia 
creditors, and after unsucoessfnlly endeav* 
ouring to secore employment and to earn a 
livelihood in this province} finally accepts a 
position abroad, intent to defraad is not to 
be presumed from his intended departure, 
and the oajnas under which he has been 
arrested should be quashed.-— STk^tton v. Law' 
son, de Lorimier, J., Oct 28, 1890. 

Substitution — Final aHenatum of property of— 
Art. 953, aa 

Held .-—That the final alienation of the pro- 
perty of a substitution cannot validly beefibct- 
ed while the substitution lasts* except in the 
manner indicated in Art 953, C.C, and that 
the sale of such property by judicial authori- 
zation on the advice of a family council, and 
with the consent of the curator to the substi- 
tution, is null and void.— /oyce v. Eodgoon^ 
Gill, J., Dec. 16, 1889. 

Testammtary execvloro^RipUiceinunl of~~ArL 
923, C.C.-'Aetion by wife's exeeulcrs to 
recover a propre^Svffiamcy of aXUga$iofn9 
—Replaeemeni of prt^te^Artt. 1303-1306, 

ac. 

Hdd .-—That where the testator has given 
his testamentary executors power to appoint 
substitutes, such power may be exe r ciae d 
even after the testamentary executois have 
commenced to act 

2. It is not necessary that the replacement 
should be made judicially, unless the testator 
has so directed. A notarial declaration 
naming substitutes is legal and regular. 

3. In an action by the wile's executors 
against the husband, to recover possessioii 
of a propre belonging to her, it is sufficient to 
allege that the immovable in question was 
purchased by the wife, during her marriage 
with defendant with her own money and in 
her own name, with the consent and author- 
ity of her husband the defendant Tha omis- 
sion to state specifically that the immovable 
was a propre, being purchased wiUi the pro* 

^ To appMT in MontrMl Law Bspoiia»6 ao. 
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oaedsof af>rppreof ihewi&yuidiii replaoo- 
ment of iti is not fatal to the action. 

4. Where a wift purchases property in her 
own name and widi her own money, in re- 
placement of a propre, afbrmal acceptance hy 
her of the rejdaoement is not necessary.— 
Kennedy v. StebUfu, Tait, J., Oct 31, 189a 

Oiflr-Verbdl prtmim^Art. 776, C. a-^-Im- 
pfovenenii, 

Hdd .'—(Affirming the judgment of Bbooks, 
J.) That a promise of a gift of real property, 
without legal consideration, made yerbally, 
is nnU ; but where the promisee entered into 
poa no s s ion of the immovable in pnrsuance of 
the promise, it was sufficient to make him 
possessor in good faith, and therefore entitled 
to the value of his improvements if proceed- 
ings were taken to evict him — Movitgomerie v. 
MeKengUf in Review, Johnson, C. J., Wiirtele, 
Teffier, JJ., Nov. 15, 189a 

iVomuaory note — Consideration. 

Hdd ."— That» in the absence of legislative 
enactments prohibiting the same, and in 
deiiMilt of an Insolvent Act whereby the 
minority of the creditore would bind the 
remainder to the conditions of a composition 
and dischaige, nothing invalidates,as between 
the debtor and his creditor, an agreement by 
whieh the debtor undertakes to pay such 
creditor more than the amount of said com- 
pcsitioo and discharge, and a promissory 
note given to cover such excess is valid.— 
Roam V. Champwx, Qill, J., Nov. 7, 1890. 

Prinapal and agentr^Agent acting mitkin scope 
of kii apparent authority. 

JJeW.*— Where wines were ordered by the 
secretary-treasurer oi a club, who had appar^ 
ent authority to purchase supplies for his 
dab, and the wines were invoiced and con- 
signed to the dub, that the latter were liable 
for the price. To establish a defence in such 
case it would be necessary to show not only 
that the act of the agent was unauthorized, 
but that the party dealing with the agent 
had notice thereof.— Gotird v. F^sh dc Oame 
aub, Wiirtele* J., Nov. 26, 1890. 



BaUway expropriationr- Award qf arhitraton^ 
NvUity of avjard, 

Hdd :— 1. An appeal by which the Court 
is called upon to modify an award of arbitra- 
tors in an expropriation under the Railway 
Act of Canada, by either increasing or 
diminishing the amount allowed by the 
arbitrators, can only be taken when a valid 
award exists. 

2. By Section 152 of the Railway Act, no 
valid award can be made except at a meet- 
ing of the arbitrators of which any absent 
arbitrator had two clear days* notice, or to 
which a meeting at which he was present 
had been adjourned.— i^enu dit St. Denis v. 
Cie. de Chemin deFerde M.^ a, Wurtele, J., 
Dec. 2, 1890. 



COURT OF APPEAL. 

London, Oct 27, 189a 
Before Lobd Eshbb, M.R., Lindley, L.J., 
LOPBB, L. J. 

White v. Bolckow, Vaughan & Co. (Lm.) 
Praetice-^Trial before Jury-^ApplicaUon for 

New IHal on ground thxU Verdict against 

Weight of the Evidence. 

Appeal of defendants from the decision of 
a Divisional Court refusing a new trial of an 
action tried before Day, J., and a jury. 

The Court dismissed the appeaL 

Lord Eshbr, M.R., in delivering his judg- 
ment, said : As this is the first case of the 
kind that has come before us since it has 
been settled that this Court shall hear all 
applications for new trials, even where the 
action has been tried before a jury, I shall 
venture to emphasise what has often been said 
in this Court before now. I think one of the 
great objects of the Judicature Acts was to 
prevent a repetition of trials in an action, 
and the Court, therefore, where the action 
has been tried out before the proper tribunal, 
will not order a new trial but with extreme 
reluctance, and will struggle to avoid doing 
so, if justice can be done without imposing 
upon the parties so burdensome an inflic- 
tion. Therefore, whether the grounds of the 
application be misdirection, misreception of 
evideuce, or that the verdict is against the 
weight of the evidence, the Court will en- 
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deavoar to oome to a final determination in 
the matter without granting a new trial. 
This rule applies most strongly where the 
suggestion is that the verdict is against the 
weight of the evidence. When the proper 
tribunal has been called in by the parties, 
and they have done their best or worst be- 
fore it, and have got the decision of that 
tribunal, that decision must not be set aside 
except on very weighty, almost imperative, 
grounds. The formula, which has often been 
stated here, applies—namely, that, if a verdict 
is under all the circumstances, one which 
twelve reasonable men might fairly find, the 
Court will not set it aside on the ground that 
it is agaiust the weight of the evidence. 
Each case, of course, must depend upon its 
own particular circumstances, but it is 
enough for me to say that the Court will be 
very strict to follow the formula I have 
stated, and that where the question turns 
upon the credibility of the witnesses on 
either side it will be almost impossible to set 
aside the verdict of a jury, unless some fiEict 
is incontestably established, which makes it 
impossible that the verdict cau be right or 
' so improbable that the Court cannot accept 
it. If the party seeking for a new trial can 
carry his case the length of showing that 
some eBtablished fact is inconsistent with 
the case of the party who has obtained the 
verdict of the jury, and is consistent with 
that of the party seeking to set the verdict 
aside, there the Court may interfere with 
the verdict I do not say that this is the only 
case— there are, no doubt, others ; but unless 
some such case is made out, it will be very 
difficult to induce the Court to say that the 
verdict is so wrong that it must be set aside. 
LiNDLEY, L.J., and Lopks, L.J., concurred. 
Appeal dismissed. 



INSOLVENT NOTICES. ETC, 
Qttebec Official Gazette, Dee, 13. 

Judicial Abandonments. 

Edward R. BoUeroset trader, Sorel, Decembers. 
Eag^ne Bourassa, hotel-keeper, Montreal, Deo. 3. 
Francois MiviUe D^oh«^ne,dry-frood8,Quebec, Deo. 11. 
Henry Fairfield, Sweetsburg Nov. 28. 
John Johnson & Co., hotel-keei«er9, Montreal, Deo. 8. 



EdmoQd LBJoie,tnMler,St. Hyaointhe, Deo. 5. 
Jean Evang^liBte Torgeon, trader, 8heri>rooke, 
Deo. 1. 

Cttraion a^ppouiUd' 

Be Arpin k Fr^re.--C. Desmarteao. Hontreal, cura- 
tor, Dec. 3. 

Re Edooard R. BeUerose* Sorel.— L. G. O. B^llTeaa, 
Montreal, curator, Deo. 9. 

Re Eugdne Bourae8a.~C. Desmarteao, Montreal, 
onrator, Deo. 10. 

Re Henry Fairfield.— W. L. Smith, Pike River, 
ouratoTf Deo. 5. 

Re Z. Gameau, trader, Quebec.— fl. A. Bedard» 
Quebec, curator, Dec & 

iJe Gendron & Gaathier» Megantlo.— M. B. MoAolajt 
Scotstown, onrator, Dec. 10. 

Re N. H. Madden.— C. Desmartean, Montreal, 
curator, Dec 10. 

Re Riopel k H^tu.-O. Desmarteau, Montreal, 
curator, Dec. 6. 

Re F. B. Smith, Montreal.— Kent k TuxDOtte. Mon- 
treal, joint-curator, Deo. 10. 

Dividef^, 

Re AmM^e Bayard.— First and final dividend, pay- 
able Dec. 26, J. M. Marootteand P. £. E. de Lorimiar. 
curators. 

Re A. G. Elliott.— Interim dividend, payable Jan. 5, 
1891, Kent k Turootte, Montreal, joint-ourator. 

Re Fred. Moor k Co., Windsor Mills.- First and final 
dividend, payable Dec 29, J. MoD. Hains, Montreal, 
curator. 

Re Robert Neill.Sheffington.— Second and final divi- 
dend, payable Deo. 30, A. W. Stevenson, Montreal* 
curator. 

Re Damase Pageoti trader, St. Sylvestrc— First 
dividend, payable Deo. 29, H. A. Bedard, Quebec, 
curator. 

Re George Robitaille, Quebec— First and final divi- 
dent, payable Dec 22. Kent k Turootte, Montreal 
joint-curator. 

Separation cu to property. 

Olivine Lessard vs. Stanislas Payette, trader, Mont- 
real, Dec 9. 

Thaise Fournier dite Pr^fontaine vs. Magloire G. 
PauK6, trader, Montreal, Dec 5. 

El^onore Sinclair vs. Daniel Angevine, clerk. Mon- 
treal, Nov. 4. 

Separation from bed and board, 
Angelina Dugrenier vs. Louis Bousgueti farmer* 
township of Ely, Nov. 21. 



Collection of Tax rs.— Sir James Mackintosh, who 
spent ten years in India^ knew a rajah, a man of great 
acquirements and polished manners, who, when he 
was disappointed in the collection of his taxes of ^e 
sum he expected) ordered a pound of eyes to ba 
brought him of those who had refused to pay the 
taxes. 
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VoL XIII. DECEMBER 27, 1890. No. 52. 



Foar execatioDS have taken place in Cana- 
da within a few weeks, for the crime of 
marder. There ia no reason to snspect, in 
any of these casest that the verdict of the 
jary was founded upon doahtful evidence, or 
that the panishment was not dae to the 
crime. Bat there is one point in connection 
with these cases which seems to be forced 
apon the attention of the most indifferent 
obeerver, and that is the necessity of im- 
posing more stringent rales npon sheriffs 
and gaolers with reference to the commani- 
cations which pass between convicted persons 
and the oatside world. In almost every in- 
stance there has been a daily and hourly 
correspondence permitted between the 
prisoner and the reporters for the press, as 
well as others who have no immediate con- 
nection with the convict or his family. This 
publicity we have been accustomed to re- 
gard as an evil incident of the administration 
of justice in the United States, and its intro- 
duction into Canada should be strenuously 
resisted as tending to bring the authority of 
the law into contempt The sheriff ought 
not to permit communication between his 
prisoner and anybo<iy who chooses to make 
him a visit ; still less ought he to permit 
the gaoler or turnkeys to gossip with repor- 
ters over every act and saying of the man 
awaiting execution. A monstrous example 
of the length to which the abuse has gone is 
afforded by the publication of the foUowins? 
telegram from Mr, F. X. Lemieux to Remi 
Lamontagne, who was executed at Sher- 
brookeon the 19th instant, for a murder 
committed in circumstances of unusual 
atrocity :— 

*' All m7 efforts are ia vain : entertain do further 
hope. Men do oot pardoa» bat God alone is truly 
merelfuL With all my heart I wish you the ooaraffe 
neoeesary to bear the terrible trial. It is sad to die 
yoaog, healthy and vi^roua, hut tnfiflv veart the judge 
anijurif whi haoe CTntletnied you will in thiir turn be 
judged an4 wUl not perhapt, like you. enjoy the advan- 
taa€<ffbe%n0 ready /or death. Farewell forever, dear 
elient, ou rseotr, in eternity. My ehildren and myself 



pray to the good God for yon. I wished to so and see 
yon. hot rem^tned hercrto endeavor to save yon* I 
know yon will die like a Christian and a brave man. 
IVurewell f*' 

We do not wish to make any comment 
upon this extraordinary communication. It 
could only have been written under the in- 
ffuence of excitement, and was evidently 
not intended for publication. But what 
shall be said of a system which tolerates the 
communication of such matter to the re- 
porters? How are judges and juries to 
perform faithfully and cooscientiously their 
painful duty if they are exposed to such 
attacks ? The occasion seems to call for a 
united and energetic remonstrance from the 
bench and from all who are interested in the 
proper administration of justice, and the 
adoption of regulations which shall render 
the repetition of such a scandal impossible. 



In Orosme v. Globe Printing Co., which 
came before the Master in Chambers at To- 
ronto, on the 5th of November, the question 
of the admissibility of the evidence of a 
witness under sentence of death was con- 
sidered. The action was for libel growing 
out ofa newspaper article in which, as the 
plaintiff charged, it was asserted that he was 
in some way connected with the mur ier of 
one BenwelL The article appeared subse- 
quent to the trial and conviction of one 
Birchall for the murder of Benwell, and 
Birchall was at the time in gaol under sen- 
tence of death. The plaintiff desired to 
obtain the evidence of Birchall to establish 
that he (Birchall) had not said that the 
plaintiff was in any way connected with the 
murder of BenwelL The sentence of death 
was to have been executed on Birchall on 
the 14th of November, 1890. On the 4th of 
November, 1890. the plaintiff moved before 
the Master in Chambers for an order to 
examine Birchall as a witness in the case 
and to use his depositions at the trial, which 
would not take place in the ordinary course 
till after his execution. The defendant's 
counsel contended, inter alia, that Birchall 
was civilly dead, and was not a competent 
witness, and therefore that the order should 
not be made. Regina v. Webb, II Cox, 133, 
was cited. The plaintiff's counsel contended 
that all disabilities of witnesses are now 
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removed in Ontario by sb. 2 and 3 of the Evi- 
dence Act, R. a 0., c. tfl. The Master in 
Chambers held, following Reg. v. Webb, that 
Birchall, being a person under sentence of 
death, was not a competent witness, and 
refused to make the order. This order, on 
appeal, was npheld by Chief Justice Gait, 
but other grounds were assigned. 



COUR SUPlfcRIEURE. 

Malbaib, 2 septembre 1890. 
Coram Gagn6, J. 
In re Geo. DuBbrger, failli, et Divers crean- 
dBRs, colloquys ; et J. A. J. KIane, con- 
testant 

Faillite — Frais priviUgiis, 
JugA : — 1. Que les frais d^ouverlure et d'admi- 
nistration de la faillite nesont pasenginS- 
rcH fails dans VintMt des crianciers hypo- 
thicaires, dont les droits sont assuris, 
2, Que les frais qui ont pour oljet la conferva' 
Hon et la liquidation des biens immobiliera 
peuvent seuls Stre considtrH comme frais de 
justice priviUgiis. 
Jugement : — 
"La Cour, etc.... 

" Attend n que le dit curateur a, dans son 
bordereau de collocation, r^parti le montant 
total des frais de la faillite sur le produit de 
la vente des meubles et sur celui de la vente 
des immeubles, au pro rata du prix de vente 
des dits meubles et immeubles, par privilege 
et par pr6f(6rence aux crianciers hypoth^- 
caires ; 

"Attendu que le contestant se plaint de 
cette repartition allcguant qu'elle a Teffet de 
faire payer par les crianciers hypoth^caires, 
non-seulement les frais de vente des dita im- 
meubles, mais encore la plus grande partie 
des frais de syndicat et de faillite, et d*emp^- 
cher le dit contestant d'etre colloquy de sa 
cr^ance hypoth6caire ; 

** Consid^rant que cette mani^re de r^partir 
les frais sans tenir compte de Tobjet special 
pour lequel ils ont €t6 encourus, est illegale ; 
Que les frais de faillite ne sont privil^gi^s 
Bur les immeubles qu'autant quails ont ei6 
faits dans Pint^r^t de la masse hypothecaire, 
et que le privilege n'existe pas pour les frais 
qui n*int6ressent que la masse chirograph aire: 
Que les frais d'ouverture et d'administra- 
tion de la faillite ne sont pas en general faits 



dans rint^r^t des cr^nderfi bypotfatoures, 
dont les droits sont assur^, et peuvent 6tre 
exerc^ ind^pendamment de la faillite ; 

Que les frais qui ont pour objet la conser- 
vation etla liquidation des biens immobi- 
liers, peuvent seuls ^tre consider^ commfi 
frais de justice priviUgi^s, et que le curateur 
n'aurait dA colloquer que ces frais, par pri- 
vilege sur le produit de la vente des immea- 
bles; 

Que le curateur n'a pas indiqu< d'une ma- 
ni^re suflBsante dans son bordereau de collo- 
cation, Tobjet special pour lequel les frais ont 
ete encourus, et qu'il est impossible de cons- 
tater d'une mani^re exacte quels sont les frais 
qui ont €t€ faits dans Tint^r^t de la masse 
chirographaire, et ceux qui Tont 6U dads Tin- 
ter^t de la masse hypothecaire ; 

" Considerant ndanmoins que le curateur a 
colloque sur le produit de la vente des im- 
meubles, la plus grande partie des frais g*- 
n^raux de la faillite, au detriment du oonteB- 
tant qui est creancier hypothecaire ; 

" Maintient la contestation, d6clare irr6- 
gnlier et met de c6t^, le bordereau de collo- 
cation prepare en cette causO) ordonne au ca- 
rateur d*en preparer un nouveau, d'&pr^s 
lequel les frais de la faillite seront pay^ et col- 
loquys f«ur le produit de la vente des meubles, 
sauf et excepts les frais de justice qui ont pu 
^tre faits au profit des crianciers hypoth^ 
caires ou dans leur int^ret, savoir, lea frais et 
debours^s du curateur, necessaires pour la 
conservation et liquidation des biens immo- 
biliers, lesquels ffais devront ^tre d^tallUs 
suffisamment et seront colloquys par privi- 
lege et par preference aux creanciers.hypo- 
thecaires, sur le produit de la vente des im- 
meubles, au pro rata du prix de vente des 
dits immeubles ; les frais des procedures faites 
dans rinteret commun des creanciers chiro- 
graph aires et hypothecaires, telles que les 
an nonces de vente et autres sMl y en a, seront, 
dans les cir Constances, r^partis sur le produit 
de la vente des meubles et sur oelui dela 
vente des immeubles, au pro rata du prix de 
vente d'iceux, et la balance du produit des 
biens du failli sera allouee k qui de droit — 
avec depens centre le curateur.'* 

O. A. Kane pour le contestant. 

Angers & Uartin pour le curateur. 

(CA.) 
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COUB SUP^RIEURE. 

Malbaib, 10 septembre 1890. 

Q^ram GagnA, J. 

J. CouTiTRiBB V. J. Couturier, et Dupour et 

CouTUBiBR, opposants. 

SocUUSoMie de la partie indivise d^un des 

co-^tasociis. 

JvqA I'-Que les biens d^une Bodiii, ni la partie 

indivue d*vn dei co-assocUs, nepeuvent Hte 

Mtm, pour la deite d'un des co^ssociis, 

Jngement— 

" Consid^rant que lea effets saisis en cette 
Gansd sont la propri^t^ des opposants, savoir, 
la 8oci6t6 commerciale '* Dafour & Couturier/' 
et qu'lls r^taient lors de la dite sai^ie ; 

** Consid^rant que le jugement obtenu par 
le dexnandeur, n'a pas ^t^ rendu contre la 
dite soci^t^, mais contre Tun des assocl^ seu- 
lement, savoir, le dit defendeur; 

'* Considerant que le demandeur ne pent 
iialre saisir les biens de la dite eoci^t^, ni 
in^me la partie indivise du defendeur dans 
les effets saisis ; 

'* Maintient Topposition en cette cause, etc." 

Angers d* Martin pour les opposants. 

J. 8. Perravlt pour le demandeur. 



QUEEN'S BENCH DIVISION. 

London, Oct 28, 1890. 
The Mayor, Axdbrmbn, and CmzENs or 

Manchbstbb v. Williams. 
lAbel'^CorporaHon — Power to Maintain Action. 

Point of law set down to be disposed of 
before trial. 

Action by the mayor, aldermen, and 
oitizeoB of Manchester to recover damages 
from the defendant for a libel written and 
caused by him to be printed in the Manches' 
ter Examiner and Times, meaning as the 
plaintifis alleged, that bribery and corruption 
existed in three departments of the Man- 
chester City Council, and that the plaintiffs 
were either parties thereto or culpably ignor- 
ant thereof, and that the said bribery and 
corruption prevailed to such an extent as to 
render necessary an inquiry by a parliamen- 
tary commission. 

The defendant objected that a municipal 
oorporation could not sue in its corporate 



capacity in respect of the alleged words in 
the sense complained o£ 

The Court (Day, J., and Lawrangb, J.) held 
that the action was not maintainable, and 
gave judgment for the defendant 

CHANCERY DIVISION. ' 

London, Nov. 10, 12, 1890. 
Before Kay, J. 
BicHARDs V. Butcher. 
Trade-mark — Special and distinctive Words 
used before 1875— Oaer as a Trade-mark^ 
Assodation with other Words and Marks. 
This was a motion to expunge two trad^ 
marks, *' Monopole " and ** Dry Monopole," 
used in connection with champagne, and 
registered on July 28, 1882, by Messrs. Held- 
sieck & Co., of Rbeims, under the Kegistra- 
tion of Trade-marks Act, 1875, s. 10^ as *• a 
special and distinctive word or words used as 
a trade-mark before the passing of this Act.'" 
The motion was made on the grounds (1) 
that the words were not special and distinc- 
tive, and (2} that the words had not been 
used alone, but always in association with 
other words or marks. The alleged user 
related to labels, wrapperst corks, and cases. 
The label on each bottle bore the words 
** Monopole " or *' Dry Monopole " in Roman 
letters, with the words "Heidsieck & Co., 
Rheims, established 1875,'' underneath in a 
running hand. The wrapper round each 
bottle was substantially similar to the label. 
Tlie corks were branded on the sides with 
the words " Monopole " or ** Dry Monopole," 
and on the bottom with a comet with " Heid- 
s'eick & Co. " around it. The cases in which 
the wine was sold bore on one side the brand 
of **Moaopole," and at one end the brand of 
"Heidsieck & Co.," in a circular or semi- 
circular form, and the word '^ Rheims '' run- 
ning across an anchor. 

Kay, J., said that in order to register a 
word or words of this kind, not being fancy 
words, it was necessary that they should 
have been used? and used by themselves, as 
trade-marks before the passing of the Act ; 
that the user of the word as a trade-mark 
meant the impressing of that word either on 
the goods or some wrapper or case containing 
the goods in such a way as that the public 
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woald ^anderstand that the word alone was 
intended to be used as a trade-mark ; that in 
none of the alleged instances of user now 
before the Court bad the words " Monopole " 
or *< Dry Monopole ** been so nsed ; and made 
an order accordingly, expunging the trade- 
marks in question, with costs. 



FIRE INSURANCE. 
(By the late Mr. Justice Mackay,) 

[Regiitered io aooordanoo with the Copyright Aot.] 

CHAPrER VI IL 

Intbbfrbtation of thb Contbact. 

[Ooatinaed from p. 409.] 

The proferem verba in the Roman law (or 
stipulator) was the person to whom the stipu- 
lation was made- He put the question. The 
other answered. Burge Suretyship, p. 42. Yet 
words of warranty by an assured if written 
by the assurer^oughttobe interpreted against 
the toriter. (Sed is not the assured the writer 
of such?) 

In Notman v. The Anchor Insurance Co,, 4 
C.B. (N.S.) 476, the Court held the insurance 
company to be the proferensj and that inter- 
pretation was to be a^^ainst it. 

If obscurity be in an expression in a policy 
by the fault of the agent of the insurer, who 
wrote it, semble interpretation is to be against 
him, as against a seller. 

'' La reaction de la police 6tant le fait des 
assureurs, les obscurit^s doivent Stre inter- 
prfit^es contre eux." No. 66, Rolland de Vil- 
largues. Ass. Terr. 

Query 7 as to this rule. It might be so as 
regards the obligations assumed by the 
assurer by the policy. But query as regards 
obligations such as warranties assumed by 
the assured, or stated in the policy to be 
upon him. He ought to check the writing. The 
agent writing may, as regards such obliga- 
tions, be held agent of the assured. 

Where there is a covenant in a lease not 
to assign without the lessor's leave in writing 
first had and obtained, a parol license will 
be in vain (2 Troplong, Louage) unless ad- 
mitted* 

Roe €xd» Oregson t;. Harrison, 2 T. R., cited 
in Espinasse's N. P. Ev. 

Ought the above to be? Yet is it ever 
unfair to hold that the parties most probably 



meant what they expressed ? that they oonld 
make that convention to have force between 
them as Code Civil has foK» for all ? 

In Judge Smith's case ^ it was otherwise 
judired. His builder was to have no claim 
for extras except he could produce an order, 
in writing. The builder took a parol order 
and aske 1 Judge Smith on faUs et articles, 
did yon not order so and so ? Judge Smith 
declined to answer, and the Court of Appeals 
condemned him, taking the question as 
answered in the affirmative, and himself 
liable though no order in writing was pro- 
duced. 

i 218. Suretyship. 

The contract of suretyship may be subject 
to a condition, so that the surety will be dis- 
charged if the condition be not performed by 
the creditor. In French law, interpretation 
is to be in favor of cautions. There are paid 
cautioners now, commonly. 

Exoeptiones assecuratorum, si aliquid dubii 
habent, non admittuntur. No. 94. 1 Disc 
Casaregis. 

Exceptions in policies are to be interpreted 
against insurance companies.^ 

Insurance is effected on wheat, corn, or 
pease in ship so and so; what is Cbvered? 
Only wheat, only pease, only corn ? Or &U 
of them,in such quantities as may be? Semble, 
all ; the interpretation being " whether 
wheat, com, or pease." 

Conditions are to be construed against 
those for whose benefit they are introduced.' 

Arnould says the insured are to have the 
benefit of doubt 

Suppose a bond by a debtor for £600 re- 
payable fifteen days after demand in writing 
upon him ; surely verbal demand won't do. 

1 Kennedy, appellant, v- Smitht respondeat, 6 Ij.C.R.« 
Upon a building oontraot thoagh no extra work is to 
be allowed exoept upon written orders of the proprie- 
tor, verbal orders by him wlU bind him, if they be 
proved either by written order, or by oath of the 
proprietor. The proprietor cannot refuse to answer on 
oath as to the orders. Art. 1793. modem C. C. orders 
writing for suoh extras, so oath oannot be aooordios to 
Troplong ; but Merlin contra. 8ee Merlin, Police et 
Oont. d' Assurance. 

3 Black. tt V. /?. Exc. Am, Co., 2 Or. and Jer. Palmer 

V. Warren In». Co., 1 Story. 

' Catlin V. Springdeld F. Ins. Oo., 1 Sumner's Rep. 
434. 
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Weill this is not a better case than is the 
insarer's often. 

Where a lease contains a claase not to sub- 
let but to tenants ** qui convlennent au bail- 
leur,** the landlord cannot object whimsically, 
but must give good reasons for any objections 
by him, Journ du Fal. : of 1864, p. 1044. 
Approbation tacit by the proprietor makes 
hina lum reeevabU to contest the validity of 
the 90u$ haU, (lb.) note.-y6. Bail ? 9, Roll, 
de y. Subletting not to be but by consent in 
writing of the landlord ; writing is not a con- 
dition essential of the consent; but consent 
yerbal and commencement de prevm par icrii 
IB as good. (lb) 

This agrees with Pothier who says that 
contracts are to be interpreted in favor of 
the person who obliges himself to do any- 
"^***ft (yet is not the insurance company 
the person who obliges himself to pay ?) 

The insurer is a kind of catUion, On the 
principle of his contract resembling surety- 
ship, the interpretation ought to be against 
the insured, d fa d^c/iar^e cfe Pamireiar, Sure- 
tyship may be salani, bilateral, conditional. 
2 219. Examples of ihterpretation. 

Suppose the insured to say that his house 
is connected with another by an opening in 
the wall between them, and the policy to go 
on to say that an iron door is to be placed 
there in May, {no peine de nu liU,) Suppose 
the iron door to be placed only on Ist of June ; 
fire to happen on 1st December following, in 
a general conflagration, quid t The cohipany 
would have to pay. 

Suppose in a policy, iron door be sUted, a 
plan of it to be first approved of by this com- 
pany, but door to be placed first, then the 
plan, and a letter stoting that the door is 
placed, to be sent to the company's board of 
directors, who never complain, but are silent, 
anrely the doctrine of ratification will rule, 
though the word "first" be in the (so-called) 
condition. 

Bayley, J., says, in Ritchie v. AtUnnon,^ 
there would often be great injustice done by 
holding a clause a condition precedent, and 
now by a different construction. 

i 220. Co/ndiiiom in policies sometimes 
directory. 

^ y nofc «ome conditions in policies be 

llOfiMt. 



held (like clauses in statutes) rather directory, 
than other? 

In 12 Wheaton, 81, Judge Story held that 
some of the provisions of the Charter of the 
Bank of the United States were directory, 
rather than conditions precedent ; and that 
what are to be deemed one and what other 
must depend upon a sound construction of 
the nature and object of each regulation, and 
upon apparent intention.^ 

In Frost's case' interpretation of statutes, 
(even in favor of life) will not be literal 
always. 

Stat of Treasons' end and object will be 
provided for, though its formalities will not 
have to be observed always. Yet in the 
Statute of Wills literal interpretation will be 
maintained. 

Suppose a man to say, water on each 
"story "; would that include the basement or 
the attic ? Or suppose he said, " each flat'' ' 
In descriptions an insurance company might 
sometimes charge the insured with being 
false, and force him into having to argue 
that the basement is a story ; e,g., if the 
insured were to describe a two story and 
basement as three stories. 

Usage is admitted to explain doubtful 
worda See rules for meaning of words, 2 
Dwarris, ** ut commune vulgus." 

*' In case of other insurance, notice to be 
given and endorsed upon the policy or ap- 
proved in writing by the insurance com- 
pany, else policy to cease." The insured 
made othet insurance.and gave written notice 
which the secretary of the company acknow- 
ledged, but no endorsement in writing, nor 
approval in writing was made; yet the assured 
recovered. The letter of the contract was not 
carried out, yet the condition was sufficiently 
complied with by the assured, it was held. * 

If I effect an insurance on my two houses 
Nos. 105 and 106, for $4,000, does this work 

J P. 579, Vol. 9, (1854) La Annual R. 

«2MoodyO.C. Res. 

" See 1 N. Y. Legal Observer, and 2 Parsons, pp. 48, 
49, note. Dr. Johnson's Dictionary was referred to, for 
an explanation of the word '* provisionally," 2 B. & P. 
New Kep. 

* 5 Hill, 147. Suppose other insurance on one of the 
Bulveots only, and not notified; would the policy be 
totally vitiated? 
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to cover aloBS of, 8ay,$3,000 happening to No. 
105 ; or is the insurance to read $4,000 on the 
two houses, to wit, $2,000 on each ? The two 
apparently are insured as one corps. 

Suppose a condition in an insurance policy 
to read, ** no lurnaoe shall be introduced into 
said house without leave in writing of the 
insurers being obtained." Would parol 
license be no good, as in Roe v, Harrison. ^ 
Suppose the reading to be ^* previous leave in 
writing," and leave in writing be obtained 
after; surely that would do.^ So here are 
examples of, 1st, literal interpretation; 2nd, 
non*literal interpretation. * 

SUPERIOR COURT^MONTREAL* 
Otipias— Assignment by debtor in trust— Demand 
of judicial ahandonm£nt — Art 798, C C, 
P.^Legal attorney. 

Held:— I. Affirming the judgment of Wur^ 
Ule, /., M. L. R., 6 S. C. 234, That where a 
creditor, by filing his claim with the trustee 
and receiving dividend, has acquiesced in a 
voluntary assignment in trust made by his 
debtor for the benefit of his creditors, such 
creditor is estopped from demanding, im- 
mediately after, that the debtor shall make 
a judicial abandonment; and therefore he is 
not entitled to obtain the issue of a writ of 
capias on the ground that his debtor has 
refused to make a judicial abandonment 

2. An attorney ad litem, even when he 
holds a power of attorney '* to take all such 
steps by legal proceedings or otherwise as he 
might think necessary," is not authorized, 
under Art 798, C.C.P., to make the affidavit 
for cap\as, the " legal attorney " referred to 
in the article being not the procurator ad 
litem, but the procurator ad hoc negotium.^^ 
Boston Woven Hose Co. v Fenwick, in Review, 
Johnson, C J., Jette, Tellier. JJ., Nov. 15, 
1890. 

Municipal Lav)— Meeting of Municipal Council 
-^Adjournment— Bylaw, Publication of. 
Held .'-—When a general meeting of a muni- 

12T. R. 425. 

' Yet according to the English Law of Trustees it 
would not. See Hill on Trustees, p. 3d9. 

3 If on change of name by a widow, loss of legacy is 
ordered by will, she does not lose the legacy if she re- 
marry with a man of the same name, though the testa* 
tor meant to prevent her marrying again. 

* To appear in Montreal Law Reports, 6 R.C. 



dpal council, regularly summoned, has been 
properly adjourned to another day, the mee<r 
ing held in pursuance of such adjoarnmant 
is regular and legal, although not preceded 
by the notice required for the original meet- 
ing, the adjoorned meeting being a oon- 
tinnation of the original meeting, and the 
two forming together but one aeasion. 

2. Where a procbs^verhal has been on the 
table during the ^deliberation of the coimcil 
thereon, and the members of the council and 
the persons interested therein who were 
present knew the tenor of such pro6t9^e€rhal, 
it was not necessary to read theproc^«H^&aZ, 
the examination consisting in such case of 
the discussion with full knowledge of its 
contents. 

3. Where it has been decided by a resolu- 
tion that a councillor is not personally 
interested, such resolution is final and has 
full effect. 

4. Where the notice given by the secretary- 
treasurer of the passing of a by-law is ir- 
regular and insufficient, such irregularity 
does not entail the nullity of the by-law, but 
merely suspends its going into execution 
until duly published.— iVow*t v. Corporation 
de la Paroisse de Ste, Anne de Varennes, Wur^ 
tele, J., Sept 1, 1890. 

RaUtvay Act — Expropriation — Indemnity to 
Proprietor — Trees felled near raUtuay line. 
Held:—l. The amount awarded for the 
right of way for a railway is compensation, 
under sections 146, 147 and 152 of the Rail- 
way act, 51 Vict (D) ch. 29, not only for the 
land taken by the railway, but i^so for the 
damage likely to be occasioned to the pro- 
prietor during the construction of the rail- 
way, 

2. Railway companies have the rights 
under paragraph {e) of section 90 of the 
Railway Act, to fell and remove trees which 
stand within six rods of the railway, and the 
damage which may result from the exercise 
of this right forms part of the damages 
to be covered by the compensation awarded 
to the person whose land is expropriated ; 
and he has no action to recover any addi- 
tional amount for the value of trees within 
this limit which may be cut down and re- 
moved by the railway company.— j^n« y. 
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AOantk & Norih West R Co, Wurtele, J., Sept 
1, 1890. 

JurMietim—Bighi of Action^Art, 114 QCP. 
-^FUading-'CosU. 
Hdd:— Where the plaintiff, domiciled in 
the district of M., revendicates as his pro- 
perty goods in the possession of a person 
domiciled in another district, and alleged to 
be illegally detained by him therein, the 
defendant shoald be impleaded in the district 
of his domicile. 

2. Where the action is manifestly beyond 
the jurisdiction of the Court, it will be dis- 
ntiiGBed, althoagh no declinatory exception 
has been pleaded. 

3. A person who intervenes in the suit (the 
defendant makiog default) in order to con- 
test such seizure, may raise the question of 
jurisdiction by his plea to the merits without 
haying filed a declinatory exception within 
four days from the allowance of his inter- 
vention ; but in such case he will not be 
awaided costs on the intervention. 

4. The intervening party in such case is 
not bound by any consent to the jurisdiction 
which may be proved to have been given by 
the defendant before the institution of the 
suit — Ooldie v BeavcJiemin, & Bcuconi, inter- 
vening, Wurtele^ J., Nov. 17, 1890. 

Married wman, separaUd as toproperty, carry- 
ing an trade^ArL 981, C.C. P.^Begiitra- 

ffeW .*— Affirming the judgment of Tag- 
chereau, /., M. L. E., 6 S. C. 112, 1. In an 
action qui tomj under Art 981, G.C.P., against 
a married woman separated as to property* 
for carrying on trade without registration as 
required by Art 981, CaP., a general aver- 
ment that the defendant carried on trade 
tern the month of July to 30th September, 
1887, is a sufficient allegation of the act of 
tradingi and of the date: a statement of 
particular acts of trading is not necessary. 

2. Art 981, C. C. P., applies to women 
separated as to property by marriage con- 
tract as well as to those who have been 
judicially separated. 

3. Art 981 has not been repealed by 48 
Vict (Q.), ch 2a 

4. The declaration required by Art 981, 



C.C.P., must be delivered to the prothonotary 
of the district and the registrar of the county, 
at the time the wife begins to carry on* 
trade. 

5. The action qui tarn for failure to comply 
with the requirements of Art* 981, C C. P. 
is distinct from the action for failure to 
comply with the requirements of 48 Vict. (Q), 
ch. 29, s. 1, and the two actions may co-exist 
against the same person.— Devin v Vaudry, 
in Review, Johnson, C. J., Gill, Wurtele, 
J J., Nov. 30, 1889. 



DECISIONS AT QUEBEC* 

Vente^Bisoltaion'-Impenies-'Frais de 
pourtuite. 

Jugi: — ^La sentence qui prononce la r^o- 
lution d'une vente pour d^faut de paiement 
du prix, en vertu d'un pacte commissoire & 
cet effet, doit mettre & la charge dePaoheteur, 
ddfendeur, les frais de poursuite lore m6me 
qu'elle lui reoonnait le droit k des impenses 
au montant de la balance qu*il doit — Plourde 
V Britson, en revision, Casault, Andrews, 
Larue, J.J., 31 oct. 1889. 



Procidure — Assignation — Huissier^Parent 
des parties, 

Jugi: — L'assignation faite par un huissier, 
neveu du d^fendeur, est nuUe, attendu que 
Particle 74, C.P.C, defend aux huissiers 
d'exploiter dans les affaires qui concement 
lenrs parents jusqu'au d^6 de cousin ger- 
main inclusivement Les mots, qui con- 
cement, dans cet article, ^tendent la proliibi- 
jtion tant aux affaires contre, q\i*k celles pour 
les parents, etc., et, en cela, Particle 74 difl^re 
de Particle 66 du Code de Proc^ure Fran^ais 
qui ne d^end & Phuissier d'instrumenter que 
'•pour ses parents, etc,*'— Cliche v Poulin, C. 
S., Beauce, Pelletier, J., 13 mars 1890. 

Contra^^ — Principal and agent — Art, 1738, C.C. 
Held: — A party who signs an agreement 
for services to ^ vessel stranded in the Gulf, 
as " agent by Capt B's telegrams," is not 
liable under Art 1738> C. C, as a factor of a 
foreign principal—iTain^ v Ounn, in Review, 
Casault, Andrews, Larue, JJ., June 27, 1889. 

•16Q.I^R. 
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Jugement en rivmon — Pouvoir de la Chvr de 
VinterprHer^Re^iUfication du registre, 
JugS: — La Cour de Revision ay ant con- 
firm^i avec d^pens, unjagement rendu centre 
le d^fendeur, dans une cause dans laquelle 
le demandeur avail appel^ son garant qui 
avait pris son fait et causei pent oidonner, 
sur motion du garant, que Tentr^ de son 
jugement au registre soit rectifies de manifire 
k dbnner au garant Fes frais en revision. Le 
pouvoir d'interpr^ter leurs jugements que la 
loi reconnait aux tribunaux, doit 6tre exerc6 
par ceux qui les rendent et non par ceux 
anxquels ils sent transmis pour ^tre ex^cu- 
t6B.—Lebel v Pelletier, & Lebel v Le Crid't 
Fonder, en revision, Casault, Caron, Andrews, 
JJ,, 28 f6v. 1890. 

Revendication—Prociivre— Action contre Ou- 
rateur aux liens, 

Jii^^:— Lorsque dans les biens dont un 
curateur prend possession comme apparte- 
nant au d^biteur qui a fait cession, il s'en 
trouve qui appartiennent k des tiers, c'est 
par recours ordinaire & une action, et non 
parvoie exceptionnelle de requite sommaire, 
que ces derniers doivent les revendiquer. — 
St Hyacinthe Oil & Paint Co. v Bldard, C. 8., 
Casault, J., 28 f^v. 1890. 

Siparation de biens — IrrSguIariti de Vasngna- 
tion~ Connivence du conjoint pourmivi — 
ArL 974, C.RC. 

Jugi :—Le mm assign^ en separation de 
biens Hcomparaitre un jour non-juridique, et 
qui consent au rapport du bref d'assignation 
le lendemain, est par 14 m^me de connivence 
dans la poursuite. Celle-ci est partant nulle, 
et le jugement qui Ta maintenue doit Hre 
annuls sur tierce opposition d'un cr^ancier 
du mari. — Roy v Duberger et Filion, tiers- 
oppt, en revision, Casault, Caron, Andrews, 
J. J., 28 fev. 1890. 



INSOLVENT NOTICES, ETC. 

Quebec Official Onze.tt*!, Dec. 20. 

Judicial Abandonment. 

Jales Joseph Edsrar Bergevin, trader, Quebec, Deo.13. 

Madame L. Lussien milliner, Montreali Deo. 12. 

Joseph Lecompte, boot and shoe dealer, Montreal, 
Deo. 16. 
Basile Ma886i fnmitare dealer. St. Hyaointhe, Deo. 15. 



Cturaton ofpoimecL 

lU B. Beaudry «e oA-C. MilUer sod J. J. Griffith, 
Montreal, joint onrator, Deo. 17. 

i?« John E. Bradford, trader, Mohnte.— W. J. 
Simpson* Laohute, enrator, Deo. 12* 

Re 01 vier Charboon^a.— Bilodeaa A Renaud, 
Montreal, joint ©orator. Deo. 18. 

/fe Marie Louise Chartrand.— Bilodeau&Benaud. 
Montreal, joint eurator, Deo. 18. 

Re M. J. Dayet & Co., wine merohants, Qaebeo.— 
N. Matte. Quebeo, oarator. Dec 16. 

Re NapoI6on Desjardlnff, baker, La Pointe an Pic, 
MTlbaie.— N. Matte, Qaebeo. curator, Deo. 15. 

R". J. F. Dupr^ firro'wr.— Bilodeau k Renaud, Mont- 
real, joint ourxtor, Dec. 17. 

R" Joppph Aur^le Oendron.-P. B*ri%a and R. 
Stewart Faniham, Joint ouratnr. D«». 15, 

T T ^"•"«.U'o?®**i^'"®H:~"'?-.'r- L. Arch«mb«utt and 
J. J. (rnffith. SherbrooVe,jomt our%tor, Deo. H. 

Re John Johnson k Co.— 0. Deamarteau, Montreal, 
ouratnr, Deo. 13. 

™^^'t?- \f^^^^* Quebec-D. Aioaod, Quebec. 
cu'*«»trtr, u '<•« 15. 

Re Viof^rL^saire. Pont Rouge.-H. A. Btfdaid, Que- 
beo, curator Dec 13, 

R-. Robert T. Manl^^y. trader. Laohute.-W. J. 
Simpson, L'lohute. curator, D«« 12. 

^« Francis V. McHaflFrev, Niooli»t.— A. Limarehe 
and J. Pngon. joint curator, Dec. 16. 

i?e Pierre Quel ett and Francois Ouellet, grocers, 
Quebeo.-P. Langloi*. Quebeo. curator. Dec u! 
Dividends. 

Ai^A^J*^^ ??"?' ^""V* Qa-'bec-Pirgt and final 
^^^'^ n'^^ir^^^lfi*"- 5; N. *I^tte. Qu-^ben, curator. 
oKu f;« I'i?'^ Co., Quebec-First dividend, pay- 
able Jan. 6, N. Mattp, Q-iebec, curator. 

/;« Francois Bouwing, Tadouss^c— Fiwt diridend. 
payable Jan. 5 N. J^att-, Qu*»bec, curator. ^"''°'^' 

ie«prolet&Oo.,Qii^bec.— First and final dividend, 
payable Jan. 5, N. M*tte. Queb.»c. curator. ' 

-S*!?* .-";. ™*''?«»«>« I'Annienne Lorettc— Third 
and final dividend, payable Jan. 5, H. A. B4darf. 
Qaebeo, curator. «cu»to, 

^— !^ ^ J ^*™®u?» *"Mi«r, Quebec-First and fi-»al 

oir%1S?. ' ^""^^^"^ *^*°- ^' "• ^' ^^^*"^ Q««»>««* 

nJ^f^^^^A' Houde. grocer, Uueb-c-Finrt and 
final dmdend, payable Jau. 5, R. A. B^dard. Quebec, 
cu"a*or. » ^ ^ 

Re Jweph L'AHb^, trader, Quebec-First* and final 

oir^to?;** ^^^"^^^ •^*°- ^' ^- ^- ^*^**^' Q'»«»>«*. 

^•f'^u'^'k^*®/ *"^ Prosner LafonUine. Ch«mhord 
and L^ke Bouch;»tte.— First and final dividend, payable 
J»n- 5. J. B. E. Le'«llier, Queb c curator. ^^"^'^ 

^e^eMhirm Lafrin'w,h »t«Hteep«r, Qu««bec— First 
JS?a?or d^^idend, payable Jan. 5. N.' jSfatte, QuebS. 

/^e John M^Nmce.-Fir»t and final dividend, pay- 
ab^ D«o. 30, E. H. Davis, Montreal. c.irat«>r. 

^c Montreal »^hoe Co-operat've As ocation.— First 
and final divide id, payable Jan. 5, C. DesumrteSS 
Montr«al,onr«tor. ^-wmwioau. 

Re J. W. Richard*. M^ntreal.-First and final divi- 

jiiS?ou?i?or' ^^' ^^' ^'°' * ^"'^"•' ^^°*~'- 

«o^\^*®f " ^i^^Jr"'^?^^* FraserviUc-Fir-t dividend, 
pavable Jan. 5, N. Ma te, Q.i-^b^w, cirator. 
.A' J- B. A. Tru iel k Co., M'>->tr«al —First and final 
^;^4«;d. payable Jan. 6. J. McD. Haiii, uKntS^d! 

i?e NaroJsw Turgeon.-First and final dividend 
pay.bl«Jan.5,J, Goul«»NLevi8 «uraW. "*'^**«><"* 

/JfJaines Willis Wigut, Montreal. -First and 
final dividend, payable Jan. 6, J. MoD. Hains, Mont- 
real, curator. — v»ui 

Separation a» to Property. 

R'>8e Delima Dawnai* vs. Wilfrid Landiy, butcher. 
Stc SoholastiqucDec. 10. *«««w, suwuer. 
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